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WM. GLASGOW, J&., COMMISSIONER, &¢., VS. JOHN BAKER ET AL. 1 


The United States of America to John Baker, Robert J. Cole- 
man, Robert Baker, Esther Collins, Monroe R. Collins, her 
husband; Mary D. Patehin, Lafayette Patchin, De Witt Gray, Mrs. 
Fanny Blood (a widow ); Grace Steel Hodsill, William E. Patchin, 
George W. Patchin, Kate C. Clabaugh, and William Clabaugh, her 
husband; John B. Patchin, Cornelia Patehin, Larry F. Patchin, 
Meredith Marshall, Stephen L. Marshall, William M. Marshall, 
Anna M. Marshall, Charles R. Marshall, Sarah Jane Spachman, 
and Adatn Spachman, her husband; Fanny E. Patehin, Jabus 
N. Patchin, Caroline Mason, & Nathaniel Mason, her husband, 
heirs of Lyman W. Patchin, deceased ; Logan D. Dameron, Ellen 
Davis, and George W. Davis, her husband; Wilham C. Jamison, 
her trustee; Elizabeth S. Bailey, and Mary Dameron, by her guard- 
ian ad litem, Robert E. Collins, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, D. 
C.,on the Second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 
Missouri, wherein William Glasgow, Jr., commissioner of section 16, 
township 45 north, range 7 east, is plaintiff in error and you are 
defendants in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable John W. Henry, chief justice of the supreme 
court of the State of Missouri, this 15th day of June, in the year of 
our Lord one thousand eight hundred and eighty-five. 

JNO. W. HENRY, 
Chief Justice. 
L UNITED STATES OF AMERICA, 
Western District of Missouri, | 
[ hereby acknowledge due service of the within citation this 
twenty-second day of June, A. D. 1885. 
ROB’T E. COLLINS, 
Altorney for Esther Collins, M. R. Collins, her Husband, 
& Robert J. Coleman, and Rob’t E. Collins, Guardian 
ad litem of Mary Dameron. 
JOHN FLOURNOY, 
Att’y for Mary D. Patchin & Heirs of Lyman W. Patchin. 
C. anp C. E. GIBSON, 
Alty’s for Mary D. Patchin & Heirs of Lyman W. Patchin. 
WILLIAM C. JAMISON, 
Trustee of Ellen Davis. 
BRITTON A. HILL, 
Att'y for the Def’ts who were Original Def’ts & who Still Survive. 
BRITTON A. HILL, 
Att'y for All the Original Def’ts, Heirs of Peter Lindall, Deceased. 


P 88 - 


[ Endorsed :] United States — court, western district of Missouri. 
Wm. Glasgow, Jr., com’r, ete., vs. John Baker et al. Citation. . Filed 
July 1st, 1885. Henry W. Ewing, clerk. 
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2 WILLIAM GLASGOW, JR., COMMISSIONER, &¢.. VS. 


UNITED STATES OF AMERICA, 
. > oe: 


Kastern District of Missouri, | 


- 


[ have executed this writ on the 27th day of June, A. D. 1885, 
by serving a true copy of the same upon Britton A. Hill and R. E. 
Collins, each, the attorneys of record for the within defendants in 
the said case, at St. Louis, in the above district. 

J. KE. D. COUSINS, 
U.S. Marshal, 
Per JOHN BERTRAM, Dep’y. 
Fees : 
Service... 4 OO 
1 m.travel __ 06 


4 QO 
Paid by pl’ffs’ attorney. 


c UnITED STATES OF AMERICA, 88. 


The President of the United States to the honorable the judges of 
the supreme court of the State of Missouri, Greeting: 
[Seal of the United States Circuit Court for the Western District of Missouri, 
Eastern Division. ] : 

Because in the records and proceedings as also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, at the April term, 1885, thereof, between William Glasgow, Jr., 
commissioner of section 16, township 45 north, range 7 east, plain- 
tiff, and John Baker, Robert J. Coleman, Robert Baker, Esther Col- 
lins, Monroe R. Collins, her husband; Mary D. Patchen, Lafayette 
Patchin, De Witt Gray, Mrs. Fanny Blood (a widow), Grace Steel 
Hodsill, William E. Patchin, George W. Patchin, Kate C. Clabaugh, 
and William Clabaugh, her husband; Jno. B. Patchin, Cornelia 
Patchin, Larry F. Patchin, Meredith Marshall, Stephen L. Marshall, 
William M. Marshall, Anna M. Marshall, Charles R. Marshall. Sarah 
Jane Spachman, and Adam Spachman, her husband; Fanny E. 
Patchin, Jabus N. Patchin, Caroline Mason, and Nathaniel Mason, 
her husband, heirs of Lyman W. Pachin, deceased; Logan D. Dam- 
eron, Ellen Davis, and George W. Davis, her husband ; William C. 
Jamison, her trustee; Elizabeth S. Bailey, and Mary Dameron, by 
her guardian ad litem, Robert E. Collins, a manifest error hath hap- 
pened, to the great damage of the said plaintiff, as by his complaint 
appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington, 
D. C., on the second Monday of October next, in the said U.S. 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said U.S. Supreme Court 
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may eause further to be done therein to correct that error what 


wa * of right and according to the laws and customs of the United 
7 States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
, Supreme Court of the United States, this 15th day of June, in the 


year of our Lord one thousand eight hundred and eighty-five. 
Issued at office in the city of Jefferson with the seal of the cireuit 
— court of the United States for the western district of Missouri, dated 
as aforesaid. 
H. C. GEISBERG, 
Clerk Circuit Court United States, Western District of Missourt. 
Allowed by— 
“ JOHN W. HENRY, | 
Ch ief Justice Supre Hite Court, State of Missourv. 


) Jj Return to Writ. 
| UNITED STATES OF AMERICA, = 
of Supreme Court of Missouri, } a 


[In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified 
transcript of the record and proceedings in the within-entitled case, 
together with all things concerning the same. 

In witness whereof I hereto subscribe my name and affix the seal 
of said supreme court, at the city of Jefferson, this 26th day of 
August, A. D. 1885. 

[Seal of the Supreme Court of Missouri. ] 


HENRY W. EWING, Clerk. 


[ Endorsed :] No. —. United States circuit court, western district of 
Missouri, eastern division. Wm. Glasgow, Jr., com’r, ete., vs. John 
Baker eta/. Writ of error to the supreme court of the State of Mis- 
souri. Returned and filed 16th day of June, 1885. Henry W. 
Ewing, clerk. 


l STATE OF MISSOURI, set: 


Be it remembered that on the Ist day of October, 1883, there was 
filed in the office of the clerk of the supreme court of Missouri a 
—traiscript which is in the words and figures following, to wit: 


STATE OF MISSOURI, \ 9g - 
City of St. Louis, {° 


Be it remembered that on the 17th day of February, 1885, there 
was filed in the office of the clerk of the St. Louis court of appeals 
a transcript which is in the words and figures following, to wit: 


SraTeE OF Missouri, | wai 
City of St. Louis, f° 


Be it remembered that on the 15th day of September, A. D. 1853, 
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there was filed in the office of the clerk of the St. Louis land court 
a petition which is in the words and figures following, to wit: 


2 Petition. 
In the St. Louis Land Court; St. Louis County. 


WILLIAM MiLpurRnN, WILLIAM GLAsGow, Jr., and WitiiamM C. TayLor, 
Commissioners of the Sixteenth Section of Township Forty-five 
North, Range Seven East, Plaintiffs, 

against 
Perer LINDELL, Defendant. 


The plaintiffs state that on the 11th day of April, A. D. 1851, they 
were duly appointed commissioners as aforesaid by the St. Louis 
county court pursuant to the provisions of an act entitled “An act to 
authorize the sale of fractional section sixteen, township forty-five 
north, range seven east, approved March 3rd, 1851;” that as such 
commissioners the plaintiffs were, on the first day of January, 1853, 
lawfully entitled to the possession of that tract of land in St. Louis 
county known and described as sixteenth section of township forty- 
five north, in range seven east, of the fifth principal meridian ; that 
afterwards, on the second day of January, A. D. 1853, the defendant 

entered into said tract of land and has enclosed with fences 
5) about two hundred acres, parcel of said sixteenth section, and 

has ejected and put out the plaintiffs from such parcel and 
still withholds the possession of such parcel from the plaintiffs, to 
their damage one thousand dollars. 

The plaintiffs pray for judgment for the possession of said parcel 
of land and for their damages aforesaid, and for damages for the 
detention thereof till the possession be delivered to them, €e. 

By their attorneys, FIELD, WILLIAMS, ann BATES. 


Willis L. Williams, attorney for the plaintiffs, being duly sworn, 
on his oath says that he believes the foregoing petition and matters 
as therein stated to be true. 

WILLIS L. WILLIAMS. 


Swern to and subscribed before me the 15th day of September , 
1853. : 
Witness my hand and seal of office the day just named. 
[ SEAL. | CHARLES G. MAURO, 
, Notary Public, St. Louis Co., Mo. 


Afterwards, to wit, on the 15th day of September, in the year of 
our Lord one thousand eight hundred and fifty-three, was issued 
from the office of the clerk of the St. Louis land court a summons, 
which is in the words and figures following, to wit: 


4 Summons. 
The State of Missouri to the sheriff of St. Louis county, Greeting: 


We command you to summon Peter Linde!l to appear before the 
judge of our St. Louis land court on the first day of the next term 


- 
é 
3 * 
." 
t 
: 
, 
* 


— 


JOHN BAKER ET AL » 


thereof, to be held at the city of St. Louis, within and for the county 
of St. Louis, on the first Monday of October next, then and there to 
answer the complaint of William Milburn, William Glasgow, Jr., 
and William ©. Taylor, commissioners of the sixteenth section, 
township forty-five north, range seven east, as set forth in the an- 
nexed petition, and have you then and there this writ. 

Witness Charles H. Mantz, clerk of our said court, with the seal 
thereof hereto affixed, at office, in the city of St. Louis, this 15th 
day of September, in the year of our Lord one thousand eight hun- 
dred and fifty-three. 

[SEAL. | CHARLES H. MANTZ, Clerk. 


Upon which summons the sheriff made return in the words and 
figures following, to wit: 


Shi riffs Re furn. 


5 Executed this writ in the county of St. Louis on the six- 


teenth day of September, eighteen hundred and fifty-three, 


delivering a copy of the within writ and petition as furnished 
3 the clerk to the within-named defendant, Peter Lindell. 
JOHN M. WIMER, Sheriff, 
By THOS. CHADBOURNE, Deputy. 


Afterwards, to wit, at the October term, 1853, of the said St. Louis 
land court, amongst others, on the 15th day of October, 1853, the 
following proceedings were had, to wit: 

Continued. 

WittiAM MiILpurRn et al. vs. P. LINDELL. 


Afterwards, to wit, at the March term, 1854, of said court, the fol- 
lowing proceeding-, amongst others, were had, to wit: 


Answer Filed. 
Wa. Miitpurn et al., Com’rs, &c., vs. P. LINDELL. 


Tourspay, March 9th. 
Which answer is in the words and figures following, to wit: 


Answe r of P. Land: ll. 
In the St. Louis Land Court. October Term, 1853. 
WILLIAM MILBURN and Others vs. P. LINDELL. 


6 The said defendant, for answer to said petition, states that 

he has not knowledge sufficient to form a belief whether the 
suid plaintiffs were at any time duly appointed commissioners by 
the St. Louis county court, pursuant to the provisions of the act de- 
scribed in said petition, but he denies that as such commissioners 
the plaintiffs were on the first day of January, 1558, or at any time, 
lawfully entitled to the possession of that tract of land in St. Louis 
county known and described as the sixteenth section of township 
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forty-five north, of range seven east, of the 5th principal meridian. 
Defendant admits that he is in possession of all that part of said 
alleged sixteenth section which lies south of a line running east- 
wardly and westwardly parallel with the south line of the Central 
plank road and one hundred and sixty-two feet distant therefrom, 
but claims to own the same, and does own the same, in fee-simple 
absolute, but exactly how large a number of acres he has thus in 

his possession and under fenee he cannot state. Defendant 
7 states that said plaintiffs never have had possession of the 

sume, but, on the contrary thereof, that said defendant, by 
himself or tenants, has had uninterrupted, exclusive, and adverse 
rore than twenty years prior to the commencement of this suit, 
whereby if plaintiffs or those under whom they claim ever had any 
title to said land (which defendant denies) they are forever barred 
and precluded from maintaining thesame. — 

Defendant, as evidence of his title to said tract of land thus owned 
and possessed by him, files herewith the following title papers, to 
wit : 

1. Confirmation and proceedings thereunder of tract of land con- 
firmed to Widow Camp’- legal representatives, marked T. L. No. 1. 

2. Survey 905 of said confirmation. 

3. Patent of the United States to Widow Camp’s legal representa- 
tives, of June, 1827. 

The said defendant states that he has title to the land in- 


8 cluded in said survey No. 903 through the representatives of 
said Widew Camp. Defendant further states that he will set , 


up an outstanding and better title to all that portion of said land 
which he has in possession not covered by said survey, and relies 
upon the same as a defense in the present suit. . 
T. POLK, 
J. R. SHEPLEY, 
Attorneys for Defendant. 


STATE OF MIssouRt, .. 
ens . ; + SS 
County of St. Louis, | 
Peter Lindell, being duly sworn, on his oath states that said an- 
swer and the matters and things as therein stated he believes to be 
true. | 


P. LINDELL. 


Sworn to and subscribed before me this 9th day of March. 1854. 
CHARLES H. MANTZ, Clerk. 


Afterwards, to wit, at the March term, 1854. the following pro- 
ceedings, amongst others, were had, to wit: 


Continued by consent. 


i 
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Ww. Mrrpurn ef al, Com’r, vs. Perer LINDELL. 
IRIpDAY, March 24th. 
Afterwards, to wit, at the October term, LSo4, amongst others, the 
following further proceedings were had, to wit: 
{y Continued by consent. 


WittIAM MILpurn e al. vs. Perer LINDELL. 


Iripay, October 6th, 1854. 


Afterwards, to wit, at the March term, 1555, of said court, amongst 
others, the following further procecdings were had, to wit: 
Continued by consent. 

WittrAM Mirtpurn, WILLIAM GLascow, Jr., and WiittaAM C. Tay- 
Lor, Commissioners of the 16th Section of Township 45 North, 
Ponce 7 Kas 
Range 7 East, 

is, 
Peter LINDELL. 
WEDNESDAY, March 7th. 


Afterwards, to wit, at the October term, 1555, of said court, amongst 
others, the following further procecdings were had, to wit: 


Continued by consent. 
Ww. Mitpurn et al. Com’rs, vs. Peter LINDELL. 
Monpbay, October Sth. 


Afterwards, to wit, at the February term, 1866, of the circuit 
court of St. Louis county, the said land court having been merged 
into said circuit court, the following further proceedings were had 
in said cause to wit: 


10 Death of Peter Lindell Suggested. 
WitLiAM MILpurRn ef al. vs. Perer LINDELL. 
Turspay, February 6th, 1866. 
Death suggested. 
Now at this day comes the attorney for the defendant, and sug- 
vests the death of Peter Lindell, the said defendant. 
WittiAM MILbpuRN ef al. vs. Perer LINDELL. 
TUESDA » - ki bruary 13th, LS66. 


Now at this day there is filed a petition to bring in the legal 
representatives of Peter Lindell, and the same being submitted to 
the court, it is thereupon ordered by the court that a summons issue 
to the said representatives to be made parties, which petition is in 
the words and figures following, to wit: 
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) 
| Petition to Bring in Representatives. 
In St. Louis Cireuit Court. February Term, 1566. 


WittiamM Giascow & WitiiaM C. Tayior, Surviving Plaintiffs, 
Us. 


Perer LINDELL. 


The petition of the above-named plaintiffs represent- that in the 
above-entitled cause, the death of the defendant was suggested at 
the present term of the court, and that the legal representatives of 

said defendant are Levin H. Baker, John Baker, Robert 
11 Baker, Elizabeth S. Lindell, Sarah Coleman and her husband, 

Nathan Coleman; Esther Collins and her husband, Monroe 
R. Collins; Peter Lindell, Jesse Lindell, and Albert Lindell, who 
have for their curator William C. Jamison; Mary D. Patechin and 
her husband, Lyman Patehin; Eliza L. Gordon, and her husband, 
Robert C. Gordon; Lizzie H. McComb and her husband, Logan D. 
Dameron. The said plaintiffs pray that asummons may issue to the 
above-named representatives & that — may be made parties defend- 
ants according to the form of the statutes. 


R. M. FIELD, 
Alty for Plaintiffs. 


Whereupon a summons was issued in the words and _ figures fol- ; 
lowing, to wit: , ) 


Summons. 
The State of Missouri to the sheriff of St. Louis county, Greeting: 


We command you to summon Levin H. Baker, John Baker, 
Robert Baker, Elizabeth S. Lindell, Sarah Coleman and her hus- 
band, Nathan Coleman; Esther Collins and her husband, Monroe 
R. Collins; Peter Lindell, Jesse Lindell, and Albert Lindell, who 

have for their curator William C. Jamison; Mary D. Patchin 
12 and her husband, Lyman Patchin: Eliza L. Gordon and 

her husband, Robert C.Gordon ; Lizzie H. McComb and her 
husband, Logan D. Dameron, before the judges of our circuit courts 
on the first day of the next term thereof, to be held in the city of 
St. Louis, within and for the county of St. Louis, on the first Mon- 
day of June next, then and there to answer the complaint of William 
Glasgow and William C. Taylor, surviving plaintiffs, and show cause, 
if any they have, why they should not be made parties defendants 
| thereto, as set forth in the annexed petition; and have you then and 
there this writ. 

Witness Frank A. H. Schneider, clerk of our said court, with the 
seal thereof hereto affixed at office, in ihe city of St. Louis, this 28th 
day of March, in the year of our Lord eighteen hundred and sixty- 
SIX. : 

[SRAL. | F. A. H. SCHNEIDER, Clerk. 


Upon which summons the sheriff made return in the words and 
figures following, to wit: 
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She riff’s Peturn. 


Kxecuted this writ in the county of St. Louis on this 27th day 
of April, 1866, by delivering a copy of the writ and petition, 
13 as furnished by the clerk, to William C. Jamison, curator of 
Peter Lindell, Jesse G. Lindell, and Albert Lindell, and by 
delivering copies of this writ to Nathan Coleman, Levin H. Baker, 
and Robert Baker; and on the 3rd day of May, 1866, by delivering 
a COpy of this writ to Monroe R. Collins and Esther Collins; and 
on the 5th day of May, 1866, by delivering a copy of this writ to 
L. D. Dameron, L. W. Patchin, and Mary D. Patchin; and on the 
l6th day of May, 1866, by delivering a copy of this writ to Mrs. 
George Davis; and on the 19th day of May, 1866, by delivering a 
copy of this wric to Elisa L. Gordon and Robert C. Gordon, Lizzie 
H. MeComb, Elizabeth Lindell, and John Baker not found in my 
county. 
JOHN C VOGEL, Sheriff, 
By HENRY P. TAYLOR, D’p’y. 


And afterwards, at the June term, 1866, of said cireuit court, the 
following further proceedings were had in said cause, to wit: 


WittiAmM GLascow ef al. vs. Peter LINDELL. 


FRIDAY, June 15th, 1866. 
14 Motion for entry of appearance of legal representatives of 
Peter Lindell and for alas writ filed in this cause, which 
motion is in the words and figures following, to wit: 


Motion for Entry of Appearance of Peter Lindell’s Legal Representatives. 


Ejectment. June Term, 1866. In St. Louis Circuit. 


Giascow & Taytor, Commissioners, «&c., Plaintiffs, 
VS, 
Perer Linpetr, Defendant. 


Those of the legal representatives of the deceased defendant who 
have been served with the summons to show cause why they should 
not be made parties defendants not having appeared in this cause, 
the plaintiff moves the court to cause their appearance to be entered 
according to the form of the statute in such cases made and pro- 
vided; and as to those representatives who appear not to have been 
served with said summons, to wit, John Baker, Elizabeth A. Lindell, 
Sarah Coleman, Lizzie H. McComb, Dameron, wife of the said Logan 
D. Dameron: Peter Lindell, Jesse Lindell, and Albert Lindell, wards 
of the said William C. Jamison, the plaintiff asks the court that an 
alias writ or alias writs of summons issue against them, returnable 

to the next term of this court. 
15 R. M. FIELD, DRYDEN & LINDLEY, 
Attorneys for the Plaintiffs. 
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Afterwards, at the same term of said court, the following further 
proceedings were had in said cause, to wit: 
Appearance Entered. 
WitLiAM GLascow., Jr.. et al. vs. Peter LINDELL. 
SATURDAY, June 16th, 1S66. 


Now, at this day, it appearing that Nathan Coleman, Levin II. 
saker, Robert Baker, Monroe R. Collins, Esther Collins, Logan D. 
Dameron, Lyman Patchin, Mary D. Patchin, Mrs. George Davis, 


Eliza L. Gordon, and Robert C. Gordon, legal representatives of 


Peter Lindell, deceased, have been duly served with process and 
have not appeared and answered, it is, on motion of the plaintiffs, 
by attorney, ordered by the court that their appearance be, and the 
same is hereby, entered to this cause. 


On the same day the following proceedings were had, to wit: 
Alias Writ Ordered. 


WILLIAM GLAsGow, Jr., et al. vs. Peter LINDELL. 


16 Now, ‘at this day, on motion of plaintiffs, by attorney, it is 
ordered by the court that alias writ issue for Jolin Baker, 
Elizabeth Lindell, Lizzie McComb Dameron, wife of Logan D. 
Dameron; Peter Lindell, Jr., Jesse Lindell, and Albert Lindell, wards 
of William C. Jameson, Sarah Coleman, Mrs. Ellen Davis, and 
George W. Davis, returnable to the next October term of this court. 
Whereupon an a/ias summons was issued in the words and figures 
following, to wit: 


Alias Summons. 

County oF Sr. Louis, ss: 
The State of Missouri to the sheriff of St. Louis county, Greeting : 

We again command you to summon John Baker, Elizabeth L. 
Lindell, Sarah Coleman, Lizze H. McComb Dameron, wife of Logan 
D. Dameron; Peter Lindell, Jr., Jesse G. Lindell, and Albert Lindell, 
wards of William C Jamison; Mrs. Ellen Davis, George W. Davis, 
her husband, and Wiiliam C. Jamison, trustee for Mrs. Ellen Davis, 


to appear before the judges of our circuit court on the first day of 


the next term thereof, to be held in the city of St. Louis, 
17 within and for the county of St. Louis, on the first Monday 


of October next, then and there to answer the complaint of 


William Glasgow, Jr., and William C. Taylor, commissioners of the 
16th section, T. 45 N., R. 7 E., as set forth in the annexed petition, 
and show cause, if any they have, why they should not be made de- 
fendants thereto; and have you then and there this writ. 

Witness Frank A. H. Schneider, clerk of our said court, with the 
seal thereof hereto affixed, at office in the city of St. Louis, this 27th 


/ 
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day of June, in the year of our Lord eighteen hundred and sixty- 
SIX. 


seat] F. A. H. SCHNEIDER, Clerk. 


Upon which the sheriff made his return in the words and figures 
following, to wit: 
Sheriff’s Return. 


Executed this writ in the county of St. Louis on the 29th day of 
June, 1866, by delivering a copy of the writ, as furnished by the 
clerk, to William C. Jamison, trustee of Mrs. Ellen Davis: and I did 
further execute this writ in the county of St. Louis, on the 2nd 

dav of July, 1866, by delivering a copy of this writ, as fur- 
is nished by the clerk, to Lizzie H. McComb Dameron, wife of 

Logan D. Dameron; and I did further execute this writ in 
the county of St. Louis, on the 16th day of July, LS66, by deliver- 
ing a copy of the writ, as furnished by the clerk, to Sarah Colem: an ; 
and I did further execute this writ in the county of St. Louis, on 
the 25th day of August, 1866, by delivering a copy of the writ, as 
furnished by the clerk, to George W. Davis, and by delivering a 
copy of the writ, as furnished by the clerk, to Ellen Davis; and I 
did further execute this writ in the county of St. Louis, on the 22nd 
day of September, 1866, by leaving copies of the writ, as furnished 
by the clerk, one for each of the following-named defendants, at 
their usual place of abode, Peter Lindell, Jr., Jesse Lindell, and 
Albert Lindell, with a white person of their family over the age 
of fifteen years. 

JOHN C. VOGEL, Sheriff, 
By JAMES OWENS, D’p’y. 


And afterwards, at the April term, 1870, of said circuit court, the 
following proceedings were had herein, to wit: 


19 Judgment vs. L. W. and Mary D. Patchin Set Aside. 


WILLIAM GLAsGow et al. vs. Levin H. BAKER &« al. 
WEDNESDAY, April 2 27th, 1870. 

Now at this day, on motion of Lyman W. Patchin in proper per- 
son, and by consent of the plaintiffs, by their attorneys, it is ordered 
by the court that the judgment heretofore entered herein by default 
against Lyman W. Patchin and Mary D. Patchin be, and the same 
is hereby, set aside and for naught held and esteemed, and that said 
defendants have leave to answer herein, adopting the same defense 
as the other defendants herein; and thereupon the answer of said 
Lyman W. and Mary D. Patchin is filed herein, which said answer 
is in the words and figures following, to wit: 


Answer of Lyman W. and Mary D. Patchin. 
In the St. Louis Circuit Court. 
WintLiAM GLASGOw ef al. v3. Levin H. BAKER et al. 


And now comes the said Lyman W. Patchin and Mary D., his wife, 
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and for answer state that they or either of them have no knowledge 
or information sufficient to fourm a belief whether they, the plain- 
tiffs, were duly appointed commissioners of the sixteenth sec- 
20 tion of township 45 north, of range 7 east, pursuant to the 
said act of March 3rd, 1851, and defendants require strict proof 
thereof. 

Defendants further say that they deny said pretended commis- 
sioners have any title to said land sued for, and they deny that said 
commissioners have any right to sue in their name for the recovery 
of the said land. The county court of St. Louis is the only party 
authorized to sue for said land or to maintain a suit therefor under 
said act of March 3rd, 1851, and the subsequent act of January 31st, 
1865, of the General Assembly of the State of Missouri. 

And these defendants further say that the said supposed 16th sec- 
tion never had any legal existence in said township 45, which town- 
ship was so covered by Spanish and French grants & claims that no 
16th section could exist or did exist in said township. And defend- 
ants further say that all the land sued for that was in the possession 
of Peter Lindell at the time this suit was brought had been possessed 
and cultivated as a field lot of the Grand Prairie, belonging to the 

town or village of St. Louis, by an inhabitant of said town 
21 or village prior to the 20th day of December, 1805, and was 

confirmed by the act of Congress of 13th of June, 1812, to such 
inhabitant and his legal representatives, under whom defendants 
claim, excepting only so much of said land sued for as was confirmed 
to Madame Camp and her legal representatives, which was confirmed 
in 1809 or 1810 under the act of 3rd of March, 1807, and the said 
Camp tract was owned by said Peter Lindell from 1833 until his 
death, in 1861. | 

And these defendants further say that the said Peter Lindell and 
those claiming under him have had and held open, notorious, con- 
tinuous, and actual possession of the premises sued for for a period 
of twenty years next preceding the commencement of this suit, 
claiming the same adversely to all other persons, and claiming to 
own the same, and so that defendants say plaintiffs are barred by 
the statute of limitations from recovering said land. 

Wherefore defendants ask for judgment and their costs. 

KNOX & WOODS & FITCHTENKAM, 
Attorneys for said Defendants. 


22 Afterwards, at the April term, 1870, of said circuit court, 
the following proceedings were had herein, to wit: 
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Trial Progressed. 


WittramM GLaAscow, Jr., and Wititam C. Tay or, Surviving ) 
Commissioners of the Sixteenth Section of Towhship Forty- 
five North, Range Seven East, 

Us. 
Levin H. Baker, Ropert BAKeEr, Jonn Baker, NATHAN 
“oleman and Sarah Coleman, His Wife; Monroe R. Collins 
and Esther Collins, His Wife; Logan D. Dameron and Lizzie 
H. Dameron, His Wife; Lyman W. Patchin and Mary D. 
Patchin, His Wife; Mrs. George Davis, Robert C. Gordon 
and Eliza S. Gordon, His W ife : Klizabeth L. Bailey, Peter 
Lindell, Jr., Jesse Lindell, and Albert Lindell, and Will- 
iam ©. Jamison, Their Curator ; E llen Davis and George W. 
Davis, Her Husband, and William ( '. Jamison, Trustee of 
Klien Davis. 


419. 


WEDNESDAY April 27th, 1870. 


And now again at this day come said plaintiffs by their attorneys, 
and also come the defendants, the minors by their curator, and the 
other- by their attorneys, and thereupon the trial progressed upon 
the evidence and proofs adduced, and not being fully terminated is 


continued until to-morrow morning. 
} 23 Trial Progressed. 


WittiAmM Giascow, Jr., and Wivtitam C. Taytor, Surviving ) 
Commissioners of the Sixteenth Section of Tow nship I orty- 
tive North, Range Seven East, 


vs. 
Levin H. Baker, Ropert Baker, JonN BAKeER, NATHAN 
Coleman, Sarah Coleman, His Wife; Monroe R. Collins and 


Esther Collins, His Wife; Logan D. Dameron and Lizzid H. 
McComb, His Wife; Lyman W. Patchin and Mary D. 
Patchin, His Wife; Mrs. George Davis, Robert C. Gordon 
and Eliza 8. Gordon, His Wife; Elizabeth L. Bailey, Peter 
Lindell, Jr., Jesse Lindell, and Albert Lindell, and William 

Jamison, Their Curator; Ellen Davis and George W. 
Davis, Her Husband, and William C. Jamison, Trustee of 
Ellen Davis. ’ 


419. 


THurspay, April 28th, 1870. 


And now at this day come again said plaintiffs, by their attorneys, 
and also come the said defendants, the minors by their curator, the 
others by their attorneys, and thereupon the trial of this cause pro- 

gressed upon the evidence and proofs adduced, and not being fully 
terminated, is continued until to-morrow. 
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24 Trial Progressed. 


WiciiaM GrascGow, Jr., and Witiiam C. Taytor, Surviving ) 
Commissioners of the Sixteenth Section, Township Forty- 
five North, Range Seven East, 

Us. 

Levin H. Baker, Ropert Baker, Jonn BAKER, NATHAN 
Coleman and Sarah ‘Coleman, His Wife; Monroe R. Collins 
and Esther Collins, His Wife; Logan D. Dameron and Lizzie 
H. McComb Dameron, His Wife: Lyman W. Patchin and 
Mary D. Patchin, His Wife; Mrs. George Davis, Robert C. 
Gordon and Eliza 8. Gordon, His Wife; Elizabeth L. Bailey, 
Peter Lindell, Jr., Jesse Lindell, and Albert Lindell, and 
William ©. Jamison, Their Curator; Ellen Davis and George 
W. Davis, Her Husband, and William C. Jamison, Trustee 
of Ellen Davis. | 

r Fripay, April 29th, 1870. 


And now again at this day come said pl: uintiffs, by their attorneys 
and also come the defendants, the minors represented by their 
curator, the others by their attorneys, and thereupon the trial of 
this cause progressed before the court upon the evidence herein and 
the proofs adduced, and the evidence being closed and the argument 
of counsel] being heard, the court, not being fully advised of and . 
concerning the premises, takes time to consider thereon. 


419. 


— 
een nna — 


25 Judgment. 


WILLIAM GLAsGow, Jr., and WinttiAmM C. TayLor, Surviving Com- 
missioners of the Sixteenth Section, Township Forty-five North, 
Range Seven East, 

vs. 

Levin H. Baker, Ropert BAKer, JoHN BAKER; NATHAN COLEMAN 
and Sarah Coleman, His Wife; Monroe R. Collins and Esther 
Collins, His Wife; Logan D. Dameron and Lizzie H. McComb 
Dameron, His Wife; Lyman W. Patchin and Mary D. Patehin, 
His Wife; Mrs. George Davis; Robert C. Gordon and Eliza 38. 
Gordon, His Wife; Elizabeth L. Bailey; Peter Lindell, Jr., Jesse 
Lindell, and Albert Lindell, and William C. Jamison, Their 
Curator; Ellen Davis and George W. Davis, Her Husband, and 
William C. Jamison, Trustee of Ellen Davis. ‘ 

Monpbay, May 7th, 1870. 


And now at this day the court, being advised of and concerning 
the premises in this cause heretofore submitted herein on the i issues 
joined in this cause, the court sitting as a jury, doth find the defend- 
ants, Levin H. Baker , Robert Baker, John Baker: Nathan Coleman 


and Sarah Coleman, his wife: Monroe R. Collins and Esther ‘ 
26 Collins, his wife; Logan D. Dameron and Lizzie H. McComb 


Dameron, his wife; Lyman W. Patchin and Mary D. Patchin, 
his wife; Mrs. George Davis, Robert C. Gordon and Eliza 8. Gordon, 
his wife; Elizabeth L. Bailey ; Peter Lindell, Jr., Jesse Lindell, and 
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Albert Lindell, and William C. Jamison, their curator; Ellen Davis 
and George W. Davis, her husband, and William C. Jamison, trustee 
of Ellen Davis, guilty as to the following-deseribed premises, parcel 
of the premises in the said petition mentioned, to wit: That tract or 
parcel of land, of triangular form, bounded southwardly by U.S. 
survey 905, in the name of the Widow Camp’s legal representatives; 
westwardly by the western line of section 16, T. 45 N., R.7 E., of 
fifth principal meridian, anc northwardly by the southerly line of 
U.S. survey No. 1665, in the name of Louis Laroche’s legal repre- 
sentatives, and containing, according to the survey on file in said 
cause, the quantity of thirty-five ;j§, acres, or thereabouts; and the 
court doth assess the plaintiffs’ damages for the unlawful withhold- 

ing from plaintiffs of the tract of land above described at 
27 the sum of one cent, and twenty-five dollars for monthly 

rents and profits from the rendition of judgment until posses- 
sion thereof be delivered to said plaintiffs; and as to the residue of 
the premises in the above petition mentioned, the court, sitting as a 
jury, doth find that said defendants are not guiity in manner and 
form as the said plaintiffs have in their petition complained against 
said defendants. It is, therefore, upon the finding as aforesaid, con- 
sidered by the court that the plaintiffs recover of the said defend- 
ants the possession of the said triangular tract, piece, or parcel of 
land, as hereinbefore described, and also their damages and mouthly 
value aforesaid, in form aforesaid as assessed, together with their 
costs and charges herein expended, and have execution therefor. 
Finding of court and instructions filed. 


28 And afterwards, to wit, at the special term of said court, 
being the April term, 1876, the following further proceedings 
were had in said cause, to wit: 


Death of Lizzie Dameron Suggested. 


WEDNESDAY, April 5th, 1876. 


Now at this day come said defendants, by their attorney, and sug- 
gest to the court the death, since the last trial of this cause, of Lizzie 
Dameron, grand niece of Peter Lindell, and one of his heirs-at-law, 
and wife of: Logan D. Dameron, and further suggests that she left 
an infant child, as her sole heir-at-law, and her husband, Logan D. 
Dameron, and, on motion of said attorney, it is ordered by the court 
that said Mary Dameron be made a party defendant in this cause, 
and that Robert E. Collins be, and he is hereby, appointed her 
guardian ad litem. 


And afterwards, to wit, on the 5th day of April, 1876, there was 
filed, by leave of court, in said cause, an amended answer, which is 
in the words and figures following, to wit: 
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Amended Answer. 


In the St. Louis Cireuit Court. 


2‘) WitniAM GLascow, Jr., and Wititiam C. Tayror, Surviving 
Commissioners of the Sixteenth Section of Township 45 
North, Range 7 East, PI’ffs, 
US. 

JOHN BAKER, NATHAN COLEMAN, Ropert Baker, EstHer Coins, 
Monroe R. Collins, Sarah Coleman, Jesse Lindell, Albert Lindell, 
by His Curator, William C. Jamison; Lyman W. Patchir, Mary 
D. PatcHin, Anne Eliza Gordon, Logan D. Dameron, Levin H. 
Baker, Mary Dameron, Infant Child of Logan D. Dameron and 
Lizzie McCombs, by Her Guardian ad litem, Defendants. 


(1.) These defendants, by their attorneys, Trusten Polk, Britton 
A. Hill, and R. E. Collins, and Albert Lindell, by his curator, Wm. 
C. Jameson, and Mary McCombs, by her guardian ad litem, for an 
amended answer to plaintiffs’ petition, by leave of court, say that 
the said sixteenth section, as surveyed by the surveyor of the United 
States in 1818, covered and included a large portion of the common 
field lots of the Grand Prairie belonging to the town or village of 
St. Louis; that the two-hundred-acres parcel of land of the said six- 

teenth section, as stated in the plaintiffs’ petition, were all 
30 covered and included within the said common field lots of 
said Grand Prairie; that suid common field lots were culti- 
vated by different inhabitants of the town or village of St. Louis as 
common field lots, belonging to said town or village, for several years 
prior to the 20th day of ‘December, 1803; that said inhabitants were 
claimants ot said field lots, and that the titles to said field lots were 
severally granted to each inhabitant of St. Louis, according to the 
extent and boundaries of such possession prior to the 20th day of 
December, 1803, by force of the act of Congress of the 13th day of 
June, 1812, which passed the title of the United States of America 
to each of said inhabitants so cultivating said common field lots of 
said Grand Prairie belonging to St. Louis on said 13th of June, 
1812. 

2. And these defendants aver that they and their ancestor, Peter 
Lindell, have acquired the title of the said inhabitants of St. Louis, 
who cultivated said common field lots belonging to St. Louis; and 
these defendants further say that said Peter Lindell and these de- 
fendants have been in the open, notorious, continuous possession -of 

said premises sued for for more than fifty years next preced- 
31 ing this suit. And defendants say that they have a good and 
indefeasible title to said premises sued for, and that the said 
cultivators of said common field lots of St. Louis had and acquired 


a good and indefeasible title to said premises sued for by said act of 


Congress of the 15th of June, 1812. 
Wherefore defendants say they ask for judgment and for their 
costs. 


POLK, HILL, anp COLLINS, 
For Defendants. 


Saks 
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And thereafter, to wit, on the 6th day of April, A. D. 1876, there 
was filed in said cause a reply, which is in the words and figures 
following, to wit: 

Reply. 


And now at this day come the plaintiffs, and for reply to the 
answer of defendants filed on the 5th day of April, 1876, in respect 
to the first defense pleaded herein, plaintiffs deny that said 16th see- 
tion, as surveyed by the United States, covered common field lots as 
mentioned therein; denies said common field lots, or any one of 
them, was cultivated as mentioned prior to Desember 20th, 1803, or 
claimed as mentioned therein, or granted as stated in said answer to 

any inhabitant of said village as mentioned, and deny that 
32 any title was passed to any such inhabitant by the U. States 
as mentioned; and the plaintiffs deny each and every allega- 
tion in defense No. 1 of said answer, and the plaintiffs state that they 
are entitled to the possession of the premises sued for; wherefore, &e. 

And for reply to the second defense contained in said answer, 
wherein the defendants set up the statute of limitations, the plain- 
tiffs deny each and every allegation thereof, and deny that the de- 
fendants have any right or title to the premises mentioned in the 
petition; wherefore, Ke. ; 

DRYDEN & HAMILTON, 
GLOVER & GRAY, 
For Plaintiffs. 


And thereafter, to wit, at the special term of the April term, 1876, 
the following further proceedings were had in said cause, to wit: 
Trial Begun. 
TaHurspay, April 6th, 1876. 
Now at this day come the plaintiffs and the adult defendants, by 
their respective attorneys, the minor defendants coming by their re- 
spective guardian ad litem and curator, and also come a jury, to wit, 
I’. O. Sullivan, Charles Fach, W.C. Van Dillon, James Sheedy, 
33 J. F. Imbs, E. R. O’Hara, Joseph Ellard, W. A. Allen, P. B. 
McCarthy, August Kost, Jacob Comeli, and John A. Kreigs- 
man, twelve good and lawful men, who being duly elected, tried, and 
sworn, well and truly, to try the issues joined between the parties 
hereto, and a true verdict render according to the evidence, there- 
fore the trial progressed, and not being fully terminated at the ad- 
journment of court is laid over until to-morrow morning. 
Trial Progressed. 
Fripay, April 7th, 1876. 
Now again at this day come said parties, the plaintiffs and adult de- 
fendants, by their respective attorneys, and the minor defendants, by 
their guardian ad litem and curator, and also come the jury hereto- 
fore sworn in this cause; thereupon the trial progressed, and not 
being fully terminated at the adjournment of court 1s laid over until 
to-morrow morning. 
3—DO4 
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Amended Answer. 
In the St. Louis Cireuit Court. 


29) WiLLIAM GLascow, Jr., and Witiiam C. Taytor, Surviving 
Commissioners of the Sixteenth Section of ‘Township 45 
North, Range 7 East, PI’ffs, 
Us, 

JOHN BAKER, NATHAN CoLEMAN, Ropert Baker, Estuer Coins, 
Monroe R. Collins, Sarah Coleman, Jesse Lindell, Albert Lindell, 
by His Curator, William C. Jamison; Lyman W. Patchin, Mary 
D. Patchin, Aune Eliza Gordon, Logan D. Dameron, Levin H. 
Baker, Mary Dameron, Infant Child of Logan D. Dameron and 
Lizzie McCombs, by Her Guardian ad litem, Defendants. 


(t.) These defendants, by their attorneys, Trusten Polk, Britton 
A. Hill, and R. E. Collins, and Albert Lindell, by his curator, Wm. 
C. Jameson, and Mary McCombs, by her guardian ad litem, for an 
amended answer to plaintiffs’ petition, by leave of court, say that 
the said sixteenth section, as surveyed by the surveyor of the United 
States in 1818, covered and included a large portion of the common 
field lots of the Grand Prairie belonging to the town or village of 
St. Louis; that the two-hundred-acres parcel of land of the said six- 

teenth section, as ‘stated in the plaintiffs’ petition, were all 
30 covered and included within the said common field lots of 

said Grand Prairie; that said common field lots were culti- 
vated by different inhabitants of the town or village of St. Louis as 
common field lots, belonging to said town or village, for several years 
prior to the 20th day of December, 1803; that said inhabitants were 
claimants of said field lots, and that the titles to said field lots were 
severally granted to each inhabitant of St. Louis, according to the 
extent and boundaries of such possession prior to the 20th day of 
December, 1803, by force of the act of Congress of the 13th day of 
June, 1812, which passed the title of the United States of America 
to each of said inhabitants so cultivating said common field lots of 
said Grand Prairie belonging to St. Louis on said 13th of June, 
1812. | 

2. And these defendants aver that they and their ancestor, Peter 
Lindell, have acquired the title of the said inhabitants of St. Louis, 
who cultivated said common field lots belonging to St. Louis; and 
these defendants further say that said Peter Lindell and these de- 
fendants have been in the open, notorious, continuous possession of 

said premises sued for for more than fifty years next preced- 
3 ing this.suit. And defendants say that they have a good and 

indefeasible title to said premises sued for, and that the said 
cultivators of said common field lots of St. Louis had and acquired 
a good and indefeasible title to said premises sued for by said act of 
Congress of the 13th of June, 1812. 

Wherefore defendants say they ask for judgment and for their 
costs. 


POLK, HILL, ann COLLINS, 
For Defendants. 
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And thereafter, to wit, on the 6th day of April, A. D. 1876, there 
was filed in said cause a reply, which is in the words and figures 
following, to wit: 

Reply. 


And now at this day come the plaintiffs, and for reply to the 
answer of defendants filed on the 5th day of April, 1876, in respeet 
to the first defense pleaded herein, plaintiffs deny that said 16th see- 
tion, as surveyed by the United States, covered common field lots as 
mentioned therein; denies said common field lots, or any one of 
them, was cultivated as mentioned prior to Deseember 20th, 1803, or 
claimed as mentioned therein, or granted as stated in said answer to 

any inhabitant of said village as mentioned, and deny that 
o2 any title was passed to any such inhabitant by the U. States 
as mentioned; and the plaintiffs deny each and every allega- 
tion in defense No. | of said answer, and the plaintiffs state that they 
are entitled to the possession of the premises sued for; wherefore, &c. 

And for reply to the second defense contained in said answer, 
wherein the defendants set up the statute of limitations, the plain- 
tiffs deny each and every allegation thereof, and deny that the de- 
fendants have any right or title to the premises mentioned in the 
petition; wherefore, Xe. 

DRYDEN & HAMILTON, 
GLOVER & GRAY, 
For Plaintiffs. 


And thereafter, to wit, at the special term of the April term, 1876, 
the following further proceedings were had in said cause, to wit: 
Trial Begun. 
Taurspbay, April 6th, 1876. 
Now at this day come the plaintiffs and the adult defendants, by 
their respective attorneys, the minor defendants coming by their re- 
spective guardian ad litem and curator, and also come a jury, to wit, 
I’. O. Sullivan, Charles Fach, W.C. Van Dillon, James Sheedy, 
33 J. F. Imbs, E. R. O'Hara, Joseph Ellard, W. A. Allen, P. B. 
McCarthy, August Kost, Jacob Comeli, and John A. Kreigs- 
man, twelve good and lawful men, who being duly elected, tried, and 
sworn, well and truly, to try the issues joined between the parties 
hereto, and a true verdict render according to the evidence, there- 
fore the trial progressed, and not being fully terminated at the ad- 
journment of court is laid over until to-morrow morning. 
Trial Progressed. 
FRIDAY, April 7th, 1876. 
Now again at this day come said parties, the plaintiffs and adult de- 
fendants, by their respective attorneys, and the minor defendants, by 
their guardian ad litem and curator, and also come the jury hereto- 
fore sworn in this cause; thereupon the trial progressed, and not 
being fully terminated at the adjournment of court 1s laid over until 
to-morrow morning. 
3—O64 
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Trial Proc ressed. ' 
J 


SATURDAY, Apri 8th, 1876. 
And now again at this day come said plaintiffs and the adult defend- 
ants, by their respective attorneys, the minor defendantsappearing: by 
their respective guardian and curator, and also come the Jury here- 
tofore sworn in this cause; thereupon the trial of this 
od cause progressed, and not being terminated at the adjourn- l 
ment of court isJaid over until Monday morning next. 


Trial Progre ssed. 
MonpDAY. April LOth, LS76. 

Now at this day come said plaintiffs and the adult defendants, é 
by their respective attorneys, and the minor defendants appearing 
by their respective guardian and curator, and also come the Jury 
heretofore sworn in this cause; thereupon the trial progressed, and 
not being fully terminated at the adjournment of court is laid over 
until to morrow morning. 

Trial Progr ssed. 
‘TUESDAY, April Lith, LS76. 

And now again at this day come said plaintiffs and the adult de- 
fendants, by their respective attorneys, the minor defendants appear- : 
ing by their respective guardian and curator, and also come the 
jury heretofore sworn in this cause ; thereupon the trial progressed, 
and not being terminated at the adjournment of court is laid over 
until to-morrow morning. 


Trial Progr ssed. 
WEDNESDAY, April 12th, 1876. 

And now again at this day come said plaintiffs and the 
oo adult defendants, by their respective attorneys, and also the 
minor defendants are represented by their guardian and cu- 
rator, and thereupon come also the jury heretofore sworn in this 
cause; thereupon the trial progressed, and not being terminated at 

the adjournment of court is laid over until to-morrow morning. 


Trial Progressed. 


THursDAyY, April 13th, 1876. 


; 
And now again at this day come said plaintiffs and the adult de- 
fendants, by their respective attorneys, the minor defendants being 
represented by their respective guardian and curator, and also come 
the jury heretofore sworn in this cause; thereupon the trial of this 
cause progressed, and not being fully terminated at the adjournment 

of court is laid over until to-morrow morning. 

Continued on Account of Illness of Counsel. 
f 


Fripay, April 14th, 1876. 
Now at this day, in consequence of the illness of Britton A. Hill 
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and ‘Trusten Polk, both of counsel for the defendants herein, it is 
ordered by the court that the trial of this cause be laid over until 
Monday morning, April 17th, 1876. 


Continued on Account of death of — Polk, of Counsel for Def ‘ts. 


MonpDay, Apri 17th, 1876. 


Now at this day, it appearing to the court that Hon. Trusten 
Polk, of counsel for defendants in this cause, has departed 
36 this life since the adjournment of court on Saturday last, and 
that Britton A. Hill, also of counsel for defendants, is unable 
from sickness to appear In court to-day, therefore, on motion of the 
plaintiffs’ attorney, and by consent of parties, it is ordered by the 
court that the trial of this case be laid over until Monday next, 
April 24th, 1876, and that the jury empannelled in this cause be 
discharged until that time. 
Trial Prog PES d 
MonDAY, April 24th, 1876. 
And now again atthis day come said plaintiffsand theadult defend- 
ants, by their respective attorneys, the minor defendants by their 
res} ctive guardian and curator, and also come the jury heretofore 
sworn in this cause; thereupon the trial progressed, and not being 
fully terminated at the adjournment of court is laid over until to- 
morrow morning. 


Trial Progre SS8e¢ y 
Tu ESDAY, April 25th, 1876. 


And now again at this day come said plaintiffs and the adult de- 
fendants, by their respective attorneys, the minor defendants being 
represented by their respective guardian and curator, and also come 

the jury heretofore sworn in this cause; thereupon the trial 
37 progressed, and not being terminated at the adjournment of 
court is laid over until tomorrow morning. 


Trial Progre RS¢ d. 
WEDNESDAY, April 26th, 1876. 

And now again at this day come said plaintiffs and adult defend- 
ants, by their respective attorneys, the minor defendants being repre- 
sented by their respective guardian ad litem and curator, and also 
come the jury heretofore sworn in this cause; thereupon the trial 
progressed, and the evidence being all heard, the cause is submitted 
to the jury, who retire to consider of their verdict. 


Dismissal as to R. C. Gordon & P. Lindell, Jr. 
) 


Fripay, April 28th, 1876. 
The plaintiffs herein, by their attorneys, dismiss this suit as to the 
defendants Robert C. Gordon and Peter Lindell, Jr. 


»- 
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Judgment. 


And now again at this day come the said plaintiffs and the adult 
defendants, by their respective aitorneys, the minor defendants being 
represented by their curator and guardian ad litem respectively, 
and also come the jury heretofore summoned in this eause, and the 

trial being now terminated, the jury as aforesaid, on their 
38 oaths aforesaid, find the defendants guilty of the trespass and 

ejectment for so much of the premises mentioned in the petition 
of plaintiffs as is described as follows: Beginning at the intersection 
of the north line of the Madam Camp survey No. 903 with the south 
line of the Laroche tract, U.S. survey No. 1665; thence westwardly 
along the south line of the said Laroche tract to the west line of sec- 
tion 16, T. 45 N., R. 7 east: thence south with the west line of said 
section 16 to the north line of said Camp survey; thence eastwardly 
with said north line to the point of beginning; and assess the dam- 
ages of the plaintiffs at the sum of one dollar, and find the monthly 
value of the rents and profits to be the sum of one dollar. It is 
therefore, upon the finding of the jury as aforesaid, considered by 
the court that the plaintiffs do recover of the said defendants the 
possession of the following-described premises, situated in the 
county of St. Louis and State of Missouri, namely: A_ certain 
tract of land described as beginning at the intersection of the 
north line of the Madam Camp survey No. 903 with the south 

line of the Laroche tract U. S. survey No. 1665; thence 
oo westwardly along the south line of the said Laroche tract to 

the west line of section sixteen, township forty-five north, 
range seven east (section 16, T. 45 N., R. 7 E.); thence south with 
the west line of said section sixteen to the north line of said Camp 
survey ; thence eastwardly with said north line to the point of be- 
ginning, and also recover the damages and monthly value aforesaid 
in form aforesaid as assessed and found, and also their costs and 
charges herein expended, and have execution therefor. 


.And afterwards, at the October term, 1881, of said court, the fol- 
lowing proceedings were had herein, to wit: 


By Consent Cause Sent to Court-Room No.1 for Trial. 


WILLIAM GLAsGow, Jr., vs. Levin H. BAKER ef al. 


Monpbay, October 31st, 1881. 


Now at this day, on motion of the plaintiff, by his attorney, and 
by consent of defendants, by their attorney, it is ordered by the 
court that this cause be transferred to court-room No. 1 of this court 
for further proceedings therein. 


40 And afterwards, at the April term, 1882, of said court, the 
following further proceedings were had herein, to wit: 


Y 
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Trial Commenced. Death of Wm. C. Taylor, &e., Suggested. 


Wittram Griascow, Jr., Commissioner of the Sixteenth Section of 
Township Forty-five North, Range Seven East, 
Us, 

Levin Il. Baker, Jounn Baker, Ropert J. Coteman, Roperr 
Baker, Esther Collins, Monroe R. Collins, Her Husband ; Lyman 
W. Patchin, Mary D. Patchin, Ann Eliza Gordon, Logan D. Dame- 
ron, Ellen Davis and George W. Davis, Her Husband; Wm. C. 
Jamison, Her Trustee; Elizabeth L. Bailey, Mary Dameron, by 
Ller Guardian ad litem, Robert E. Collins. 


Monpbay, May 22nd, 1882. 


Now at this day come the plaintiff and the adult defendants, by 
their respective attorneys, the minor aefendant appearing by her 
Oui ardian ad litem, Robe rt I. ¢ ‘ollins. 

Thereupon William Glasgow. Jr., plaintiff herein, suggests to the 
court the death of William C., Tavlor, one of the origina! plaintiffs 
herein, and also suggests to the court the death of Nathan Coleman 
and Sarah L. Coleman, once defendants herein. 

Thereupon, with the consent of Robert J. Coleman, it is 

h] ordered by the court that this cause be revived and continued 

against the said Robert J. Coleman, their heir and legal rep- 

resentative. Whereupon said Robert J. Coleman, by his attorney, 

enters his appearance herein, and by leave of court ailopts the 

amended answer of John Baker et al., filed herein April 15th, 1876, 
as his answer. 

And said plaintiff also suggests to the court the death of Jesse 
Lindell, Peter Lindell, Jr., and Albert Lindell, heretofore defendants 
herein. 

Thereupon the said parties hereto file a stipulation as to the read- 
ing of evidence from transcript from court of appeals. 

And the parties waiving a jury, the trial of this cause proceeds 
before the court without the intervention of a jury upon the plead- 
ings and proof adduced, and, not being finished at the hour of ad- 


journment, is laid over until 10 a. m. to-morrow. 


Trial Progressed. 


WittiAM GLasGcow, Jr., Commissioner of the Sixteenth tage 
tion of Township Forty-five North, Range Seven East, 
Us. 


Levin H. BAKER et al. 


-419. 


Turspay, May 23rd, 1882. 


42 Now again come the parties appearing as heretofore, and 
the trial of this cause progressed, but, not being finished, is 


laid over until 10 a. m. to-morrow. 


eaten 
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Trial Progr SS¢é d. 


WILLIAM (7LASGOW., Jr.. Con missioner of the Sixteenth Section of 


Township Forty-five North, Range Seven East, 
vs. 
Levin H. Baker &€ al. 
WEDNESDAY, May 24th, 1882. 

Now again come the parties appearing as heretofore, and the trial 

of this cause progressed, but, not being finished, is laid over until 
10 a. m. to-morrow. 

Trial Pro 1 AN¢ d. 
WILLIAM GLAsGow, Jr., Commissioner of the Sixteenth Section of 
Township Forty-five North, Range Seven East, 
Us. 
Levin H. Baker et al. 
Tuurspay, May 25th, 1882. 

Now again come the parties appearing as heretofore, and the trial 

of this cause progressed, but, not being finished, is laid over until 
10 a. m. to-morrow. 

Trial Progr ssed. 

WittiaAmM GLascow, Jr., Commissioner of the Sixteenth See- | 

tion of Township 45 North, Range 7 East, | 

{ 


Us. 
LevIN H. Baker « al. 
ripay, May 26th, 1882. 


Now again come the parties appearing as heretofore, and 
43 the trial of this cause progressed, but, not being finished, is 
laid over until 10 a. m. to-morrow. 
Trial Progressed. 
WILLIAM GLasGcow, Jr., Commissioner of the Sixteenth Section of 
Township 45 North, Range 7 East, 
Us. 


Levin H. Baker ef al. 


SATURDAY, May 27th, 1882. 


Now again come the parties appearing as heretofore, and the de- 
fendants, by leave of court, file an amended answer, and plaintiffs file 
a reply thereto, and the trial of this cause progressed, but, not being 
finished, is laid over until 10 a. m., Thursday next, June Ist, 1882: 
which said amended answer and reply are respectively in the words 
and figures following, to wit: 


bo 
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Amended Answer. 


WILLIAM GLAsGow, Jr., Com’r, &c., Plaintiff, 
Us. 

Levin H. Baker, Jonn Baker, Ropert J. CoLeMAN, 
Robert Baker, Esther Collins, Monroe R. Collins, Her 
Husband; Lyman W. Patchin, Mary D. Patehin, Ann > No. 419. 
Kliza Gordon, Logan D. Dameron; Ellen Davis and 
George W. Davis, Her Husband; William C. Jamison, 
Trustee; Elizabeth S. Bailey, and Mary Dameron, by 
Her Guardian ad litem, Defendants. ; 


Room 1, Ciry or Sr. Louts. 

44 Now come the said defendants, by their attorneys, Britton 

A. Hill and Robert E. Collins, and for an amended answer to 
plaintiff’s petition, by leave of court, say that they deny each and 
every allegation in said petition, except as hereinafter specifically 
admitted. And, further answering, the defendants say that the said 
sixteenth section, as surveyed by the surveyor of the United States 
in 1818, covered and included a large portion of the common field 
lots of the Grand Prairie belonging to the inhabitants of the town 
or Village of St. Louis; that the two-hundred-acres parcel of land of 
the said sixteenth section, as stated in the plaintiff’s petition, were 
all covered and included within the said common field lots of said 
Grand Prairie; that said common field lots were cultivated by dif- 
ferent persons of the town or village of St. Louis as common field 
lots belonging to said town or village for several years prior to the 
20th day of December, 1803; that said inhabitants were claimants 
of said field lots, and that the title- to said field lots were severally 
granted to each inhabitant of St. Louis, according to the extent and 
boundaries of such possession prior to the 20th day of December, 

1803, by force of the act of Congress of the 13th day of June, 
45 1812, which passed the title of the United States of America 

to each of said inhabitants so cultivating said common field 
lots of said Grand Prairie belonging to St. Louis on said 13th day 
of June, 1812. 

And these defendants aver that they and their ancestor, Peter Lin- 
dell, have acquired the title of the said inhabitants of St. Louis, who 
cultivated said common field lots belonging to St. Louis. 

And these defendants say that said Peter Lindell and those under 
whom he claimed title, and these defendants and those under whom 
they claim, have been in the open, notorious, continuous possession 
of said premises sued for for more than fifty years next preceding 
this suit. 

And these defendants say they have a good and indefeasible 
title to said premises sued for, and that the said cultivation of said 
common field lots of St. Louis had and acquired a good and inde- 
feasible title to said premises sued for by said act of Congress of the 
13th of June, 1812. 

Wherefore defendants say they ask for judgment and for their 
costs. BRITTON A. HILL ann 

ROBT E. COLLINS, 
Attorney- for Defendants. 
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46 Reply to Amended Answer. 
In St. Louis Cir. Court. 


WILLIAM GLAsGow, Jr., Com’r, &c., 
US. 
Levin H. Baker et al., Def’ts. 


And now comes the said plaintiff and, for reply to the amended 
answer of defendants, filed this day, in respect to the first defense 
pleaded therein, says that he denies that said 16th section, as sur- 
veyed by the United States, covers common field —, as mentioned ; 
and further denies said common field lots or any of them were culti- 
rated, as mentioned, prior to December 20th, 1803, or claimed as 
mentioned therein, or were granted, as stated in said answer, to any 
inhabitant of said village, as mentioned; and denies that any title 
was passed to any such inhabitant by the United States, as men- 
tioned. 

And the plaintiff denies each and every allegation in defense No. 
1 of said answer; and the plaintiff states that he is entitled to the 
possession of the premises sued for. 

Wherefore he prays judgment. 

And for reply to the second defense contained in said answer, 
wherein the defendants set up the statute of limitations, the plaintiff 
denies each and every allegation thereof; denies that the defend- 

ants have any nights or title to the premises mentioned in 
47 the petition. 
Wherefore he prays judgment. 
GLOVER, DRYDEN; HAMILTON & GRAY, 
Attys for PUG. 
And at said April term, 1882, of said court the following proceed- 
ings were had herein, to wit: 
WILLIAM GLAsGow, JR., Commissioner of the Sixteenth See- 
tion, Township 45 North, Range 7 East, L419 
vs. 
Levin H. Baker et al. 
‘THurspbay, June Ist, 1882. 

Now again come the parties appearing as heretofore, and the trial 
of this cause progressed, but not being finished is laid over until 
2 p. m. to-morrow. 


WILLIAM GLAsGow, Jr., Commissioner of the Sixteenth Section of 
Township 45 North, Range 7 East, 


v8. 
Levin H. Baker et al. 
Fripay, June 2nd, 1882. 

Now again come the parties appearing as heretofore, and the trial 

of this cause progressed, and being finished is submitted to the court 

upon the pleadings and proof adduced, and the court not being 

sufficiently advised of and concerning the premises takes the cause 
under advisement. 


oa © eee - 
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1S And afterwards, at the June term, 1882. of said court, the 
following further proceedings were had herein : 


Judament. 


WintiamM Grascow, Jr., Commissioner of the 16th Section of Town- 
ship 45 North, of Range 7 East, of the 5th Principal Meridian, 
rs. 

Levin H. Baker. Jonn BAKER, Ropert BAKER, Ropert J. Coie- 
man, Monroe R. Collins, Lyman W. Patchin, Logan D. Dameron, 
George W. Davis, William C. Jamison, Trustee of Ellen Davis; 
Marv Dameron, by her Guardian ad litem, Robert E. Collins, and 
Ann Eliza Gordon. 


Tuursbay, July 6th, 1882. 
Now again come the parties hereto, plaintiff and defendants, by 
their ‘respective attorneys, the said Mary Dameron appearing by 
her guardian ad litem, Robert E. Collins, and this cause having here- 
tofore, to wit, on June 2nd, 1882, been submitted to the court, and 
the court being now sufficiently advised of and concerning the 
premises, doth find as follows: ‘The court sitting as a jury finds 
the issues for the plaintiff as follows: That the plaintiff is entitled 
to recover the following-deseribed tract of ‘land in section six- 
teen, township 45 north of range 7 east of the 5th principal 
49) meridian, situate in the city of St. Louis, State of Missouri, 
and being part of the land described in plaintiff's petition, 
and sued for in this action, and which part is deseribed as follows, 
to wit: Beginning at a point in the northern line of United States 
survey No. 903, confirmed to Widow Camp’s legal representatives, 
where the castern line of United States survey No. 1665, in the 
name of Louis Laroche, intersects the same, and running thence 
north 28? degrees east along the eastern line of the Grand Prairie 
common fields 71 feet 9} inches to a point—one arpent equal to 
192} feet—southwardly from the north end corner of said U.S. sur- 
vey No. 1665, in the name of Louis Laroche; thence north 61 de- 
grees west along a line parallel to the northern line of the said 
Laroche survey 4,239 feet 6} inches to the intersection with the 
western line of said section 16; thence south along the western line 
of section 16 1,168 feet 8 inches to the intersection with the northern 
line of the aforesaid U. 8. survey No. 903, in the name of Madam 
Camp; thence south 75 degrees east along the northern line of said 
survey 903 3,801 feet 4 inches to the place of beginning, the same 
being part of the land demanded, and as to the residue of the 
50 lands demanded in the petition the court finds for the de- 
fendants, and the court assesses the damages sustained by the 
plaintiff at one dollar; and the court finds the monthly value of 
the rents and profits to be one cent.” 


ELMER B. ADAMS, Judge. 


It is therefore considered by the court that the said plaintiff re- 
cover of said defendants the possession of the above-described tract 
or parcel of land, and also the damages assessed by the court, to- 
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gether with the monthly value of the rents and profits as found by 
the court, and that execution issue therefor, and it is further ordered 
by the court that the plaintiff take nothing as to the residue of the 
land demanded in the petition hot above deseribed., Verdict filed. 
Motion for new trial filed. Motion in arrest of judgment filed. 


Orde xs Continuing Cause. NC. 


It is ordered by the court that all causes and motions: not other- 
wise disposed of are hereby continued. 


| And afterwards, at the October term, 1882, of said court, the fol- 
) lowing proceedings were had herein, to wit: 


WILLIAM GLAsGow, Jr., Commissioner, «c., 
vs. 
Levin H. Baker « al. 


FRIDAY, October 15th, 1882. 
51 Appearance of Charles Gibson and John Flournoy as assist- 
ant attorneys for defendants L. W. & Mary D. Patchin, en- 
tered by leave of court. 
SATURDAY, December 2d, 1882. 
It is ordered by the court that all causes and motions.not otherwise 
disposed of are hereby continued. 
And afterwards, at the December term, 1882, of said court, the fol- 
lowing further proceedings were had herein, to wit: 


Motion for New Trial & Motion in Arrest Ov'd. 


Monpbay, December 4th, 1882. 
WitiraAmM GLaAscow, Jr., Commissioner of the Sixteenth Section of 
Township 45 North, Range 7 East, 
Us. 
Levin H. Baker & al. 
The motion for new trial herein being heard and fully considered 
by the court is overruled. The motion in arrest of judgment here- 


in being heard and fully considered by the court is overruled. 


Time Granted Plaintiff to Examine Bill of Exceptions. 


1 Monpay, December 18th, 1882. 


WILLIAM GLAsGow, Jr., Commissioner of the Sixteenth Section 
Township 45 North, Range 7 East 
VS. 
Levin H. BAaKer. 


rf 


a 


? 


On motion of plaintiffs, by attorney, ten days additional 
o2 time is given plaintiff to examine bill of exceptions. 


*» 


“ 
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Bill of Exceptions Filed. 
KRIDAY, January 26th, 1883. 
Wintiam GLascow, Jr., Commissioner of the Sixteenth Section of 
Township LD North, Range ia ast, of the Sth Principal Meridian, 
US, 


LEVIN H. BAKER ef al. 


Now come the defendants, by their attorneys, and present to the 
court their bill of exceptions, which the court signs, orders filed, and 
made part of the reeord in this cause, wliich is done. 

Which said bill of exceptions is in the words and figures follow- 
Ing, to wit: 


D3 Defendants’ Bill of Exceptions. 
In the Circuit Court, City of St. Louis. 


WittraAmM GLascow, Jr., Commissioner of the Sixteenth ) 
Section of Township Forty-five North, Range 7 East, 
Plaintiff, 

Us. 

Levin H. BAKER, Jonn BAKER, RoBpert J. COLEMAN, 

Robert Baker, Esthér Collins, Monroe R. Collins, Her 


= ; . . : . No. 11%. 
Husband; Lyman W. Patechin, Mary D. Patchin, Ann 
Eliza Gordon, Logan D. Dameron, Ellen Davis and 
Creorge W. Davis, Her Husband; Wm. C. Jamison, 
[ler Trustee; Elizabeth L. Bailey, and Mary Dameron, 
by Her Guardian an lite nh, Robert FE. Collins, Defend- 
ants. 
Room 1. 


be it remembered that on the trial of this cause, before Elmer B. 
Adams, one of the judges of said court, without the intervention of 
il jury, the following proceedings were had, the plaintiff to sustain 
the issues upon his part offered in evidence the following} to wit: 


ist. A stipulation as to evidence In this cause, dated 24th of Feb’y, 
1SS2, as follows, to wit: 
Stipulation as to Evidence. 
Cireuit Court, City of St. Louis. 
WitiramM GLAsaow, Jr., Plaintiff, ) 
Us, » No. 419. 
Levin H. BAKer et al., Det’ts. 
Room No. 1. 

D4 It is hereby agreed between counsel for the respective 
parties, plaintiffand defendants, that either party to the above- 
entitled cause may read or offer on the trial thereof any testimony 
or written evidence contained in the transcript of the record or the 
appendix thereto in the case of William Glasgow, Jr., com’r, «c., re- 
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spondent, vs. Levin H. Baker et al., appellants, in the St. Louis court 
of appeals, subject, however, to objection by either party for irrele- 
vancy, incompetency, or immateriality, and to exception upon ex- 
clusion or admission thereof, and either party may offer or introduce 
any other additional testimony or evidence, written or oral, which 
is competent, relevant, or material. 
St. Louis, Feb’y 24th, 1882. 
UPTON A. HILL anp 
BERT C. COLLINS, 
Altorneys for Defendants. 
M. L. GRAY AND OTHERs, 
Attorneys of Plaintiff. 


We waive the production of Livre Terrien No. 1,and consent that 
testimony of O. W. Collet in relation to it and its entries may be 
read without producing the book. 

LITTON A. HILL ann 
BT E. COLLINS, 
Attys for Def’ts. 


2nd. The plaintiff here called the attention of the court to the 
following laws, and read so much of the same to the court as 

as) counsel for plaintiff considered relevant to this case, to wit: 
“An ordinance for ascertaining the mode of disposing of lands 

in the western territory” of 20th May, 1785, from 1 Publie Lands, p. 
11 and following; “An act providing for the sale of lands of the 
United States in the territory northwest of the river Ohio and above 


the mouth of the Kentucky river;” “An act concerning the mode of 


surveying tle public lands of the United States” of 11th February, 
1805, from 1 Pub. Lands, p. 189 and following; “An act providing 
for the final adjustment of claims to lands and for the sale of the 
public lands in the Territory of Orleans and Louisiana and to repeal 
the act passed for the same purpose and approved February 16th, one 
thousand eight hundred and eleven,” of 3rd Mareh, 1811, from 1 Pub. 


Lands, p. 119 and following; “A report of a committee, consisting of 


Mr. Carrington and others, made to Congress” of 23rd July, 1787, 
from 1 Pub. Lands, p. 24 and following; “An act to enable the peo- 
ple of the eastern division of the territory northwest of the river Olio 
to form a constitution and State government and for the admission 
of such State into the Union on an equal footing with the original 

States, and for other purposes,” of 30th April, 1802, from 1 
56 Pub. Lands, p. 84 and following : “An act in addition to and 

in modification of the propositions contained in the act enti- 
tled ‘An act to enable the people of the eastern division of the terri- 
tory northwest of the river Ohio to form a constitution and State 
government and for the admission of such State into the Union on 
an equal footing with the original States, and for other purposes,’” 
of 3rd March, 1803, from 1 Pub. Lands, p. 88 and following; “An 
act supplementary to an act entitled ‘An act for ascertaining and 
adjusting the titles and claims to land in the Territory of Orleans 
and the district of Louisiana’” of 21 April, 1506, from 1 Pub. Lands 


‘ 


te 
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p. 138 and following; “An act regulating the grants of land and pro- 
viding,” &e., chap. 62 of 1 Pub. Lands, p.90; act of Congress of March 
3rd, 1811, being ch: ap. 116 of 1 Pub. Lands, p. 189. 

ord. It was stipul: ited and agree “| between the counsel for the re- 
spective parties plaintiff and defendant that all the above laws and 
acts, and all other laws and acts, whether of the United States Con- 
eress or the Missouri Legislature, which are referred to in this record 
r herein shown to have been offered or read in evidence, may be 

read from the books in which they appear in any court in 
od which the case may hereafter be pending with like effect as 
though all such laws and acts were herein copied in full. 

ith. “An aet to authorize the peop ile of Missvuri Territory to form 
a constitution and State government and for the admission of such 
State into the Union on an equal footing with the original States, 
and to prohibit slavery, in certain Territories,” of 6th Mareh, 1820, 
from First Revised Statutes of Missouri of 1825, page 35 and following. 

Sth. The ordinance of the Missouri convention of 19th July, 1820, 
accepting ~_ terms of the above act from Ist Rev. Stat. of Missouri 
of 1825, page 40 and following. 

Gth. The act of the Gener: al Assembly of Missouri of 3rd March, 
1851, from session acts of 1851, p. 706 and following. 

7th. A certified copy of an order of the county court of St. Louis 
county, Missouri, dated 11th April, 1851, as follows, to wit: 


. ° ° ee . sy er 
Copy of Order of Appointment of Commissioners. 


ln the County Court of St. Louis County. 


Ihripay, Apri 11th, 1851. 

The court appoints William Milburn, William Glasgow, Jr., and 

William C. Taylor commissioners to take possession of section num- 

ber sixteen, township forty-five north, range seven east, and to sell 

the same, or any part thereof, on such terms and in such manner 

as the court shall hereafter direct, the said commissioners 

58 having all the powers and subject to all the restrictions of the 

act of the General Assembly of the State of Missouri, entitled 

“An act to authorize the sale of fractional section sixteen, township 
forty-five north, range seven east,” approved March ord, 1851. 


STATE OF MISSOURI. ) 
. ‘ . “ AS . 
County of Sf. Louis. } 


I, David C. Coleman, clerk of the county court of St. Louis county, 
certify the foregoing to be a true copy from the records of said court. 
In witness whereof I have hereto set my hand and affix- the seal 
of said court at office, in St. Louis, this the 3rd day of April, A. D. 
LSOY. 
[SEAL. | D. C. COLEMAN, Clerk, 
| STAMP. | By F. C. SCHOENTHALER, D. C. 


Sth. A certitied copy of a plat of township 45 north, range 7 east, 
of the fifth principal meridian, as follows, to wit: 
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To the introduction of which in evidence the defendants objected 
as incompetent, irrelevant, and immaterial, and as having been made 
without authority of law, and as void, having been made on the 
lands of private individuals not subject to sale by the United States; 
but the court overruled said objections and permitted same to be 
read in evidence; to which ruling of the court defendants duly ex- 
cepted at the time. 

10th. Section 107 of chapter 34 of the General Statutes of Mis- 
souri of 1865, as found at page 212: 


Sec. 107 of Chap. 34 of Gen. Stat. of 1865. 


Sect. 107. St. Louis —Beginning at a point in the middle of the 
main channel of the Mississippi river due east of the mouth of the 
Meramae river; thence due west to the middle of the main 
61 channel of the Meramac river, at the mouth thereof: thence 
up the Meramec river, in the middle of the main channel 
thereof, to a point where the township line between townships forty- 
three and forty-four north crosses the same; thence west with said 
line to the main channel of the Meramec river where the said town- 
ship line crosses the same; thence up the Meramee river and with 
the middle of the main channel thereof to the point where the 
runge line between ranges two and three east crosses the same; 
thence north with said range line to a point in the middle of the 
main channel of the Missouri river; thence down the Missouri river, 
in the middle of the main channel thereof, to the mouth of said 
river; thence down the Mississippi river, in the middle of the main 
channel thereof, to the place of beginning. 
lith. A map from the office of the surveyor general purporting 
to exhibit the boundary of the town or village of St. Louis, known 
as “ Map X,” as follows, to wit: 


Map from Survey- (Fe neral’s Othice, Marked pd 
(Here follows diagram marked p.,61.) 


b2 To the introduction of which in evidence the defendants 
duly objected as incompetent, irrelevant, and immaterial, and 

as not being or representing a correct survey, or any survey at all, 
of the lands required to be surveyed or included within a boundary 
line by the acts of 15th June, 1812, or 26th May, 1824, but the court 
overruled said objections and permitted same to be read in evidence, 
to which ruling of the court defendants duly excepted. at the time. 

12th. The act of the Missouri Legislature of the 15th Mebruary, 
1833, to incorporate the board of president and directors of the St. 
Louis public schools, from Missouri Session. Acts of 18353, p. 37. 

13th. A certified copy of the records of the organization of the 
yoard of public schools under said act as follows, to wit: 


Certified Copy of Organization of the Board of Pub. Schools. 


Ata meeting of the board of directors of the St. Louis publie 
ichools convened at St. Louis this eighteenth day of April, eighteen 
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hundred and thirty-three, were present: Messrs. Edward Bates and 
John P. Reilly, for the South ward ; Josiah Spalding and Mary P. 
Ledue, for the Middle ward, and Cornelius Campbell and Hugh 

O’Neil, senior, for the North ward. The said directors being 
63 duly qualified proceeded to the election of a president. On 

motion that said election be by ballot, it was carried in the 
affirmative, and Josiah Spalding and Hugh O'Neil, senior, being 
appointed as tellers reported as follows: Number of voters 6; for 
M. P. Leduc, 4; for Hugh O’Neil, senior, 2—6; whereupon the 
said Mary P. Leduc is duly elected president. 

On motion for the election of a secretary. Carried in the affirma- 
tive. The board proceeded to said election by ballot, and Josiah 
Spalding and Hugh O’Neil, senior, were appointed tellers, who re- 
ported as follows: Number of voters 6; for Wilson Primm, 6; where- 
upon the said Wilson Primm was unanimously elected. 

On motion, Resolved, that the president do notify the said Wilson 
Primm, of his election as secretary to the board of directors of the St. 
Louis public schools. 

Adjourned till Saturday at 43 o’clock p. m. 

M. P. LEDUC, President. 


We, Frederick N. Judson, president, and Milton N. Walsh, seere- 
tary of the board of president and directors of the St. Louis public 
schools, do hereby certify that the foregoing is a true copy of the pro- 

ceedings of the first meeting of said board, held April 18th, 
64 1833, under the act of the General Assembly of the State of 

Missouri entitled “An act to establish a corporation in the 
city of St. Louis for the purpose of public education,” approved 
Feb’y 15th, 1835, as the same remains of record in the office of the 
secretary of said board. 

Given under our hands and the seal of said board, at the city of 
St. Louis, this 20th day of May, A. D. 1882. 

[SEAL. | FREDERICK N. JUDSON, President. 
MILTON H. WALSH, Secretary. 


Certified Copy of Application by St. Louis Pub. Schools to Land Comm’y. 


14. A certified copy of the application by the St. Louis publie 
schools to the Land Commissioner, and of the proceeding and decision 
upon said application by said Commissioner and by the Secretary of 
the Interior, as follows, to wit: 


Sr. Lours, Dee. 28, 1858. 


To the Hon. John Wilson, Commissioner of the General Land Office, 
Washington, D. C. 


Sir: In forwarding the enclosed memorial from the board of pub- 
lic schools I have to apologise for furnishing the counsellor’s report 
from newspaper print, time not allowing of copying, and, perhaps, 

it will be more easily read. The board have but lately become 
65 aware of the real position of this out-boundary, ahd that it is 
said the present X map has not been furnished to your de- 
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partment until August last, and by parties adverse to the board or 
for different purposes, and are desirous to lay before you intimation 
that fuller facts are hecessaPry and local information, which will re- 
quire time to place in its proper shape. The secretary has omitted 
to furnish me with plats and sueh memoranda as may be necessary 
to make the counsellor’s report plain, and T will take an early op- , 
portunity to lay these before you, ana in meantime beg leave to sub- 
scribe myself, 
Resp'y your ob't s'v't, 


CHAS. L. TUCKER. 


Memorial of the Board of President and Directors of the St. Louis 
Public Schools to the Commissions r ol the General Land (thee. 


Str: The subject of the out-boundary survey of the town or village 
of St. Louis required to be made under the first section of the act of 
Congress of the 15th of June, 1812. having been brought to the atten- 
tion of this board, and particularly with reference to certain plat 

oft survey, dated the Sth, day of December, 1S40. approved 
66 by William Milburn, surveyor general of Illinois and Mis- 

sourl, and purporting to be a survey of the out-boundary lines 
of the town or village of St. Louis in conformity to said act of Con- 
gress, a copy of which, as the board are informed, was transmitted 
to your ollice by the surveyor general of Illinois and Missouri on the 
Sth day of August last; and the board being advised that said sur- 


_~ 


vey is In some respects erroneous—that 1s to say, that the western 
line thereof, between a point in said line at the southeast corner of 
the Prairie des Noyers common ficlds and a point in said line at the 
northwest corner of the St. Louis prair-e common field is erroneous, 
and that said line between those two points ought to be so run In a 
continuous line as to follow the southern line of the Prairie des 
Noyers common field to the southwest corner thereof, and thence 
following the general course of the western lines of the Prairie des 
Noyer, Cul-de-Sac, and Grand Prairie common fieids, and going 
round so as to include them to the northeast corner of the Grand 

Prairie common field, and thene following the lines of survey 
O7 No. 658 of the lot to John Watkins under J. M. Cardinal, and 

voing to the northward around it so as to inelude said lot, to 
close at the other point aforesaid, viz., at the northwest corner of the 
St. Louis prairie common field, and thus, in conformity with the said 
act of Congress, to be so run as to include the outlots, common field 
lots, and commons adjoinizg and belonging to the said town or 
village of St. Louis— 

They do, therefore, respectfully request that the Commissioner of 
the General Land Office will examine the said survey, and direct the 
surveyor general of Illinois and Missouri to proceed immediately to 
correct the said western line thereof and to run the same 1a a con- 
tinuous line so as to inelude the Prairie des Noyers, Cul-de-Sac, and 
Grand Prairie common fields and the outlot or common field lot 
aforesaid ot Watkins under Cardinal, is above indi “ated, the said 
survey being, it is believed, in other respects correct. 

D—VG4 
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And if the ee sioner shall be of opinion that he has not suf- 


ficient information in his office on thi subject to enable him to act 
advisedly in the matter the board further requests that this 
GS memorial be referred to the surveyor general at St. Louis, with 


instructions to proceed at once to give notice to all concerned 
and take evidence and hear argument until a certain day touching 
the matter of this memorial, and that he then report forthwith the 
evidence taken and his decision thereon to your office for the final 


action of the Commissioner, or such other instructions as the case 


may require. 

Dy order of the board. 

Dec. 14th, 1853. 

Respectfully, 
CHAS. L. TUCKER, President. 
Attest: 
[L. s.] JOUN TL. TICK, Secretary. 

To Hon. John Wilson, Commissioner of the General Land Office, 

Washington city, D. ¢ 


In thre Matter of the Application of thre Board of Sf. Louis Public Schools 


for (Til bert: nS7IOn oft thie Out-hboundary Supe i} of Sf. Louis. 


Jolin Wilson, Esq., Commissioner of the General Land Office of the 

U. States. 

Sir: I do not deem it necessary to trouble you with any further 
argument at length on this subject. I could say litthe more than 

what is contained in the printed opinion or report already 
69 submitted, and I will content myself with calling your atten- 

tion to a few points in reply to the printed argument of Mr. 
McPherson: 

It is asserted in that argument that the present out-boundary 
survey was made on the application of Archibald Gamble, Esq., a 
agent of the board of public schools, and that the survey so made 
has been acquiesced ‘t for thirteen years. 

There is no evidence, so far as I have been able to ascertain, 
that either the board or their agent ever specified the present survey 
as the out-boundary which they desired to have established. On 
the contrary they have always claimed that this out-boundary survey 
should include the other common fields at St. Louis, nearly as now 
asked for. Mr. Gamble was appointed agent merely for the purpose 
of prosecuting the claim of the schools to the particular lots within 
the city of St. Louis which are the subject of the correspondence be- 
tween him and the Commissioner and surveyor general. Nor lias 
the board ever acquiesced in the present line on the western side 
further than they have made use of the survey of 1840 in the courts 
in the prosecution of their rights to the lots which were assigned to 

the schools within the out-boundary as so run. 
70 As a matter of law the out-boundary survey required by 
the act of 1812 cannot be made to depend upon any act or 
acquiescence of the board of public schools, nor of any private in- 
dividual; and, as a matter of fact, there has been no such acquies- 
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rant any portion of the community in assuming that they intended, 
so far as they were concerned, to abide finally by that survey. 

The whole proceedings of the board and their agents hitherto nave 
been confirmed to the particular lots in question in the applications 
which have been made for assignments of lots to the schools, and 
the entire correspondence with the ( ‘ommissioner COnNCCTHS those lots 
only, 

The question where theout-boundary should be finally established 
was not decided by the Commissioner, ior does it seem to have been 
consider dl further than to ascertain that those lots would full with- 
in any correct out-boundary that might be run. 

Z. The deeision of the supreme court of Missourt. 

On a careful examination of the cases referred to In my re- 

7] port and in Mr. McePherson’s argument it will clearly appear 

that it has never been decided by the supreme court of Mis- 

SOUT that this out-boundary SUPYeY ot. 1S40 was a correct survey 

and included all that the act of Congress of the 13th of June, 1812, 

required to beineluded. All the cases arose upon lots situated with- 
In this out-boundary of 1540. 

The Courts simply held it to be prim t facie evidence for the schools 


us to lots situated within it, and when the defendants contested the 


validity of the survey as not having been correctly run, and as not 
containing all that was to be included, the court told them that the 
point was immaterial to the decision of those cases so long as it ap- 
peared that the lot in question was situated within any correct out- 
boundary. The supreme court of Missouri has never had any oe- 
cusion to decide pow this question of the extent to be given to the 
out-boundary, but it will appear to be very evident from the cases 
mentioned that the court did not consider the out-boundary of 1840 
to have been run or constructed as the act of Congress required, 
The points made by counsel in their briefs and arguments of cases 
amount to nothing further than as they are sustained by the 
decision of the court, and it is unfair to the gentlemen named 
In the argument of Mr. MePherson to cite the points made in 
their briefs as evidence of their professional opinions on the ques- 


~ | 


tions here involved. 

3. The attention of the Commissioner is particularly ealled to the 
case of Kissell vs. The Public Schools (15 Mo. Reps., 5903), In which 
it is suid that this out-boundary required by the aet of 1512 was not 
a survey of any man’s land, but a survey of a municipal boundary 
of the Government, and that when made it did not of itself affect 
any man’s title; that if he had any title to land before the survey 
that title would not be attected merely by being included within the 
out-boundary survey, and accordingly if any New Madrid title should 
be disturbed by an extension of this survey it would be because the 
title never had a legal foundation. 

|. If the interests of claimants under New Madrid titles, or of any 
other class of claimants, are to be considered in determining what 
out-boundary the law requires to be run, it is submitted that these 
private interests are by no means all on one side. What will 
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o be the condition of the owners of common field lots in the 

Prairie des Noyers, Cul-de-Sac, and Grand Prairie common 
fields if it should be decided by the Commissioner that these com- 
mon fields are not [tu] be included in the out-boundary survey of 
the Spanish village of St. Louis; that they had not adjoined and 
belonged to the village asa part of the commune? If this be true 
then these common field lots were not confirmed by the act of 15th 
June, 1812, and all these titles under that act and the act of 26th 
May, 1824, supplementary thereto, would fail. 

But these titles have been adjudged by the supreme court of Mis- 
sourl to be valid under these ucts, 1) etlect that these COMMNOn fields 
are situated within the out-boundary line, which the act of the 15th 
June, 1812, required to be run. (Page v. Scheibel, 11 Mo. Reps... 
167; Harrison v. Page, 16 Mo. R., 182.) 

5. It is deemed proper to observe that there bay be some mndi- 
viduals interested in lots lying within the present out-boundary 
line who are secking to have this out-boundary survey wholly sel 

aside and an entirely new one made in such a manner as not 
74 to include some lots which have already been assigned to the 

schools and adjudged by the supreme court to have been 
properly included. As to this matter I consider it unnecessary to 
say wore than to eall your attention to that portion of my printed 
report which speaks of the eastern line of this out-boundary survey, 
trusting that you will be fully sutistied that that portion of the sur- 
vey is correct enough. It is hoped also that you will take care to 
observe that the application of the board of public schools is only 
for the correction of the western line of this survey of 1540 between 
the two points therein named ; and it is the desire of the board, if 
not inconsistent with your own views of official duty, that any in- 
structions which may be given to the surveyor general on the sub- 
ject may confine his action to that portion of the line. 

6. In conclusion allow me to suggest that it would be best,on the 
whole, for the interest of all parties concerned, that this out-bound- 
ary should be finally established in strict accordance with the 

requirement of the law, as it is believed nearly, if not ex- 
7) ~=©* actly, as asked for, that the whole remainder of the quan- 

tity of one-twentieth should be designated and set apart to 
the schools as soon as practicable, and that in this way only will 
it be possible speedily fo put an end to doubt and litigation COll- 
cerning the titles to these lands. 
Respectfully, your ob’d’t serv’t, 

NATHANIEL HOLMES, 
Counsellor of the Board of St. Louis Pub. Schools. 


Washington, April 10th, 1854. 
GENERAL LAND Orrice, April 26th, 1854. 


John Loughborough, Esq., surveyor general, St. Louis, Missouri. 


Sir: In reference to the question which has been raised respect- 
ing the survey of the out-boundary of St. Louis, under the act of 
13th June, 1512, as treated in your annual report, dated the 28th 
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October last (printed with the Commissioner’s Annual Report, made 
at the present session, pages 68,71, 72, 73, 74, 75), the following have 
since been received from you, viz: 
1. Your communication of the 22nd December last en- 
76 closing copy of an opinion given by the attorney for the board 
of public schools relative to the survey of the out-boundary, 
which, you say, probably presents the case substantially as it will be 
inade by the application when filed. 

2. Your letter of the 15th February last enclosing “ some articles, 
which appeared in the city papers, relative to school lands in St. 
Louis.” 

Sal. Letter, dated Deer 25d, 1853, from Charles Wi Tucker, Msq., 
uccompanied by the memorial from the board of public schools rela- 
tive to the out-boundary survey of St. Louis. 

th. Letter, dated Jan’y 21st, 1854, from Archibald Gamble, Esq., 
accompanied by a map, respeeting the out-boundary. 

Sth. Letter, dated March 22nd, 1854, from Wm. M. McPherson, 
lsd. relative to the application of the board of publie schools for 
an extension of the out-boundary survey of St. Louis, accompanied 
by an article lately published in the St. Louis Republican and a 
pulper contaiming some interrogatories propounded to Gen'| Milburn, 
with his answers thereto, dated March 9, 1554, in which, among 
— matters, he states as follows: 

“The out-boundary, as designated on the plat made and approved 

by me, includes all the vacant lots, out lots, and common field 
ii lots contemplated by the act of the 15th June, 1512, according 

to the expressed belief of the board of public schools at the 
time sid plat Was approved, and if includes all the vacant land 
which I would with certainty undertake to sustain before the judicial 
tribunals of the country. A speculative boundary including a greater 
quantity of vacant land might have been experimented upon, but 
the school board was unwilling to risk its chance of success with such 
a boundary in the important suits which were then, I believe, pend- 
ing and others in immediate contemplation.” 

t. A copy of the plat of survey referred to was furnished the board 
of public schools whilst I was in office, and there was no objection 
made to the boundary therein designated by the said board. 

6th. Communication dated April 10th, 1854, from Nathaniel 
Llolmes, counsellor of the board of publie schools, in the matter of 
the application of the board of St. Louis public schools for an exten- 
sion of the out-boundary and calling the Commissioner’s attention 

to certain points in reply to Mr. McPherson. 
75 7th. Letter dated April 8th, 1854, received April 14, from 
Mr. McPherson. 

When this subject was first brought to my notice in your annual 
report I expressed the views of this office in regard to it in a com- 
munication to you of the 28th November last, and, as having a bear- 
ing upon a kindred matter, addressed you further on the 23rd Feb’y 
last In reply to your communications. 

The matter, it appears, was properly before General Milburn in 
Is40. Ile then made out, examined, and approved, under date 8th 
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December, 1840, a “ plat and description,” marked “X,” of the survey 
of the out-boundary lines of the town (now city) of St. Louis, in the 
Territory (now State) of Missouri, as it stood incorporated on the 18th 
day of June, 1812, including the out-lots, common field lots of the 
common field of St. Louis,and the common thereto belonging, made 
in pursuance of the Ist section of the act of Congress approved the 
15th of June, 1812, entitled “An act making further provision for 
settling the claims to land in the Territory of Missouri.” 

You will observe, under the 5th head in the foregoing, what he 

states In regard to it. 
ky In the memorial of the president of the board the Com- 

missioner of the General Land Office is requested to “ exam- 
ine the said survey and direct.the surveyor general of Illinois and 
Missouri to proceed Immediately to correct the said western line 
thereof, and to run the same in a continuous line, so as to include 
the Pratrie des Noyers, Cul-de-Sac, and Grand Prairie common 
fields, and the out-lot or common field lot aforesaid of Watkins 
under Cardinal, as above indicated, the survey being, it is believed, 
In other respects correct.” 

In the proceedings had by Surveyor General Milburn his duty, 
in the opinion of thi. office, was discharged under the act of 1512, 
respecting the survey of the out-boundary of St. Louis, and the 
surveyor general’s authority Is consequently exhausted in the prem- 
ses. 

The out-boundary, it is shown by General Milburn’s statement, 
was established in accordance with the views of the school commis- 
sioners. ‘Thev have acquiesced in it for many vears, and private 
rights have attached under and since that survey. The United 

States and the city of St. Louts are, in my opinion, concluded 
80) by the action of Surveyor General Milburn, and both are 

estopped from making any changes in the out-boundary 
aforesaid. Upon an examination, then, of the papers and proceed- 
ings before us I am satisfied that they will not warrant us in giving 
such instructions as are now applied for, and that the surveyor gen- 
eral is not authorized to alter or disturb the existing out-boundaries 
as exhibited on the aforesaid plat, marked A, approved by Surveyor 
General Milburn on the 8th December, 18-40, a transcript of which 
was transmitted to this office, with your letter of the Sth August 
last. 

You will be pleased to make the purport of the foregoing known 
to Charles L. ‘Tucker, sq., Archibald Gamble, sq., and all others 
concerned. 

Very respectfully, your ob’d’t servant, 
JOHN WILSON, Commissioner. 


WASHINGTON City, April 26th, S54. 
Sir: In the case of the application of the St. Louls board of 
public schools, asking for an order of survey extending the out- 
boundary of the town of St. Louis on the west, so as to include the 
common field lots of the Grand Prairie, Cul-de-Sac, and 
SI] Prairie des Noyers, as required by the act of 13th of June, 
1812, and which was submitted to your department upon the 
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arguments filed, | learn a decision bas been made and that the ap- 
plication has been refused. On behalf of the board of public 
schools [ respectfully pray an appeal from your decision to the 
Seeretary of the Interior, and that you will cause the papers to be 
transmitted at your earliest convenience. 
Very respectfully, 
NATIVL HOLMES, 
(ovpse llor of thee Board of Pub. Schools. 


Ifon. Jon. Wilson. Commissioner of General L. Offiee. 


DrePARTMENT OF THE INTERIOR, May 2nd, 1854. 
Sin: | have earefully examined and considered the questions sub- 
mitted, with your letter of the 27th ult’o, and the arguments of the 
counsel for the board of public schools of St. Louis, Mo., in relation 
to the survey of the out-boundary of the town of St. Louis, and am 
satisticd that your views in relation to this survey, as designated on 
the plat and description thereof, made and approved by Surveyor 
General Milburn Dee. 8, 1540, are correct. Your decision, adverse 
to the resurvey of said out-boundary, is therefore afliymed, 
Sz and the papers enclosed in your letter above alluded to are 
herewith returned, in order that proper action may be taken 
by you in the case. 
Very respectfully, your ob’d’t serv't, 


R. McCLELLAND, Secretary. 


To the Commissioner of the Gen’l Land Offiee. 


LD. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuinaton, D. C., March 1st, 1882. 


[, N.C. Mekarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copies are true and literal exempli- 
fications from the files and records of this offiee. 

Lh testimony whereof have hereunto subseribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 


[Ss al‘ot the United States General Land Offi 


N. C. McFARLAND, 


Commissioner of Gre neral Land Oflice. 


To the introduction of whichin evidence defendants duly objected 
as incompetent, irrelevant, and Immeterial, but the court overruled 
said objection, and permitted all of same to be read in evidence; to 
which ruling of the court defendants duly excepted at the time. 


$3 l5th. Record of the ineorportion of the town of St. Louis, 
on the 9th November, 1809, from book A, p. 554, of the ree- 
ords of the court of common pleas, as follows, to wit: 
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Record of thie Ineorporation of 7. Louis. 


On petition of sundry inhabitants of the town of St. Louis, pray- 
ing so much of said town as is included in the maisiiea. limits be 
incorporated, to wit: 

Beginning at Antoine Roy’s mill, on the bank of the Mississippi ; 
thence running sixty arpen-s west; thence south on said line of sixty 
arpens in the rear, until the same comes to the barrier Denover ; 
thence due south until it comes to the Sugar Loaf; thence due east 
to the Mississippi; from thenee by the Mississippi to the place first 
mentioned. 

The court having examined the said petition, and finding that 
the same is signed by two-thirds of the taxable inhabitants residing 
in said town, order the same to be incorporated, and the metes and 
bounds to be surveved and mapped and a plat thereof filed of ree- 
ord in the clerk’s office; and David Delaney and William ©. Carr 
are appointed commissioners to superintend the first election of five 
trustees, in pursuance of the law. 

To the introduction of which in evidence defendants duly 

54 objected as incompetent, irrelevant, and immeterial, but the 

court overruled said objection and permitted same to be read 

in evidence; to which ruling of the court defendants duly excepted 
at the time. 


16th. A certified COPY ot the U. ». survey No. 2499). in) the hwawe 
of Martin Coontz. as follows, to wit: 


(Here follows diagram marked p. S54.) 
U. S. Survey, No. 2 19). in Nam of M. Coontl:. 
T. 45 N., R. 7 E., Sth P’l M’n. 


85 Survey No. 2499, certificate No. 145, surveyed for Martin 
Coontz, or his legal representatives, 640 acres located by virtue 
of a New Madrid certificate. Beginning at the corner of another 
tract, in the name of John Brooks, oa the west boundary of the 
Louis field: thence with the line of said fieldsS. My Iu. SG ch’s 25 
V’ks to Peltier’s N. E. corner on said fields; 7 ch’s 18 ks south of 
William C. Carr’s N. W. corner from which a Bb. ia tei 2 in. dia. 
brs. 8. 47, W. 18 I’ks; thence west, with Peltier’s north boundary, 
13 ch’s, 40 I’ks, set post in road at Smith’s 5. I. corner from which 
a - thence north with southeast boundary 30 ch’s, a sink hole 
88 ch’s. a do. 40 cli’s, set stone the N. E. corners of Smith’s tract: 
thenee with Smith’s north line 40 ch’s, set stone Smith’s N. W. eor- 
ners: thence south with Smith’s west line 40 eh’s, set post 
295 Vks N. W. at the most northern of two sink holes near 
together, from which a hickory 2 in. dia. bears N. 79 W. 30 
links: thence east with Smith’s south line 9 ch’s to Peltier’s N. W. 
eorner, from which a B. jack bush 2 in. dia. bears 8. 37 15. 50 I’ks, 
and the centre of a mound in Smith’s tract bears N. 41, KE. —; 
thence south with Peltier’s west line 28 ch’s to Wicow Camp’s 
north line; thence N. 75 W. — with Camp’s line 15 ch’s 
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79 ks to the corner of fractional section No. 16 on Camp’s 
S6 line, a stake from which, a Bb. oak 3 in. dia., bears N. 39 W. 

5S Vks, and a ditto 3 in. dia. bears S. 19 W. 100 ks: thenee 
north with the east boundary of section No. 16, 29 ch’s 53 I’ks, the 
west edge olf a pond, i$} ch’s D0 I’ks to the N. kK. corner of section No. 
16, a stake in a mound thicket: thence west with the line, between 
sections 9 & 16, 76 ch’s 30 I’ks, set a post in mound in thicket 3 ch’s 
10 l’ks east of the corner of sections 5, 3, 16, ia: thenee north 49 
ch’s 50 I’ks intersected the south line of the Grand Prairie field lands, 
where set picket : the nee S. 6] K.. with said line, 5] ch’s Lo the S. kK. 
corner of the same; thence N. 203 E., with the east line of the field 
lands, 73 ch’s SO l’ks to the corner of a tract in the name of John 
Brooks, on said linea stake; thence 8S. 604 E., with the south bound- 
ary of said brooks tract, 17 ch’s 50 I’ks intersected ‘the west line of 
Watkin’s tract 4 ch’s 50 l’ks south of the corner of the field lands 
on said tract; thence S. 295 W., with Watkins’ line, 21 ch’s 76 l’ks 
to his S. W. corner, a stuke from which, il ht. oak > In dia., bears N. 
IS KE. 54 ks, and a mound near end of the field lands N. 243 W.; 
thence S. GO E.. with Watkins’ 8S. line, 17 ch’s 52 Il’ks to a stone, his 
S. I. corner; thence N. 203 E., with east line of said tract, 21 ch’s 
76 l’ks to the south boundary of said Brooks’ claim; thence to the 
beginning. 


July, 1818. JOS. C. BROWN, D. S. 


[Ou margin :] SURVEYOR’s Orricer, Sr. Louis, 
February oth. 1849. 
The connections of survey No. 2499 with the publie lines in T. 
Io N., R. 7 E., of the Sth Pl. Mn., are this day laid down on the 
record 
FY. R. CONWAY. 


Surve yor (+¢ neral 


Si STATE OF Missouri, 
Orrick Register oF LANDSs. 

|, Robert McCullough, register of lands for the State of Missouri, 
do hereby certify the above and foregoing to be a correct copy of 
the plat and field notes of survey 2499, in the name of Martin 
Coontz, for 640 acres, as the same appears of record in record book 
A, pages 101 & 102, of private surveys now on file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said office, at the city of Jefferson, this 20th day [of] May, 
L552. 

[Seal of Register of Lands, Missouri. | 
ROBERT McCULLOUGH, 
Register of Lands. 


To the introduction of which in evidence defendants duly objected 
us Incompetent, irrelevant, and immeterial, but the court overruled 
said objection and permitted same to be read in evidence; to which 
ruling of the court defendants duly excepted at the time. 
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7th. A certified copy of U.S. survey No. 2712, in the name of 
James Conway, as follows, to wit: 
U.S. Survey 2712. 


(Here follows diagram marked p. 88.) 


OS Survey No. 2712. 

Certificate No. 345, surveyed for James Conway or his legal repre- rH 
sentatives 200 arpents of land, equal to 170.14 acres, located by virtue 
of a New Madrid certificate: Beginning at the N. W. corner of sec- 
tion 16, in town. 45 N., R. 7 E., which is a post in mound; thence . 
east 3 chs. 70 lks. to a post in mound corner of Martin Coontz’s 
survey; thence north with this line 19 chs. 74 lks. to corner post : 


in mound ; thence west 44 chs. 70 Iks. to post in mound; thetice 
S. 19 clis. 74 Iks. to ¢ sec. post in mound in south boundary in see. 
8. in T. 45 N., R.8 E., and 40 chs. to the S. W. corner of this sur- 
vey, a post in mourid ; thence east 41 chs. 48 lks. post in mound in 
west boundary of sec. 16, T. 45 N., R. 7 E.; thenee north 20 chs. 26 : 


lks. to the beginning. t 
June 23rd, 1519. : 
JOS. C. BROWN, D.S. ; 
OFFICE OF THE U.S. RecorperR or LAND TITLEs, 
ST. Louls, Jum 20th, 1S74. 7 
This is to certify that the foregoing plat and description of | 
89 survey No. 2712, in favor of James Conway or his legal rep- 
resentatives, is truly and correctly copied from pages 110 & 
111 of a book marked record book “A” of United States surveys, 
which book is up to this day preserved on file in this oftice. 
STILLMAN O. FISH, 
Record. Fe 
9) To the introduction of which in evidence defendants duly | 
objected as incompetent, irrelevant, and immeterial, but the 
court overruled said objection and permitted same to be read in 
evidente ; to which ruling of the court defendants duly excepted at | 


the time. 


18th. A certified copy of U. S. survey No. 903, in the name of 
Anne Camp, as follows, to wit: 


ee 
(Here follows diagram marked p. 90.) | 


' Survey No. 908. 


Surveyed for Widow Camp’s legal representatives 200 arpents of 
land, equal to 170.14 acres: Beginning at the 8. E. corner on Au- 
guste Chouteau; thence north with the west line of Peltier’s survey 
13 chs. 61 lks., set a stone, the N. E. corner in said line: thence N. 
75 chs. 75 lks., set stone for a corner of the tract: thenee north 3 chs. 
32 lks., set stone, a corner to this tract, and the 8. E. corner of frae- 
tional sec. 13; thence north 75 W. 86 chs. 25 Iks., set stone, the N. 
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W. corner of the tract and S. W. corner of frac. see. 16: thence 
9] S. 75 E. 7.00 chs., a stone, the south bank of creek in Chou- 
teau’s line: thenee N. 15 E. 15 ch. 55 |lks. Chouteau’s N. W. 
corner stone; thence S. 75 E. 88.00 ch. to beginning corner. 
Mareb 20, 1820. 
JOS. C. BROWN, D.S. 


OFrFICE OF SURVEYOR GENERAL, 
Sr. Louis, June 9, 1856. 
The above plact and description of survey 905 Is correctly copied 
from pages 244 & 245 of record B in this office. 
Te. JOHN LOUGHBOROUGH. 


Surveyor General. 


To the introduction of which in evidence defendants duly objected 
us incompetent, irrelevant, and immeterial, but the court overruled 
said objection and permitted same to be read in evidence; to which 
ruling of the court defendant duly excepted at the time. 

19. A certified copy of U. S. survey No. 2500, in the name of 
Joseph Hunot, as follows : 

U.S. Survey No. 2500 in name of Joseph Hunot. 
(Here follows diagram marked p. 92.) 
Survey No. 2500. 


Certificate No. 161, surveyed for Joseph Hunot, or his legal repre- 
sentatives, 480 acres, located by virtue of a New Madrid certificate: 
Beginning at Conway’s 8. E. corner-stone in the west boundary of 
the 16th section, T. 45 north, range 7 east; thence south 36 ch. 14 
Iks. to E. Yosty’s line 7 ch. westwardly of his corner on Chouteau ; 
thenee with Yosty’s line N. 75 W. 75 ch. 38 Iks. to corner of Gra- 
tiot’s line; thence N.8?° E. with Gratiot 2 ch. 47 lks., theold corner- 
stone of his bigger tract; thenee N. 83° W. 13 ch. 46 lks.—a stone 
the S. E. corner Hebert’s claim; thence N. 7 E. 74 chs. to Delisle’s 
corner-stone; thence 8. 8.3 E. 41 eh-. 21 lks. — a stone — Generaux 
corner; thence with his and Conway’s line south 55 chs. 86 Iks. to 
Conwav’s 8S. W. corner-stone; thence east 41 chs. 48 lks. to the be- 
ginning. 

June 23, IS1Y. 


JOS. C. BROWN, D. C. 


Q3 SrTaTeE OF MIssourt, 
Orrice REGISTER OF LANDs. 
|, James E. McHenry, register of lands for the State of Missouri, 
certify the foregoing to be a correct copy of the plat of survey No. 
2500, together with the field notes thereof, as the same appear of 
record in book A of New Madrid surveys, now on file in this office. 
In testimony whereof I have hereto set my hand and affixed the 
seal of said office, at the city of Jefferson, this 21st day of February, 
IS7%. 
[Seal of Register of Lands, Missouri. ] | 
JAS. E. MCHENRY, 
Register of Lands. 
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To the introduction of which in evidence defendants duly ob- 
jected as incompetent, irrelevant, and immeterial, but the court over- 
ruled said objection and permitted same to be read in evidence; 
to which ruling of the court defendants duly excepted at the 
time. | 
94 & 95 20th. Julius Pitzman’s plat of survey of the premises In 
controversy and his report accompanying the same, as 
follows, to wit: | 
Julius Pitzman’s Plat. 


(Here follows diagram marked p. 96.). 


97 £98 To the introduction of which in evidence defendants duly 

objected as incompetent, irrelevant, and immeterial, and as 
not being a survey of the land described in the petition, but the 
court overruled said objections and permitted same to be read In 
evidence; to which ruling of the court defendants duly excepted at 
the time. 


203. The defendants admitted the possession of the land sued for 
by Peter Lindell, their ancestor, at the time this suit was brought. 

2ist. The testimony of Julius Pitzman, on a former trial of this 
cause, as follows, to wit: 


Testimony of J. Pitzman. 


Julius Pitzman was then introduced as a witness for plaintiff, who 
testified as follows: I am county surveyor of St. Louis county: 
have been surveyor for the last fifteen years; know corners and 
lines upon the ground of sec. 16, T. 45 N., R.7 E., of 5th principal 
meridian. It is a fractional section. I know the corners of this 
tract on the ground. (Witness here points outs the corner and lines 


on the map.) There is a large corner-stone at the S. E. corner of 


sec. 16, referred to in the field-notes of Brown’s surveys of this 
county (here shown to witness), and this is a point in the 
99 northern line of the Widow Camp’s boundary. At the N. E. 
corner of said section 16 I found an old cedar post standing 
precisely where the remains of an old fence which ran along that 


line—. I knew it to be the corner by running the lines of the field- 
notes. These surveys are not mathematically certain. I ascertained 


the N. W. corner of sec. 16, as follows: I started at Widow Camp’s 


N. W. corner (in western line) and found at the N. W. corner of 


section 16a cedar post corresponding with distances called for in 
the U.S. surveys. I ran the Widow Camp’s north boundary and 
found the 8S. W. corner of said section 16, which was an old corner- 
stone. I found also at this corner the witness trees of the U.S. 
survey. The enclosure of Peter Lindell ran along the central line 
of the Laroche arpent from the east line of the Grand Prairie, 
which is 320 feet east of Grand avenue, extending westwardly be- 
yond the west line of the 16th section. I don’t know of any such 
thing as a separate plat of section 16, or of any quarter or half see- 
tion. The said field-notes are the only ones of said section known 
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as the records of the U.S. Land Office. In ascertaining the 
Ow limits of said section 16 | went to the said field-notes of 

Brown thereof and field-notes of adjoining United States 
surveys, 

On cross-examination the witness testified as follows: 


Said field notes have ho date. Mr. Hlesse’s certificate bears date 
and shows them to be made July 29th, ISIS. In establishing this 
survey I first ran from a point in Widow Camp’s survey and ran 
to another corner of Widow Camp’s survey. I measured to Peltier’s 
line to prove the S. E. corner of 16th seetion. Said field notes did 
not show either the S. E. or S. W. corner of said section 16. The 
east front line of the Grand Prairie common fields, where it inter- 
sects the corner line of the Laroche tract, is marked with an old 
stone with a new stone near it, which — 320 feet east of Grand 
avenue. I did not take up the stone. In surveying I found a few 
corner-stones with cinders under them. 

The defendants admitted the possession of the land sued for by 
Peter Lindell, their ancestor, at the time this suit was brought. 

22d. Certified copies of U. S. survey No. 411, of Arsenal 
101 = Island, and of the letter of William Cuddy, U.S. surveyor 
general to the board of public schools, of 10th February, 

1863, accompanying said survey, as follows, to wit: 


US. Surve Y No. fll & Letter of Wm. ¢ uddy, Surveyor Gen l. 


Orrick OF THE SURVEYOR GENERAL 
FOR ILLiINnois & Missouri, 
ST. Lous, ki bruary LOth, LS6OS. 
The piece of land herein platted and deseribed containing one 
hundred and nine acres and ninety-two hundredths of an aere, 
situate on Arsenal or Quarantine Island, in the Mississippi river, in 
township forty-four north of the base line, range seven east of the 
fifth principal meridian, in the State of Missouri, has been regularly 
surveyed, and under instructions from the Commissioner of the 
General Land office, dated November 24th, eighteen hundred and 
sixty-two, it is hereby designated and set apart to the town (now 
City ) of St. Louis, for the support of schools therein, in conformity 
with the second section of the act of Congress approved the twenty- 
sixth of May, eighteen hundred and twenty-four, entitled: “An aet 
supplementary to an act passed on the thirteenth day of June, one 
thousand eight hundred and twelve, entitled ‘An act making 
further provisions for settling the claims to land in the Territory of 
Missouri.’ 

102 The said piece of land hereby designated and set apart, as 
aforesaid, is situated within the bounds of the survey directed 

to be made by the first section of the act of the thirteenth June, 
eighteen hundred and twelve, entitled “An act making further pro- 
vision for settling the claims to land in the Territory of Missouri,” 
so us to include the town lots, out-lots, common field lots, and com- 
mon of the town of St. Louis, and is also within the limits of the 
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said town of St. Louis as it stood incorporated on the 13th day of 
June, 1812, and does not, together with all other land designated 
and set apart to the town of St. Louis for the support of schools, 
under the aforesaid second section of the act of Congress of the twenty- 
sixth of May, eighteen hundred and twenty-four, exceed one- 
twentieth part of the whole lands included in the general survey 
directed to be made of said town of St. Louis by the aforesaid first 
section of the act of Congress of the thirteenth day of June, eighteen 
hundred and twelve; the said piece of land has not been reserved 

by the President of the United States for military purposes, 
105 —ineither was it, so far as the records of this office show, right- 

fully owned or claimed by any private individual on the said 
thirteenth day of June, eighteen hundred and twelve, nor was it 
held as common belong to the said town of St. Louis. This survey 
is numbered four hundred and eleven of the series of St. Louis 
lands. 


T. 44. N., R. 7 E,, of the 5th Pl. M. 


(Here follows diagram marked p. 103.) 
104 : Description. 


Beginning (at. A) at the most western and lowest point of Arsenal 
or Quarantine Island; thence up and with the main channel of 
the Mississippi river north seventy-four degrees east three chains 
and fifty links; thence south eighty-six degrees east five chains and 
thirty links; thence north seventy degrees east three chains and 
forty links; thence north seventy-eight degree east five chains and 
fifty links; thence north sixty-eight degrees east five chains; thence 
north seventy-four degrees east four chains and fifty links; thence 
north seventy-eight degrees east three chains and fifty links; thence 
north eighty-five degrees east four chains and twenty links; thence 
north seventy-eight degrees east four chains; thence north seventy- 
three degrees east eight chains; thence north seventy-nine degrees 
and thirty minutes east four chains and eighty-eight links to a post 
at the intersection witl the line between sections two and three in 
township forty-four north, range seven east, from which a cotton- 
wood eight inches in diameter bears north one degree west thirty- 

eight links distant, and a sycamore three inches in diameter 
105 bears south fifty-eight degrees and fifteer. minutes east six 

links distant; thence north seventy-nine degrees and thirty 
minutes east five chains and sixty-two links; thence nortli seventy- 
seven degrees east four chains fifty links; thence north sixty-eight 
degrees east three chains and seventy links; thence north sixty-two 
degrees east seven chains and fifteen links to a post (at B), corner 
to this survey and to fractional section two; thence north five de- 
grees and twenty minutes east twenty-three chains and seventy-two 
links to a post (at C) in the northwestern margin of the island, cor- 
ner to this survey and to fractional section two, from which a willow 
four inches in diameter bears south thirteen degrees and thirty 
minutes east fourteen links distant, and a willow four inches in 
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diameter bears south thirty-one degrees and fifteen minutes west 
nineteen links distant; thence down and with the western channel 
of the Mississippi river south sixty-seven degrees west nine chains 
and five links; thence south seventy-two degrees west. five chains 
and ten links to post, from which the intersection of the southwest 
boundary of survey number three hundred and seventy-four, 
106 inthe name of Susanna Dubreuil, under Sylvester Sarpy, with 
the line between townships forty-four and forty-five north, 
range seven east, bears north seventy-three degrees and twenty-five 
minutes west forty-nine chains and thirty-one links distant; thence 
south sixty-six degrees west five chains and eighty links; thence 
south sixty-two degrees west three chains and seventy-six links to a 
post at the intersection with the line between sections two and three, 
from which a cotton-wood ten inches in diameter bears north seven 
seven degrees and thirty minutes east twenty-nine and a half links 
distant, and a willow three inches in diameter bears south forty- 
one links distant; thence south sixty-two degrees west twenty-seven 
chains and thirty-four links; thence south seventy degrees west 
five chains and seventy-five links; thence south forty-four degrees 
west ten chains and twenty five links; thence south fifty-eight de- 
grees west fourteen chains; thence south thirty-two degrees west 
three chains and twenty links to the begining point. The said piece 
or parcel of land herein assigned as aforesaid is bounded on every 
side, end, and part thereof by the Mississippi river, ¢xcepting 
107 only that part of said boundary which is twenty-three chains 
and seventy-two links in length, situated between B & C in 
the foregoing plat and description. 

Nort.—A certified duplicate of the foregcing document was trans- 
mitted to the board of president and directors of the St. Louis 
public schools the 10th February, 1863, and accepted by them on 
the same day. 

WM. CUDDY, 


Surveyor General. 


OFFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND MIssouURI, 
Str. Louts, October 14th, 1868. 


I hereby certify that the forgoing is a correct copy of the whole 
and every part of survey No. 411 of St. Louis lands as the same 
remains of record in this office. 

WM. CUDDY, 
Surveyor General. 
| Revenue stamp. ] 
The Letter. 
OFFICE OF THE SURVEYOR GENERAL, 
Sr. Louis, Feb’y 10th, 1868. 
To the president of the board of directors of the St. Louis public 
schools. 

Sir: I herewith transmit a plat and deseription of survey No. 411 

(St. Louis series) of 109.92 acres of land, which I have this day des- 
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ignated and set apart to the public schools of the city of St. Louis, 
under the acts.of Congress of 1812, 1824, and 1831, in conformity 
with the instructions of the Commissioner of the General Land 
Office, the receipt of which you will please acknowledge. 
LOS In making this assignment I take occasion to state that thy 
school claim, under the acts before mentioned, is now fully 
satisfied, the entire quota of land to which the schools were en- 
titled having been set apart for their use. 
Very respectfully, your ob’d’t serv’t, 
WM. CUDDY, 


Svrve yor General. 
To the introduction of both of which defendants duly objected 
as incompetent, irrelevant, and immeterial, but the court overruled 
said objections and permitted same to be read in evidence; to which 
ruling of the court defendants duly excepted at the time. 


Proceedings of the Board of Public Schools. Feb’y 10, 18653. 


23rd. A certified copy of the proceedings of the board of publie 
schools of 10th February, 1865, with reference to said survey and 
letter as follows, to wit: 

The president laid before the board a letter from the surveyor 
general of the district of Illinois and Missouri in words and figures 
as follows, to wit: 

OFrFICE OF SURVEYOR GENERAL, 
Sr. Louis, February 10th, 1863. 
To the president of board of directors of the St. Louis public schools. 

Sir: I herewith transmit a plat and description of survey No. 411 

(St. Louis series) of 109.92 acres, which I have this day designated 

and set apart to the public schools of the city of St. Louis, 
109 ~—sunder acts of Congress — 1812, 1824, and 1851, in conform- 

ity with the instructions of the Commissioner of the General 
Land Office, the receipt of which you will please acknowledge. In 
making this assignment I take occasion to state that the school 
claim under the acts before mentioned is now fully satisfied, the 
entire quota of land to which the schools were entitled having been 
set apart for their use. 

Very respectfully, your ob’d’t serv’t, 

WM. CUDDY, 
Surveyor General. 

The president is ordered to acknowledge the receipt of the said 
letter and of the assignment of the land therein mentioned. 

The president laid before the board United States survey No. 411 
(of the series of St. Louis lands), dated February 10th, 1863, by 
which the surveyor general of the United States for the district of 
Illinois and Missouri assigned, designated, and set apart for the sup- 
port of schools in this city one hundred and nine acres and ninety- 
two hundredths of an acre of land situated on Quarantine or Arsenal 
Island, within the limits of the former time (now city) of St. Louis, 
as said town stood incorporated on the 13th day of June, 1812. 
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Whereupon Mr. Greene, of the Sixth ward, offered the fol- 
110 lowing resolution, which, on motion of Mr. Carr, was adopted : 

Resolved, That the said assignment and the land deseribed 
in said survey No. 411 are hereby accepted by this board. 

We, Frederick N. Judson, president, and Milton i. W is sh, se ey 
of the board of president and directors of the St. Louis public 
schools, hereby certify that the foregoing is a true copy and transcript 
from the records of said board of date February 10th, 1863, as the 
same remains of record in the office of the secretary of said board. ' 

Given under our hands and the seal of said board, at the city of 
St. Louis, this 25rd day of May, 1882. 


[Seal St. Louis Publie Schools, Missouri. ] 


FREDERICK N. JUDSON, 
President. 
MILTON H. WASH, Secretary. 


To the introduction of which in evidence defendants duly objected 
as incompetent, irrelevant, and immeterial, but the court overruled 
said objection and permitted same to be read in evidence; to which 
ruling of the court defendants duly excepted at the time. 


24th. Evans Casselbery, sworn as a witness for the plaintiff, testi- 
fied as follows, to wit: | 


Testimony of L. Casselberry. 


I was attorney for the St. Louis public schools from May, 

11] ‘55, to May, 1864. [know map X as attorney for schools ; 

I have offered certified copies of that map in evidence in 

suits in ejectment to which the schools were party to show the land 

in dispute in such cases was within the boundary shown on this 

map. I simply used this map out of abundant caution. I pro- 
cured six or seven hundred acres of assignments to the schools. 


25th. Julius Pitzman, sworn on the part of the plaintiff, testified 
as follows: 
Testimony of J. Pitzman. 
Direct examination by Mr. Gray: 
). State to the court what your business Is. 
\. I am city surveyor of St. Louis and civil engineer. 
). How long have you been in that business here? 
A. About twenty-eight years. 
). Do you know the sixteenth section, township 45, range 7 east? 
Reid do, sir. 

Q. I hand you here Brown’s field-notes of fractional section 16, 
township 45, range 7 east, and ask you whether you can locate that 
on that plat; ap ply those field-notes. 

Mr. Hitt: We object to inquiry into Brown’s minutes, because 
they were illegal—mere trespassers on the land. 


A. Yes, sir; I can locate those lines. 
7—V6A 
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ignated and set apart to the public schools of the city of St. Louis, 
under the acts of Congress of 1812, 1824, and 1831, in conformity 
with the instructions of the Commissioner of the General Land 
Office, the receipt of which you will please acknowledge. 
108s In making this assignment I take occasion to state that the 
school claim, under the acts before mentioned, is now fully 
satisfied, the entire quota of land to which the schools were en- 
titled having been set apart for their use. | 
Very respectfully, your ob’d’t serv’t, 
WM. CUDDY, 


Svrveyor General. 


To the introduction of both of which defendants duly objected 
as Incompetent, irrelevant, and immeterial, but the court overruled 
said objections and permitted same to be read in evidence; to which 
ruling of the court defendants duly excepted at the time. 


Proceedings of the Board of Public Schools. Feb’y 10, 1865. 


23rd. A certified copy of the proceedings of the board of publie 
schools of 10th February, 1863, with reference to said survey and 
letter as follows, to wit: 

The president laid before the board a letter from the surveyor 
general of the district of Illinois and Missouri in words and figures 
as follows, to wit: 

OrFrICE OF SURVEYOR GENERAL, 
Sr. Louris, February 10th, 1863. 
To the president of board of directors of the St. Louis publie schools. 

Sir: | herewith transmit a plat and description of survey No. 411 

(St. Louis series) of 109.92 acres, which I have this day designated 

and set apart to the public schools of the city of St. Louis, 
109 ~=under acts of Congress — 1812, 1824, and 1851, in conform- 

ity with the instructions of the Commissioner of the General 
Land Office, the receipt of which you will please acknowledge. In 
making’ this assignment I take occasion to state that the school 
claim under the acts before mentioned is now fully satisfied, the 
entire quota of land to which the schools were entitled having been 
set apart for their use. 

Very respectfully, your ob’d’t serv’t, 

WM. CUDDY, 
Surveyor General. 

The president is ordered to acknowledge the receipt of the said 
letter and of the assignment of the land therein mentioned. 

The president laid before the board United States survey No. 411 
(of the series of St. Louis lands), dated February 10th, 1863, by 
which the surveyor general of the United States for the district of 
Illinois and Missouri assigned, designated, and set apart for the sup- 
port of schools in this city one hundred and nine acres and ninety- 
two hundredths of an acre of land situated on Quarantine or Arsenal 

Island, within the limits of the former time (now city) of St. Louis, 
‘as said town stood incorporated on the 13th day of June, 1812. 
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Whereupon Mr. Greene, of the Sixth ward, offered the fol- 
110 = lowing resolution, which, on motion of Mr. Carr, was adopted: 

Resolved, That the said assignment and the land deseribed 
in said survey No. 411 are hereby accepted by this board. 

We, l’rederick N. Judson, president, and Milton H. Wash, see’y 
of the board of president and directors of the St. Louis publie 
schools, hereby certify that the foregoing is a true copy and transeript 
from the records of said board of date February 10th, 1863, as the 
same remains of record in the office of the secretary of said board. 

Given under our hands and the seal of said board, at the city of 
St. Louis, this 25rd day of May, 1882. 

[Seal St. Louis Publie Schools, Missouri. ] 
FREDERICK N. JUDSON, 
President. 


MILTON H. WASH, Secretary. 


To the introduction of which in evidence defendants duly objected 
as incompetent, irrelevant, and immeterial, but the court overruled 
said objection and permitted same to be read in evidence; to which 
ruling of the court defendants duly excepted at the time.* 


24th. Evans Casselbery, sworn as a witness for the plaintiff, testi- 
fied as follows, to wit: 


Testimony of E. Casselberry. 


I was attorney for the St. Louis public schools from May, 

lll ‘55, to May, 1864. [know map X as attorney for schools; 

[ have offered certified copies of that map in evidence in 

suits In ejeectment to which the schools were party to show the land 

in dispute in such eases was within the boundary shown on this 

map. I simply used this map out of abundant caution. I pro- 
cured six or seven hundred acres of assignments to the schools. 


25th. Julius Pitzman, sworn on the part of the plaintiff, testified 

as follows: 
Testimony of J. Pitzman. 
Direct examination by Mr. Gray: 

). State to the court what your business Is. 
\. | am city surveyor of St. Louis and civil engineer. 
). How long have you been in that business here? 
A. About twenty-eight years. 
). Do you know the sixteenth section, township 45, range 7 east ? 
\. I do, sir. . 
. I hand you here Brown’s field-notes of fractional section 16, 
township 45, range 7 east, and ask you whether you can locate that 
on that plat; apply those field-notes. 

Mr. Hitt: We object to inquiry into Brown’s minutes, because 
they were illegal—mere trespassers on the land. 

A. Yes, sir; I can locate those lines. 
7—64 
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(). Will you pot out to the judge on that plat where the 16th 
section ve 
This is the dese Tip ition of three lines of section 16: if 
112) commences at this point. (Witness points to a point on th 
plat before him.) 

(). Start where the field notes start, if you please. 

Witness: From a point in W gga? ( ‘amp’s north boundary, fifteen 
chains seventy-five links westerly of Peltier’s west line, where set 
post.from which a burr oak three wlio diameter bears north 59 
degrees west 5S links, and il ditto three inches diameter bears 
south 19 degrees west 100 links (reading from Brown's tield-notes) 

The Court: It don't purport LO be field-notes of the sixteenth 
section only ? 

Wirness: The surveyor goes around the fractional section. 

Mr. Gray: Those field-notes speak of sections J & 15, do thi y 
not? 

Witness: These field-notes describe the easterly, north, and west- 
ert) boundaries of fractional section 16. t c south boundary being 
Spanish grant, previously surveyed. 

The Court: The eastern boundary being what? 

WITNESS: The eastern) boundary being the hKountz tract. 

(.. Dy Mr. GRAY: It 1s separated from some other section, Is 1 
not? 

A. Yes,s 

(). What are the other sections named ‘ 
lo: separated from section LD. 

Q. I think the court asked you if that was not only a survey of 
the 16th section; what I wanted to get was that in surveying the 
sixteenth it names the next adjoining section, does it not ” 

A. It is the custom. 

(). A line Ng ge iting the 16th from the 15th ? 


}, 


eo mew 
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A. Yes, sl 
Q. rer on one side from the 9th section ? 
113 A. Yes, sir: all the field-notes are written that way. 


() . The fiel | notes of eve ry section woul nie ntion the oeXt 
adjoining section or line se pares iting it from the adjoining section ? 
= Yes, sl 
And on one side from the 9th section? 
A Yes, sir: all the field-notes are written that w; ay. 
. The fiel 1. notes of every section would mention the next ad- 
fT section or line SCpare iting it from the adjoining section y 
A. Yes: the field-notes state this is a division line which is estab- 
lished for the purpose of defining the lines of lots 9 & 16, or 15 and 
16. The judge’s question was this, whether this was a proper sur- 
vey of section 16? | Say these are only the field-notes of the north, 
ast, and west boundaries, and that surveyors were not in the lh: rr 
ot surveying boundaries of sections where they ure bounded | 
Spanish grants by previous surveys or claims. 
(). You have tr: aced those lines, have you? 
A. Yes, sir. 
. You know the lines? 


»» 
— 


IOHN BAKER ET AL. >I 


A know the lines: ¥eSs. <1r. 
Lie line s of that SCCLION lie it) reference to any Crrand 
Pra le lots . do any COVWLINOL field lots adppcar Ol} tlie township 


A. No: no net | lots appear on this cross-section 16. 
iv. But Madam Camp appears there, | 

\. Mudate4 Camp's survey 

QO. What does that indicate’ 

The southern boundary of section 16. 


as sir P 
). 
li4 A. a map indicates Widow Camp's to be the south 
houndary of fractional section 16 


(). Does that indicate Madam Camp’s out-boundary survey there 
at the time the section was surveyed ? 

A. Yes, sir. 

(). li there were other surveys that interfered with section 16 would 
they be mentioned by the surveyor? 

\. | can only say this—that the general instructions from. the 
Government instructing surveyors is that they shall represent on 


plat of surveys interfering claims, and so if the report Is made 
properly 1 peer 2 show Interfering claims. 
(). ‘The fact then there are no interfering claims north of Madam 
(‘amp’s indicates what ? 


\. That thre re was probab ly HO posse ssion or no claims at the time, 
no surveys for claims rather; thatis the more proper way of putting 


(). Lookatthis plat, Mr. Pitazman. Do you know the Martin Koontz 


A. Ido 
(). Where is it located ? 
\. North of section 16 and east of it. 
(>) On the ground in what relafion does it stand to fo the Grand 
Vrairi COMMON fields? 
\. It lies east of it. 
‘J \itogether east of 1t—south by Olive street ? 
\. Lies entirely east of it; north of Olive street it does not. 
(). Does any of it he on the Grand Prairie common fields? 


L15 A. Yes, sir; a great portion of it. 
(). Have you ever run the lines of that survey or any por- 


tion of it? 
,sir; L surveyed a great many of the lines. 
(). Ilave you ever found the lines of them within the Grand 


a 
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Do \ you know the Conway-New Madrid location ? 
Yes, si 
(). Tel i the court whether any portion of that lies in the Grand 
Prairie common fields ? 
A. Yes, it does. 
(). All of it? 
A. ‘The northern portion. 


Q 
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Q. Will you point out to the judge on that plat where the 16th 
section is? 

This is the description of three lines of section 16; it 
112. commences at this point. (Witness points to a point on the 
plat before him.) 

Q. Start where the field notes start, if you please. 

Witness: From a point in Widow Camp’s north boundary, fifteen 
chains seventy-five links westerly of Péltier’s west line, where set 
post.from which a burr oak three inches diameter bears north 39 
degrees west 58 links, and a ditto three inches diameter bears 
south 19 degrec ss west 100 links (re —s from Brown’s field-notes). 

The Court: It don’t purport to be ‘fiel l-notes of the sixteenth 
section only 2 

Witness: The surveyor goes around the fractional section. 

Mr. Gray: Those field-notes speak of sections 9 & 15, do they 
not? | 

Witness: These field-notes describe the easterly, north, and west- 
ern boundaries of fractional section 16, the south boundary being 
Spanish grant, previously surveyed. 

The Court: The eastern boundary being what? 

Witness: The eastern boundary being the Kountz tract. 

Q. By Mr. Gray: It is separated from some other section, is it 
not? 

A. Yes, sir. 

®. What are the other sections named? 

A. 15; separated from section 15. 


Q. I think the court asked you if that was not only a survey of 
the 16th section; what I wanted to get was that in surveying the 


sixteenth it names the next adjoining section, does it not ? 
A. It is the custom. 
Q. A line separating the 16th from the 15th ? 
A. Yes, sir. 
@. And on one side from the 9th section ? 
113 A. Yes, sir; all the field-notes are written that way. 
Q. The field notes of every section would mention the next 
adjoining section or line separating it from the adjoining section ? 
A. Yq, sir. 
®. And on one side from the 9th section? 
A. Yes, sir; all the field-notes are written that way. 
Q. The field-notes of every section. would mention the next ad- 
joining section or line separating it from the adjoining section ? 
A. Yes; the field-notes state this is a division line which is estab- 
lished for the purpose of defining the lines of lots 9 & 16, or 15 and 
16. The judge’s question was this, whether this was a proper sur- 


vey of section 16? I say these are only the field-notes of the north, 


east, and west boundaries, and that surveyors were not in the habit 
of surveying boundaries of sections where they are bounded by 
Spanish grants by previous surveys or cl: alms. 

Q. You have traced those lines, have you? 

A. Yes, sir. 

. You know the lines? 


a 
me 


a 


€ 
me 


JOHN BAKER ET AL. 5] 


A. I know the lines; yes, sir. 

(). How do the lines of that section lie in reference to any Grand 
Prairie lots; do any common field lots appear on the township 
plat? 

A. No; no field lots appear on this cross-section 16. 

(). But Madam Camp appears there? 

A. Madam Camp’s survey. 

(). What does that indicate? 

A. The southern boundary of section 16. 


Q. Sir? 
114 A. The map indicates Widow Camp's to be the south 


boundary of fractional section 16. 

(. Does that indicate Madam Camp’s out-boundary survey there 
at the time the section was surveyed ? 

A. Yes, sir. 

(). If there were other surveys that interfered with section 16 would 
they be mentioned by the surveyor? 

A. I can only say this—that the general instructions from the 
Government instructing surveyors is that they shall represent on 
the plat of surveys interfering claims, and so if the report is made 
properly it should show interfering claims. 

®. The fact then there are no interfering claims north of Madam 
Camp's indicates what? 

A. That there was probably no possession or no claims at the time, 
no surveys for claims rather; that is the more proper way of putting 
It. 

(). Look atthis plat, Mr. Pitzman. Do you knowthe Martin Koontz 
survey? 

A. I do. 

(). Where is it located ? 

A. North of section 16 and east of it. 

(). On the ground in what relation does it stand to to the Grand 
Prairie common fields? 

A. It hes east of it. 

(). Altogether east of it—south by Olive street? 

A. Lies entirely east of it; north of Olive street it does not. 
(). Does any of it lie on the Grand Prairie common fields? 
Llo A. Yes, sir; a great portion of it. 
Q. Have you ever run the lines of that survey or any por- 
tion of it? 

A. Yes, sir; I surveyed a great many of the lines. 

(Q. Have you ever found the lines of them within the Grand 
Prairie? 

A. Yes, sir. 

(). Do you know the Conway-New Madrid location ? 

A. Yes, sir. 

(). Tell the court whether any portion of that lies in the Grand 
Prairie common fields ? 

A. Yes, it does. 

(). All of it? 

A. The northern portion. 
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Q. Do you know the number of that survey ? 

A. Yes, sir; 2712, in the name of James Conway. 

Q. Do you know the Huno survey ? 

| ae do. 

Q. State whether any portion of that is within the Grand Prairie 
common fields. 

A. Small portion of it is. 

Q. What is the number? 

A. Survey 2500. 

Q. Do you know the Genereaux-New Madrid survey ? 

A. I do. 

Q. State whether any portion of that lies w ithin the Grand Prairie 
common fields ? 

A. Yes, sir; most of the Genereaux tract lies in the Grand Prairie 
common fields. 

@. What is the number of it? 

A. Survey 2692. 

Q. Do you know the O’Carroll ? 

A. James Y. O’Carroll. 

Q. State whether that is located within any common fields. 

A. No, sir; that is not within the Grand Prairie common 
fields. : 

116 Mr. GRAY: 

Q. I didn’t ask you within the Grand Prairie, but within any com- 
mon fields? 

A. Yes, sir; I think it does; I think it covers part of the Prairie 
de Noyers. 

@. Then the John Brooks—the Brooks-New Madrid location—do 
you know that? What is the number of the O’Carroll survey? 
2498. 

Q. Give the number of the Genereaux ? 

A. 2692 is the number of the Genereaux tract. . 

Q. Did you give the number of the Carroll ? 

A. Yes, sir. 

Q. Do you know the John Brooks New Madrid location to the 
north there? 

A. Adjoining what tract is that ? 

Q. Is any portion of that within the Grand Prairie fields? 

A. Where is that located ? 

Mr. Cotiins: North of the Grand Prairie common fields. 

Witness: I know it now; it is United States survey 2541. 

Mr. Gray: Does that lie 

Witness: Yes; that covers the northeast portion of the Grand 
Prairie common fields. 

Q. Part of that is within the Grand Prairie? 

A. Yes, sir. 

Q. Can you locate the claim of Joachim Roy, in the Cul-de-Sac? 

A. Yes, sir. 

Q. W hat New Madrid claim conflicts with it that was held to be 
superior to the claim of Roy? 
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A. The James Y. O’Carroll tract embraces the Joachim Roy tract— 
includes it; I knew it extended in the Cul-de-Sac; I didn’t know 
how many lots. 


117 Cross-examination by Mr. CoLiins, counsel for defendants: 


Q. Mr. Pitzman, I will ask you if this paper the plaintiffs have 
offered—Brown’s field-notes—is in itself a complete survey ? 

A. It is a complete survey of what it purports to be. 

Q. Mr. Pitzman, have you ever seen any record or paper from 
which you know what Surveyor Brown was doing when he ran the 
lines indicated in that certified copy? 

A. I don’t recollect that I have, sir, but I judge that this is simply 
that portion of a number of lines—of section lines—run by Brown, 
referring to section 16; it is simply a copy of one of his field-notes 
embra¢ing a survey of a good many section lines, township 45, 
range 7. : 

(). Have you ever seen the original notes of Jos. C. Brown? 

A. I have probably copied them about the year 1856, but I don’t 
recollect anything about them; I may have seen them at that time. 

Q. Mr. Pitzman, don’t you know what Mr. Joseph C. Brown was 
doing at the time he ran all these lines ? 

A. No, sir. | 

Q. What survey he was making ? 

A. No. 

Q. Don’t you know that from the record ? 

Mr. Grover: The record may be produced. 

‘Mr. Cotiins: This is only part of the record. 

Witness: I always had at my office a certified copy of the 

118 United States field-notes, but that does not state; that only 

shows the field-notes which are approved by the surveyor 

general; it does not say in what connection the surveys were made, 
except the Spanish grants. 

(). It appears in there in what connection it was made, does it 
not? 

A. No,sir; never did. 

(). Suppose that at the time that Mr. Brown was running these 
lines that he was making a survey of some other tract of land, 
wouldn’t that appear — some tract of land other than the 16th sec- 
tion ? 

A. If he had made the entire boundary of a Spanish grant sur- 
vey, if he goes out — locates a certain claim, if it is a rectangular 
tract he runs round the entire claim and comes back to the point of 
beginning, but in surveying a fractional section that is not done. 
In making a survey of a fractional section he never does run over 
the line of an adjoining claim or of a conflicting claim except so far 
as is necessary to locate corners, and showing the interference, the 
extent of the interference of a Spanish grant with a regular section. 

(). They always do show the interference of a Spanish grant with 
a regular section, do they not? 

A. Certainly they do, each one; the intersection of the boun- 
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dary, for instance; he runs there and runs to the western 
119 ~boundary of section 16. He runs south 79 chains, or what- 

ever the distance nay be, to the intersection of the north 
boundary of the Yosti claim, 7 chains west of Chouteau mill traet. 
That is all as far as that goes, and on the north, going part over, in 
locating section lines. 

Q. If he had been surveying a section under the directions for 
United States surveys would he not have crossed that line in the 
Spanish grant and continued south with the adjoining line of the 
section ? 


A. No. 

@. He would not ? 

A. No. 

Q. That is provided the line he came across was in a Spanish sur- 
vey? : 


A. If an approved survey. 

(). Spanish or United States? 

A. All surveys which are approved are United States surveys, 
made for the purpose of confirming Spanish grants, 

(). Mr. Pitzman, do you know of any record of a SUPVeYy of the 
sixteenth section in existence ? 


Counsel for the plaintiff objected. 
Witness: Certainly there is a survey of section 16. 


Q. What is that survey ? 

A. Certified copy filed in the recorder’s office. 

Q. Is it a copy? 

A. I could not say without comparison. 

Q. Can it be a perfect copy of it when this survey does not close ? 

A. Yes, sir. 

(). It can be? 

A. Yes, sir; the usual way; it is never done otherwise. 

Q. Do these field-notes close this survey ? 
120 A. Yes, sir: that established the regular boundary ot see- 
tion 16, the other being previously surveyed. 

Q. From a point in Widow Camp’s north boundary 15 chains 75 
hundredths westerly of Peltier’s west line, where is a post set from 
which a burr oak 3 inches in diameter bears north 39 degrees 
west 58 links, and so forth, is identical with the last call in those 
field-notes here. 

(No answer.) 

Q. Answer the question. 

A. What is it? 

Q. I want to ask you if this starting point here is identical with 
the closing point ? 

A. No; it is not. 

Q. Do you ever make asurvey that closes in which your starting 
and ending points are not identical, or just as nearly as you can 
make it? 

A. Yes; if I come toa line which is previously established and 
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previously measured, | simply report the other boundary has been 
previously established and located. 

(). Does this report say that any other boundary hag been previ- 
ously established ? 

A. Certainly ; Widow Camp’s survey and other United States 
surveys mentioned had been approved prior to that date. 

(). Does this say so? 

A. Certainly. In order to judge these field-notes you must go 
back to the instructions under which the deputy surveyor was ope- 
rating. It has been the custom, as far as I can recollect, for fifty or 
sixty years. 

Q. I will ask you this question: You have stated that 

121 United States surveyors running section lines never cross 

the line ofa previously made and approved survey ; is that 
correct ? . 

A. Unless under special instructions. 

Q. You think this survey didn’t close by the field-notes, for what 
reason ? 

A. Isay this: That the surveyor employed to run the fractional 
section line reeeived for his instructions from the surveyor general’s 
office a copy of the field-notes showing the extent and location of 
previous SUPVeCYs, and that he has then to establish the regular SCC- 
tion lines—that is, those lines which run due north or due west—and 
to note the connection with a United States survey previously made ; 
that he never runs over any of the lines of a Spanish survey previ- 
ously made. 

(). Did or did not Mr. Brown, in making this survey, run over 
any line of any previously approved survey ? I will ask you to look 
at the west line of section 16, where it is continued.down the north 
line of Amalie Yosti, and down Amalie Yosti’s line goes to the 
Chonteau mill tract; he runs to here (pointing on plat). 

A. Yes, sir; he has measured the distance, the southeast line of 
section 16; he goes to this corner (pointing on plat) and establishes’ 
a line there (indicating); at 9.53 he has established quarter-section 
corner that had never been established: he had to establish that: 
then he ran 49.50, established that corner; he says he set a post; 

how could he set a post unless he ran over? 
122 (). Answer the question. After he got to the northeast 
corner, does he run to the northwest corner? 

A. Yes, sir. 

(). He then runs to the south corner? 

A. Yes. 

(). Why did he not stop at the north line of the Camp tract? 
lirst, | will ask you did he stop at the north line of the Camp tract? 

A. No; not by this survey. 

(). How far along Widow Camp’s west line did he run? 

A. He ran along the entire western boundary of the Widow Camp 
tract. 

). To what point? 
A. The north line of, the Yosti tract. 
d 
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A. He stopped there: that gave the bearing—the northeast bear- 
ing. 

(). Can you explain why he didn’t stop at the north line of the 
Camp tract when he came to it? 

A. Probably because he didn’t find it, because there was no corner 
there. A surveyor has to commence at a known point and stop at 
a known point. | 

Q. He started at the north line—— 

A. That isa point known by former surveyors. He goes down 
southward. He probably didn’t find the Widow Camp survey. 
Judging by the field-notes, I think there must have been some ques- 
tion at the time about the approval of the Widow Camp survey. 

Q. Why do you say that? 

A. Because he runs south and establishes inside tne Widow Camp 
survey a quarter-section corner. . 

sy Mr. GLover: 
Q. Can you state whether the Widow Camp survey was not made 
in 1820? 
123 A. I do not know; I do not know the date of the Widow 
Camp survey. 

Mr. Coizins: It was evidently made when this survey was made, 
wasn’t it? 

A. Judging from the field-notes, there was a question—— 

Mr. Cotuins: Testify to what you know. 

Witness: I can only judge 

Mr. Cottins: You are not to judge. 

Witness: If a surveyor cannot find a corner he don’t know where 
it is; he has to continue the survey until he has connected with an 
established line. 

Q. If he started from the north line of Widow Caimp tract, he 
must have known that line was established, must he not? 

A. Yes; he must have known there was a survey or claim. 

€. Couldn’t there be a survey without a claim ? 

A. The beginning of the field-notes rather indicates there was a 
survey of the Widow Camp tract made at that time. 

Q. How can you reconcile the statement that a United States sur- 
veyor running section lines always stops when he comes to a line of 
an approved survey with the fact that Mr. Joseph C. Brown did not 
stop when he came to the Camp line? 

A. As I stated before, the field-notes indicate that either the Camp 
tract was only a claim at the time, and survey not approved, or it 
was considered invalid, for he established on the west line of section 

16 a quarter-section corner within the Widow Camp survey. 
124 Q. I would like to ask you about how far from the point of 
beginning in Brown’s field-notes his last call is? 

A. About a mile, a little over a mile. 

Q. You testified in chief surveyors do not follow the lines of 
Spanish surveys. I will ask you if you didn’t mean they do not fol- 
low the lines of surveys of Spanish claims? 

A. Yes, sir. 
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(). United States surveys of Spanish claims? 

A. Made for confirmation by the United States—surveys made by 
authority of the United States Government. 

Q. I knew you meant that. You said “Spanish surveys.” Mr. 
Pitzman, I will show you this map, which purports to be-a certified 
copy of a plat on file in the register of lands’ office; the certificate is 
dated the 9th of May, 1880, and isa map of the southern part of 
the Grand Prairie common fields of St. Louis. I will ask you 
whether that plat correctly represents the survey of the Grand Prairie 
cmomon field lots made by Cozzens, as approved in 1855? 

A. I could not tell. I don’t know; I have never seen the certi- 
fied Copy before. 

(. Do you know the Mosberger plat t 
A, Yes, sir. 

(). I put in the witness’ hands a plat called the Mosberger plat; 

[ will ask you, Mr. Pitzman, if that correctly represents the survey 

of the Grand Prairie common field lots as made by Mr. Cozzens and 

approved in 1850? 

A. So far as it refers to the surveys 3340, 1814, 1816, 1665; I 

have not compared it with Mr. Cozzens’ return. 

125 (). | will get you to compare them. Here is a copy of the 
Pierre Lacroix survey, No. 1815. (Paper shown to witness.) 

[ will now show vou the survey in the name of Vineent Bouis, 

Pierre Chouteau, 1815. 

A. If this is a copy of Cozzens’ field-notes the plat is correct. 

@. How about Bazette, 3340? 

A. That is the same continuous line. (Page 122 of book shown.) 

Q. I willask you if the Mosberger plat correctly represents sur- 
veys of the Grand Prairie common fields as made by Cozzens, ap- 
proved In 1855” 

Plaintiff objects. Objection overruled. 


A. Yes, sir; this mapagrees with the copy of those field-notes just 
shown me. 

Q. I now ask you if the plat I furnished you is not the same as 
the Mosberger, so far as it represents the territory. 


Counsel for plaintiff objects. 


A. Yes; that appears to be the same. 

(). Now, Mr. Pitzman, assuming that the east line of the Grand 
Prairie ran continuously in the front of the survey as made by Coz- 
zens, starting from the northermost survey he made, down to Bazette, 
all he did make coming to Bazette, and that that line continued in 
a straight line over to the northeast corner of the survey No. 1850, 
inthe name of Pierre Lacroix’s legal representative, and, I say, as- 
suming that is the eastern line of the Grand Prairie common fields, 

would or would not the land in controversy be within 

126 & 127 the limits of the Grand Prairie common fields? I don’t 

mean to ask you whether it is within the limits of those 

fields as surveyed. Assuming this land I described is the eastern 

front of the line of the Grand Prairie common fields, would the land 
S—964 
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In controversy be within the limits of the Grand Prairie common. 
fields 4 

A. I cannot answer the question, not having heard the petition 
read, nor do I know precisely. 

Mr. Cotirys: You surveyed this land—— 

Counsel for plaintiff objected on the ground that the plat has been 
putin evidence. Counsel for plaintiff admitted that the land in dis- 


| 


pute is between the north and south lines and east and west exterior 


5 


lines Ol the Grand Prairie. and counsel ndaded : “We have never 


4 
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denied, hor nobody ever dreamed of denying, je 

Mr. Cotutins: We will just take that admission; that is all we 
want. 

Q. Mr. Pitzman, I believe you said that the Genereaux tract was 
entirely within the limits of the Grand Prairie common fields? 

A. No; the oreacver portion of it. 

Q. Part of it—west of Taylor avenue? 

A. Yes, sir. 

Q. There is no portion of any of these New Madrid claims you have 
been asked about In your direct examination that Is entirely within 
the limits of Grand Prairie common fields, is there—within the sur- 
veyed lots of the Grand Prairie common fields? 

A. No; I don't think there is. 

Q. The sixteenth section itself is not entirely within? 
A. No. 
128 26th. It was admitted by plaintiff and defendants that all 
of the land claimed by plaintiff in this action les within the 
exterior limits of the Grand Prairie common fields of St. Louis. 
27th. Certified copies of two letters from the Commissioner of the 
General Land Office to the surveyor general, dated, respectively, 
15th January, 1839, and 18th February, 1859, as follows, to wit: 


First Letter. Commissioner Gen'l Land Office to Surve yor General. 


: : GENERAL LAND Orrice, January 15th, 1859. 
Sir: I have received your report of the 19th September last, with 
the accompanying papers, in relation to the claim of the school com- 
missioner LO certain land under the act of 13th June, 1812 ee Ls. }?. 
620), and 26th May, 1524 (L. L., p. 854), in the city of St. Louis, for 
the support of schools. The application in behalf of the school com- 
missioners is that | will “instruct the surveyor general of Missouri 
to designate and set apart for the support of schools in the town of 
St. Louis all the vacant ground lying between the front line of the 
common field of the town of St. Louis and the claims of Chouteau, 
Eglize, Yosti, Soulard, Clamorgan, and Third street; also any vacant 
land lying between the survey of Clamorgan and Cherry 
129 street south, extending from Third street to the river, if it 
shall appear by the records of his office and the records of the 
office of the recorder of land titles that said grounds were vacant on 
the 13th day of June, 1512, provided the said grounds thus assigned 
do not exceed one-twentieth of the whole land included in the gen- 
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eral survey of the town.” This ground is represented in green and 
yellow on the diagram B accompanying your letter of the 22nd De- 
cember, 1837, to the president and directors of the board of school 
commissioners for the city of St. Louts, and also on the diagrams D 
& I*, transmitted with your report of the 19th September last. 

It appears there was a military occupancy of the former govern- 
ment on a part of this ground (represented by a yellow shade on 
diagram Bb), and thatthe tract claimed by the commissioners is cov- 
ered by the New Madrid location (cert. 184) in the name of Henry 
Peyroux, under Francis Hamelin. The portion of the land in ques- 
tion on which there was a military occupancy is not reserved for 
military purposes, as appears by the communications from the War 
Department, copies of which were transmitted to vou on the 18th of 
July last. 

On a careful examination of the case, lam of opinion that the 

act of 15th June, 1812, has reference to the corporate limits 
150 of St. Louis as they existed at the date of that act, the same 

having been established by the decree of the court of common 
pleas in the district of St. Louis in 1809, and which are represented 
on your diagram “D” by the lines a/ /m mu, and thence up the 
river to A. The tract in question, in the opinion of this offiee, not 
being land “thesale of which was authorized by law, Peyroux’s claim 
to it must be regard as invalid under the 2d seetion of the said act 
of 26th May, 1824, making it the duty of the surveyor general with- 
In whose district such lots lie to proceed under the instructions of 
the Commissioner of the General Land Office to survey, designate, 
and set apart to the towns and villeges mentioned in the act” so 
many of the said vacant town or village lots, out-lots, and common 
field lots for the support of schools in the said towns and villages, re- 
spectively, as the President of the United States shall not before that 
time have reserved for military purposes, “ not exceeding, however, 
one-twentieth part of the whole land ieluded in the reneral survey 
of such town or village,” XC. 

You are instructed to survey, designate, and set apart for the Ssup- 

port of schools in St. Louis the portion of land now applied 
1S] for, and return to this office an approved diagram of the same. 

You will please keep a register of the areas of the different 
tracts that may be set apart under instructions from time to time 
for the support of schools under the aforesaid acts, so as to prevent 
the possibility of exceeding the quantity appropriated by law for that 
Purpose, 

Very respectfully your ob’d’t serv'’t, 

JAS. WHITCOMB, Commissioner. 

Daniel Dunklin, Esq., Surveyor General, St. Louis, Mo. 


STATE OF MISSOURI, 
| Orrick OF RreGisTeR oF LANDs. 

I, Robert MeCullough, register of lands for the State of Missour, 
certify the foregoing to be a correct COPY of letter from Jas. Whit- 
comb, Commissioner General Land Office, dated Jan’y 15th, 1859, to 
Daniel Dunklin, Esq., surveyor general St. Louis, Missouri, as the 
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same appears on file in book “K” of letters Commissioner General 
Land Office, at pages 1, 2, and 3, now on file in this office. 
In testimony whereof I have hereunto set my hand and affixed the 
seal of said office, at the city of Jefferson, this 18th day of May, 1882. 
[Seal of Register of Lands, Missouri. ] 
ROBT McCULLOUGH, 
Regist y of Lands. 


2d Lett L 


GENERAL LAND Orrice, February 18th, 1839. 


132 Sir: I have received your letter of the 31st ult. referring 

to the subject of mine of the 15th of the same month. I find 
that the municipal limits of St. Louis in 1812, according to the order 
of the court of common pleas in 1509, are represented on your dia- 
gram D by the lines “ab ed de (instead of the lines al lin mn), and 
thence up the river to A.” 

My opinion isin accordance with yours, that theonly question at Issue 
was “what was the limits intended by the law of 1812,” and I stated 
in my communication to vou of the loth ulto. that, “on a careful 
examination of the case, | am of opinion that the act of 15th June, 
1812, has reference to the corporate limits of St. Louis as thev ex- 
isted at the date of that act, the same having been established by 
the decree of the court of common pleas of the district of St. Louis 
in 1809, and referred to them as being represented on your diagram 
D by the lines al /m mn, when the reference should have been to the 
lines ‘ab be de’ on that diagram, and thence up the river to A.” 

I had considered all the statements in your report, but confined 
the instructions in my letter to you of the 15th ulto. to the land re- 
ferred to in the special application in behalf of the school commis- 
sioners. 

Considering, then, that the act of 13th June, 1812, has reference 

to St. Louis as it stood Incorporated at the peussaye of that 

1335 ~— act, |. am of opinion that St. Louis is entitled, for the support 
— of schools, to any land (vacant at that time) within the cor- 
porate limits, and which may not fall with- any of the exceptions 
of the saids acts of 15th June, 1812, and 26th May, 1824, and pro- 
vided the aggregate does not exceed one-twentieth part of all the 
vacant land within those limits. As it may be proper to extend 
the instructions communicated in my letter to you of the 15th ulto. 
to other land in St. Louis than that specially applied for, you are 
required to consider this as your instructions to “survey, desig- 
nate, and set apart,’ for the support of schools in St. Louis,-the 
vacant land above referred to, subject to the aforesaid exceptions and 
provisions giving to the school commissioners the right of selecting 
what land shall be reserved for schools, provided more vacant land 
than one-twentieth part of the area of the town shall be found ap- 
plicable to such purposes. You will please return to this office ap- 
proved diagrams of such tracts as may be surveyed, designated, and 
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set apart for the said purpose, and keep such a register of the area 
us is required in the last paragraph of my letter before mentioned. 
Very respectfully, your ob’d’t serv'’t, 
JAS. WHITCOMB, 


Commissioner. 
Daniel Dunklin, Esq., surveyor general, St. Louis, Missouri. 


134 N. B.—This letter must not be construed to authorize the 

selection or appropriation for the use of schools of any tract 
or tracts reserved either tor the United States magazines, arsenal, or 
for other military purposes. 


JAS. WHITCOMB. 


STATE OF MIssourt, 
Orevice OF REGISTER OF LANDs. 


I, Robert McCulloch, register of lands for the State of Missouri 
certify the foregoing to be a correct copy of letter from Jas. Whit- 
comb, Commissioner General Land Office, dated February 18th, 1839, 
to Daniel Dunklin, Esq., surveyor general, St. Louis, Missouri; as 
the same tppears on file in book “ kK.” of letters Commissioner Gen- 
eral Land Office, at pages 27, 25, 20, now on file in this office. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of this office, at the city of Jefferson, this LSth day of May, 1882. 


.— 


eal of Register of Land, Missouri. ] 
PETER McCULLOUGH, 
Register of Lands. 


To the introduction of which in evidence defendants duly objected 
its Incompetent, irrelevant, and immeterial, but the court overruled 
said objections and permitted same to be read in evidence; to which 
ruling of the court defendants duly excepted at the time. 


135 Testimony of A. Hamilton. 


28th. ALexanper HAMILTON, sworn as a witness for the plaintiff, 
testified as follows: 


[ was judge of the circuit court of St. Louis county on the trial of 
the case of Schools vs. Kissell. On the trial “ Map X.” was put in 
evidence by the schools. 


29th. Plaintiff here read in evidence the following aets of Con- 
cress, to wit: 

135th June, 1812, from 1 Pub. Lands, p. 16 and following. 

26th May, 1824, from 1 Pub. Lands, p. 397 and following. 

27th January, 1831, from 1 Pub. Lands, p. 478 and following. 

9h July, 1832, from 1 Pub. Lands, p. 505 and following. 

ith July, 1836, from 1 Pub. Lands, ‘p. 557 and following. 

15th June, 1864, from 13 U.S. Statutes at Large, p. 152 and fol- 
lowing. 

30th June, 1864, from 13 U.S. Statutes at Large, p. 581 and fol- 
lowing. 


we 
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21st March, 1866, from 14 U.S. Statutes at Large, p. 12 and fol- 


lowing. 
The plaintiff here rested his case. 


The defendants thereupon prayed the court to give the following 
instruction, to wit: 


Defendants’ Instruction for Nonsuit Refused. 


Which instruction the court refused ; to which ruling of the court 
in refusing said instruction the defendants then and there duly ex- 
cepted at the time. 
156 The defendants thereupon, to sustain the issues on their 
part, oflered and read to the court in evidence as follows: 


30th. The testimony of Charles Sanguinette, taken on 7th May, 
1S70, read on a former trial of this cause, as follows, to wit: 


Testimony of Charles Sanguinette. 


Iam past 87 years of age; was born in St. Louis; lived here ever 
since my birth, saved when [I voyaged around. I know the Grand 
Prairie common fields of St. Louis; they were cultivated by different 
persons who lived in St. Louis. I observed the cultivation of them 
in Spanish times. In Spanish times there was cultivation from the 
Motard tract, in the Cul-de-Sac, up to Corneau’s Spring, and from 
Corneau Spring up to the St. Charles road, and above the St. Charles 
road to the extent of 7 or 8 concessions. I do not know where the 
present Olive-street road is. The cultivation was to the extent of 10 
or 12 concessions above Motard—was all in cultivation up to Be- 
quette’s from Mater—but I can’t remember the names of the culti- 
vators. These cultivators all adjoined each other. As to their size, 
I never saw them measured, but the inhabitants had from 1 to L} to 

2 arpen-s in width by 40 arpen-s in depth. The front line of 
these lots was straight & uniform. I don’t remember to have 
‘ gone on the ground to observe where the line was in 20 years. 
When I first observed these fields I was 12 years of age, and they 
were in cultivation then, and this was perhaps 20 years before the 
change of government. I recollect John Baptiste Provenchere, who 
married the Widow Bizet. I can’t say that Provenchere cultivated 
any land there. I can’t recollect the names of any of the parties who 


ee 


De heed 
of 


_ cultivated there, but might if their names were called. I don’t re- 


member Corneau, Le Berge, or Bouis. | remember Marie; have 
seen him at work ‘there. 

The land about Corneau Springs was cultivated ideas 1803, but 
I cannot recollect the names of the cultivators. Iam certain that 
all the lots } mile north of Motard was cultivated in Spanish times. 


The witness, on cross-examination, testified as follows: 

As to my voyaging: At 15 years of age I took a voyage to New 
Orleans, and then came back, and then went back to New Orleans 
and staid there two years; then came back and made a trip to 
Mackinaw and returned, and then, in 1807, | went to the Rocky 
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Mountains. I was absent there 5 years. At the change of govern- 

ment | was about 20 years of age. 

138 The common field fence fell down about the time of the 
* change of government, either before or after; don’t know 
exactly. The common fe ld fe nee fell down about the time of the change 
of qovernine nf. eithr i he fore or cfle ; don't know exactly. There Was ho 
cultivation after the fence fell down. They abandoned the cultiva- 
tion, but did not abandon the land and the claim to it. This fence 
was made before I was born; it was there as far back as I can recol- 
lect.: There never was a fence around the Grand Prairie. The 
people needed no fence out there, as the cattle was kept in the com- 
mons. The fenee around the St Louis commons ran around to 
Motars and down towards Vide Poche. The fence fell down per- 
haps after the change of government; can’t say for certain. In 
1802:I was in New Orleans when the French frigate arrived there to 
take possession of Upper Louisiana. | 


On re-examination witness said : 
On my first voyage to New Orleans I was absent 4 or 5 months. 
| was a merchant in St. Louis. 


31. The testimony of Robert Forsythe, taken on 7th May, 1870, 
on a former trial of this case, as follows, to wit: 


Testimony of Rob’t Forsythe. 

I was born in Peoria, I]linois; have lived in St. Louis since 
159 =©1812. I know the the farm formerly oecupied by Peter Lin- 
dell. I know of Lindell’s possession; think he took posses- 
sion in 1826, probably 1827. Mr. Lindell did not enclose it at all, 
but occupied and enclosed different pieces every year. In 1837 he 
fenced in the Bouis as far back as the Hortis tract. He had a large 
place enclosed in 1833. He enclosed portions of Bacanne, souls, & 
Provenchere tracts prior to 1857. The first fence enclosed the marsh 
next to the spring, south of it, and then opened east, and Bouis was 
living on his tract. I went to Mexico in 1530 and came back in 
18382. When I came back I don’t think Mr. Lindell had anything 
enclosed north of Bacanne. From 1835 down to this time Mr. Lin- 
dell and his heirs had possession by enclosure from centre of Laroche 
tract down to Deschamps, Mullanphy’s enclosure. Mr. Lindell first 
enclosed the marsh around Corneau’s spring, about 30 acres, in 1827 
or 1828, and has held possession ever since. I knew Paul and An-. 
toine Bizette, children of Madame Bizette, who was the widow of J. 
B. Provenchere. The Provenchere children claimed lots in the 
Grand Prairie, south of the Olive-street road, through Bizet 
140) and Madam Bouis & Provenchere. Paul Bizet never married. 
Antoine married Cecile Camp, and Provenchere and his wife, 

Madam Bizet, had 2 children. 


Witness, on cross-examination, testified as follows: 


I was five years old when I came to St. Louis in 1812. I can’t 
tell how much of the 16th section Mr. Lindell had in possession. 
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On re-examination witness said: 


I know the Corneau Spring and Marsh. Before Lindell took pos- 
session in 1826 or ’27 there was an enclosure around the spring; the 
fence was 40 yards north of the Corneau Spring, along which, on 
the outside, was a road, and the fence there ran east of the spring a 
good ways, say 6 or 7 arpen-s, and ran about one acre west «& south 
6 or 7 arpen-s. There was an angle on the fence on the side of 
the hill north of the spring. There was no change of this fence 
made before I went to Mexico. There was no change in the fence 
down to 1832. : 

32. The testimony of John Baptiste Hortiz, taken on the 20th of 


) ads 


December, 1874, as follows, to wit: 


Testimony of J. Hortiz. 


JoHN Baptiste Hortiz,of lawful age, being produced, sworn, and 
examined on the part of the defendants, deposeth and saith: 


Jolin Baptiste ‘Hortiz is my name. I[ was born in 1791, 

141 11th day of March. I live in the city and county of St. Louis. 

I have always lived here ever since I was born, except a 

month and a few days. I was born in St. Genevieve. ‘The house of 

my parents was here in St. Louis. I was born while my mother 
was down at St. Genevieve on a visit 

Q. Did you know the Grand Prairie common fields ? 

A. Yes, sir. 

Q. Did you know a family of Bequetts ? ) 

A. Yes, sir; they are the nearest relatives | have; my mother Was 
a Bequett; my grandmother was a Bequett; my grandfather was 
named John Baptiste Bequett; he was the father of my mother; my 
mother’s name was Margarite Bequett; my uncle’s name was Fran- 
cols Bequett; the other uncle was Gabrielle Bequett, brother of Fran- 
cols. 

Q. Did you know the name of your grandfather’s father ? 

A. I can’t tell you for certain whether it was John Baptiste Be- 
quett, Francois, or Gabrielle Bequett; I rather think it was Gabrielle 
Bequett. My grandfather Bequett had a brother named Pierre Be- 
quett; he died at my father’s house in 1809—rather in my mother’s 
house, for my father was dead. 

Q. Did your grandfather claim any land? 

(Objected to by counsel for plaintiffs as leading and as asking for 
an opinion.) 

142 A. Yes, sir; he did. 
Q. Where was the land he claimed ? 

A. It was in various places; some in one place, some in another. 
I couldn’t tell you all the land he owned, for he had a good deal of 
it. 

Q. Will you please name some of the places where he claimed 
land ? 
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A. He claimed some in the village of St. Louis. He owned land 
in the village, on the corner of Myrtle and Main streets. 

(). Where else? 

[A.] He had some in the commen fields. Every citizen at that 
time owned one to three by forty arpen-s deep in the common fields. 

(. In what common fields? 

A. In the common fields of the village of St. Louis. They were 
all farmers at that time—lived in the village and cultivated lots in 
the common fields. 

(. Where are these common fields you have just spoken of? 

A. Common fields starting from 4th street here, east, counting the 
common for fire-wood and all these things, extending west to King’s 
highway. 

(). Did yeu use the word Grand Prairie awhile ago ? 

(Objected to as leading.) 


A. I told you that you were mistaken in the two between the Cul- 
de-Sae and Grand Prairie. 

(). Where else did your grandfather claim land ? 

A. He claimed land from Fourth street, where the court-house is, 

where Market street is, clear back to Camp spring. 
145 (Q.. Where else ? 

A. Then he had another tract of [land]—that by the big 
mound, where Biddle used to live—the first little mound on Broad- 
way from 4th street back to the same distance. 

(). Where else ? 

A. Near the fair grounds—southwest of the fair grounds—near 
where Pierre Chouteau owned land. 

Q. Where else ? 

A. There is another place, near the Chouteau’s pond, where the 
Chouteau mill used to be, that used to belong to my grandfather. 

Q. Where else ? 

A. He had land in the Prairie des Noyer, below the Cul-de-Sac 
prairie. 

(). Where else? 

A. Then he had some in Cul-de-Sac, right west from here. The 
land he owned near Chouteau was in the Grand: Prairie, near the 
fair grounds. 

Q. Do you know where Franklin avenue is? 

A. Yes, sir. The land, I tell you, was in the Little Prairie of the 
Cul-de-Sac; was between Franklin avenue and Morgan street, ex- 
tending west 40 arpents, and was owned by Judge Reber, of the eom- 
mon pleas court. 

Q. What was the shape of the forty arpents you have just men- 
tioned ? : 

A. It was one arpent broad and forty arpents deep; 20 arpents 
belonged to my mother and 20 arpents to my aunt, Louise Barada, 
own sister to m7 mother. 

Q. What was the place called where the last-named tract lay? 
144 A. It was called the “ Francois Bequette tract,” and it was 

in the cultivated common fields; it didn’t extend out, only 
9—064 
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the first forty arpents extended to Camp spring; the 2d extended 
further out. The forty arpents started two arpents east of Grand 
avenue and extended west 40 arpents. ' 
Q. Did you know who cultivated this last-named 40-arpent tract : 
in the lifetime of your grandfather ? 


(Objected to as leading.) 

A. His son, Francois Bequette; was cultivated prior to and till 
1803, before the change and after the change of government. 

Q. Was there any other cultivation of other lands lying northerly 
or southerly of this last-named tract by other persons ? 


(Objected to as leading.) 

A. Yes, sir; I remember some few of them myself. 

(). How far southwardly towards the Chouteau Mill creek was 
land cultivated ? : 

eat to by plaintiff's counsel as ieading.) 


It was cultivated as far as the little Cul-de-Sae Prairie. as far . 


as “4 Rock Spring which formed the Chouteau Pond. 
Q. When was—what was the date of the cultivation you speak of 
in your last answer ” 
A. What that is—the cultivation I speak of—understand me, I re- 
member, it was two years before and till 1808 
145 Q. Did you know any springs on the land which was culti- 
vated as mentioned in your last answer ? 


(Qbjected to by plaintiff's counsel as leading.) 


A. Well, sir, I could not perhaps tell you how — the name of the 
proprietor of the ground, but there ain’t a spring out there but— 
valled after the name of the owners of the ground. 

Q. Can you mention the names of any of those springs ? 

A. ne I can recollect. There was Corneau Spring; there 
was another by the name of Rock Spring, which is the head of 
Chouteau Pond; another one by the name of Boileau Spring and 
Cardinal Spring and Hammond Spring and Vincent Bouis Spring, 
joining old Lindell’s place. 

Q. Was the Corneau Spring you have referred to one single spring 
or more than one? 

A. There was a little pond close by to it; they might have called he 
ita spring. I don't know; but there was only one spring. The 
springs stood angle to each other, Corneau Spring being one of them. 


Q. Do you know the first or ( ‘hristian name of the Corneau whom , 
you have mentioned above? 
A. No; I don’t know any name but Mr. Corneau; he used to 
[come] in our house every day and talk about his spring. 
Q. Why was the spring called Corneau Spring ? 
146 A. Because he was the owner of it; as I told you the springs 
were called by the name of the person owning the land. _ 
Q. Where did the people live who made the cultivation of the _ 
land you have spoken of ? 
4 
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[A.] They lived in the village—in the town now called St. Louis: 
the ‘Vv all lived in LOWN, for the Indians were so bad they would attack 
them every week or so while plowing ground. | 

(). Where did this Mr. Corneau live? 

A. He lived in the village of St. Louis. 

. W hy do you say the land where the Corneau Spring was was 
Corneau’s land ? 

A. Because he stated it more than — hundred iia at our bouse 
that he was the owner of the land, and used to boast how the people 
would come to his spring; he never stated it to me, but in my 
presence, 

Q. What was the shape of the cultivation you have spoken of 
above ? 

A. It went exactly east anl west, the 40 arpents did, and inside 
of that the 40 arpents laid. 

(). Were these cultivations separated from eaeh other, or did they 


join each other ? 


They were separated by a furrow ran between them by a 
plow; there was no division fence between them in the common 
fields. 

Q. Was the tract of land on which the Corneau Spring 
147  ~=was situated cultivated or uncultivated ? 
A. It was all cultivated; they cultivated it; it was culti- 
ited when the spring was; perhaps not more than one arpent 
square, 

(). Did you know John Baptiste Provenchere or Guilliaume 
bizette 

A. Yes; I knew them both. 

Q. Was there any relation or connection between them ? | 

They were half brothers; the woman married Provenchere 
first and Lizette afterwards. 

Q. What was the date of the marriage of Guilliaume Bizette and 
the widow of said Provenchere ? 

A. I don’t know when they were married; it was before I was 
born. 

(). Do you know if Guilliaume Bizet cultivated any land in that 
vicinity ? 

A. He must have cultivated lands then, when he was killed by 
the Indians when he was plowing In the common fields on his own 
ground. Just about that time Gabrielle Bequett, my uncle, was 
taken prisoner in the same fields by the Indians. 

(). How far was the tract of land on which Bizet was killed from 
the Corneau cultivation ? 
A. Lean’t tell; I never measured that. 
148 Q. What did you say was the length of these tracts of land 
from east to west—that is, how mz iny arpents ? 


A. Each one was 40 arpents. 


Cross-examination by counsel for plaintiff: 


Q. When did your grandfather die? 
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A. He died a couple of years before 1800. I was about 7 years 
old then. | 

Q. Were the Indians very bad from 1790 to 1803? 

A. Yes; they were very bad till 1811. I had toserve myself then, 
and was sorry for it, because I had to go 63 years without any pen- 
sion. 

Q. What makes you say that the Indians were very bad from 1790 
to 1811? 

A. Because they used to come here and assassinate people—kill, 
shoot,and murder people—at Chouteau Pond; cut their clothes and 
steal their clothes. 

Q. This was a rare thing, was it not? 

A. It happened there very often. Indians were frequently killed 
in the city. 

Q. Was it nota very rare thing that people were killed in the 
common fields during that time by Indians ? 

A. Of course; the people were always on their guard. 

Q. How did you employ your time from your birth till 1803? 
149 A. I studied; went to school from time I was 5 years old 
till he was 13 years old, 1804. 

@. Where did you go to school? 

A. I went to French schools; there was no English school at that 
time—to an old man, John Baptiste Trudeau. 

(. Where was the school-house? 

A. The school-house was on Main street, the corner of Chestnut, 
right opposite Grandmother Choteau’s house. 

Q. Did you go to France to school? 

A. No, sir; I did not. I never left here to go any further than 
New Orleans, up the Ohio, and up the Missouri as far as Omaha, for 
my business always kept me here. 

Q. Did you not state in your testimony in the cause of Cutter vs. 
Waddingham that you were educated in Paris? 

A. No, sir: I never stated that to anybody. I stated that my 
father sent for a teacher from Paris to teach me in the music and 
dancing line. 

Q. How were you employed from 1803 to 1813? 

A. I went to learn a trade—the cabinet business, turning and 
carving. I went from that time three years to learn the business; 
then, in 1811, after I was free, | was called to go out on a military 

expedition with Jobn & Robert Lucas, and served two months. 
150 After I came back I carried on my business on my own ac- 
count. 

Q. After 1813 how were you employed ? 

A. I was working at the cabinet business and making music here 
in St. Louis for parties and balls. 

Q. Did you ever see your great-grandfather ? 

A. No, sir. | 

Q. Did you ever see your grandfather ? 

A. Yes, sir; I saw John Baptiste Bequett, my grandfather; my 
grandfather died when I was 7 years old; I was taken every day to 
see my grandfather when I was 5 years old. 
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Q. Do you remember any conversation you bad with your grand- 
father? 

A. I remember what he.told me about playing the fiddle, that I 
had better have a fiddle and play on it, and he learned me how to 
crow like a cock. 

Q. Your grandfather died when you were 7 years old? 

A. Yes, sir; when he died my father moved to his old house. 

Q. Did your grandfather die suddenly or did he have a long, 
lingering last sickness? 

A. I don’t remember; I heard of his death before I heard of his 
sickness; he couldn’t have been sick long. 

How long before your grandfather’s death did you see him ? 

A. | met him before. 

Q. Do you know how old your grandfather was at his death? 

A. 3 coul In’t tell you that. 

Q. From your birth to your grandfather’s death, were you 
151 ~=ever out of the village? 

A. No, not that I know of; I was kept so close till I was 18 
years of age that I had no chance to go and play with the other 
boys or go anywhere, except to mass on Sunday and every morning. 

Q. Can you pveany other conversation you had with your grand- 
father? 

A. Conversations with my grandfather were to tell me anecdotes 
and tell me stories to make me a good boy and make him obedient 
to his parents, for fear a bugaboo would catch him. 

Q. Did he ever tell you what property he owned or claimed ? 

A. No, sir; he never told me the number of his property or loca- 
tions; I heard him say what he had, but never told me particularly 
what he had. Why should an old man tell such things to a child? 

(. Do you mean to say your grandfather failed to give you a state- 
ment of the property he claimed in his lifetime before you were 7 
years old ? 

| don’t claim that he stated it to me, but I heard him state it 
to my father, who was his administrator when he died; I heard him 
state it in that way. 
(). What did he say to your father ? 

He stated to my father what he had, so that my father 

152. ~could take a memorandum of his property, and that is the 

way I found it out; I tell you that children were then not 
allowed — intrude upon old people’s business when they were talk- 
Ing. 

Q. How did you get to see that memorandum ? 

A. By looking at it with my own eyes, the only way I could find 
it out; by looking : at the record I would find out the thing. 

Q. What was the memorandum your father made? 

A. It was the memorandum of grandfather's estate by my father. 

Q. Was the memorandum you ‘refer to made by your father or 
your grandfather? 

A. My father made the memorandum. 

Q. Was it made in your grandfather's lifetime or not ? 


70 © WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


A. Yes; it was made before he died, because he was old and knew 
he could not live long. 

(). Where is that memorandum ? 

A. I don’t know. 

Q. When did you see it last ? 

A. When I was a child, quite young; it was before my grand- 
father died and afterwards; | can’t tell how many weeks or months. 

(). How old were you when you last saw that memorandum ? 
153 A. I don’t know; I may have been 7,or may have been 6; 
can’t tell. 

Q. How long before your grandfather’s death you last saw that 
memorandum ? 

A. I don’t know; I can’t tell you the particular time; I never 
marked the time; 1t might have been one year, 6 months, or 2 or 3 
weeks before his death; I can’t tell how long. 

@. Did you read that memorandum ? 

A. No, sir; how could I read at that age, only 7 or 8 years old. 
I remember seeing it and hearing my father — it was a memo- 
randum of my grandfather’s estate. 

Q. Independent of that memorandum, what do you know of your 
grandfather's property or claims ? 

A. I don’t understond the meaning of the question, upon my 
word and honor. 

Q. Did your grandfather, in his lifetime, ever take you around ~ 
and show you his property or claims ? 

A. Yes, sir; he used to take me by the hand around with him; I 
used to carry the pen and ink; that is the way I learned so much 
about his business. 

Q. How old were you then ” 

A. I wasof the age of 7 or9 or 10 or 11; I cannot tell you exactly— 
say from 7 to 11; I cannot — exactly when; it was in that interval 
of time. 

Q. Who went along with you and your grandfather on these ocea- 

sions? 
154 A. I didn’t tell you I went with my grandfather; I went 
with my father and carried the pen and ink. 

(). Did not your grandfather take you out to the fair grounds & 
show you the lands he claimed before he died ? 

A. My grandfather never took me anywhere. When I was taken 
to my grandfather’s house | was 5 years old, and two years after ‘ 
that he died. My grandfather never went out, and he never took 
me anywhere as I recollect. 

Q. Did your father take you out on the premises and show you 
your grandfather’s land ? 

A. My father never went out on the prairie with me to show me 
anything; he staid in the office all the time. He sometimes went 
out on the prairie. My_ brother Joseph tended to the outside busi- 
ness; improved a farm and fixed it before the change of govern- 
ment, to which he moved, and on which he died in 1808. 

Q. Was Joseph, your brother, younger or older than you ? 

A. He was 11 years older than me; be was next oldest in the 


family. 
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(). Where is the farm on which your father died ? 

A. It is 8 miles northwest from here. 

(). From 1794 to 1804 were the Indians very bad around the vil- 

lage of St. Louis? 
Lod A. They were, but not so bad as they were after the change 
of government. 

(). Did you go out much on the prairies from 1794 to 1804 ? 

A. I never went out on the prairie from the time I was 7 years of 
age till | was old enough to go out alone, a man about 16, 17, or 18 
years old. Perhaps I might have been out there one hundred times. 
| went out to gather strawberries, blackberries, and hazel nuts. 

(). Who went out with you on the prairies? 

A. I went in company with the young men, or my older brother. 
We never went out without some one to take care of us; we always 
had some reasonable person to take care of us. 

(). How far is the tract of land you spoke of in the Grand Prairie 
from the fair grounds ” 

A. I don’t know; I never measured it. 

(). How old were you when you first saw the Corneau Spring ? 

A. I have known it ever since I can recollect. I have told you 
five hundred times what I knew about it. 

(). [Who] was with you when you first saw the Corneau Spring ? 

A. I don’t know who was with me. 

(). How old were you when Francois Bequett cultivated in the 
Grand Prairie ? 

A. I tell you I knew it ever since I was 5 or7 years old, 
156 two Vears, more or less, before LSOO. 

Q. What took you out on the Grand Prairie at 5 or 6 years 
old? 

A. I went out in company with other boys and my brother, who 
was older than me. 

(). For what purpose? 

A. Sometimes for one purpose, other times for another. 

(). [low many times were you out there before 5 years of age? 

A. Narv time that I know of. I told you I went out there from 
7 years of age and upwards, 

(). Were you ever out there before 7 years of age 4 

A. That is more than I ecan tell you. It is hard for a person to 
tell anything when they don’t know it. 

(). How many times‘were you out there before 1800? 

A. I don’t know. 

Q. Were you out there at all before 1800? 

A. I believe I must have been there a few times before 1800, for I 


was out — when I was 7 years old. 
(. Do you remember being out there before 1800? 
A. Yes, sir. 


©. How often before 1800? 

A. That is more than I can tell? 

(). Who did you see cultivating there before 1800 ? 

A. I saw hands working there for the owners of the land, who 
lived in the village. 
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A. Yes; it was made before he died, because he was old and knew 
he could not live long. 

®. Where is that memorandum ? 

A. I don’t know. 

Q. When did you see it last ? 

A. When I was a child, quite young; it was before my grand- 
father died and afterwards; | can’t tell how many weeks or months. 

(). How old were you when you last saw that memorandum ? 
153 A. I don’t know; I may have been 7,or may have been 6; 
can’t tell. 

Q. How long before your grandfather’s death you last saw that 
memorandum ? 

A. I don’t know; I can’t tell you the particular time; I never 
marked the time; it might have been one year, 6 months, or 2 or 3 
weeks before his death; I can’t tell how long. 

Q. Did you read that memorandum ? 

A. No, sir; how could I read at that age, only 7 or 8 years old. 
I remember seeing it and hearing my father — it was a memo- 
randum of my grandfather's estate. 

Q. Independent of that memorandum, what do you know of your 
grandfather’s property or claims ? 

A. I don’t understond the meaning of the question, upon my 
word and honor. 

Q. Did your grandfather, in his lifetime, ever take you around 
and show you his property or elaims ? 

A. Yes, sir; he used to take me by the hand around with him; | 
used to carry the pen and ink; that is the way I learned so much 
about his business. 

Q. How old were you then” 

A. I wasof the age of 7 or 9 or 10 or 11; I cannot tell you exactly— 
say from 7 to 11; I-cannot — exactly when; it was in that interval 
of time. 

Q. Who went along with you and your grandfather on these ocea- 

sions? 
154 A. I didn’t tell you I went with my grandfather; I went 
with my father and carried the pen and ink. 

(). Did not vour grandfather take you out to the fair grounds & 
show you the lands he claimed before he died ? | 

A. My grandfather never took me anywhere. When I.was taken 
to my grandfather’s house I was 5 years old, and two years after 
that he died. "My grandfather never went out, and he never took 
me anywhere as I recollect. 

Q. Did your father take you out on the premises and show you 
your grandfather’s land ? 

A. My father never went out on the prairie with me to show me 
he staid in the office all the time. He sometimes went 


anything ; 
My brother Joseph tended to the outside busi- 


out on the prairie. 


ness; improved a farm and fixed it before the change of govern- 
ment, to which he moved, and on which he died in 1808. 

Q. Was Joseph, your brother, younger or older than you ? 

A. He was 11 years older than me; he was next oldest in the 


family. 
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(). Where is the farm on which your father died ? 

A. It is 8 miles northwest from here. 

(). From 1794 to 1804 were the Indians very bad around the vil- 

lage of St. Louis ? 
L155 A. They were, but not so bad as they were after the change 
of government. 

(). Did you go out much on the prairies from 1794 to 1804 ? 

A. I never went out on the prairie from the time I was 7 years of 
age till 1 was old enough to go out alone, a man about 16, 17, or 18 
years old. Perhaps I might have been out there one hundred times. 
| went out to gather strawberries, blackberries, and hazel nuts. 

(). Who went out with you on the prairies ? 

A. I went in company with the young men, or my older brother. 
We never went ont without some one to take care of us; we always 
had some reasonable person to take care of us. 

(). How far is the tract of land you spoke of in the Grand Prairie 
from the fair erounds t 

A. I don’t know; I never measured it. 

(). How old were you when you first saw the Corneau Spring ? 

A. I have known it ever since I can recollect. I have told you 
five hundred times what I knew about it. 

Q). | Who] was with you when you first saw the Corneau Spring ? 

A. I don’t know who was with me. 

(). How old were you when Francois Bequett cultivated in the 
Grand Prairie ? 

A. I tell you I knew it ever since I was 5 or 7 years old, 
156 two vears, more or less, before 1S00. 

(). What took you out on the Grand Prairie at 5 or 6 years 
old? 

A. I went out in company with other boys and my brother, who 
was older than me. 

®. For what purpose? 

A. Sometimes for one purpose, other times for another. 

(). Ilow many times were you out there before 5 years of age? 

A. Nary time that I know of. I told you I went out there from 
7 years of age and upwards, 

. Were you ever out there before 7 vears of age? 

A. That is more than I ean tell you. It is hard for a person to 
tell anything when they don’t know it. 

(). How many times‘were you out there before 1800? 

A. I don’t know. 

(. Were you out there at all before 1800? 

A. | believe I must have been there a few times before 1800, for I 
was out —- when I was 7 years old. 

Q. Do you remember being out there before 1800? 

A. Yes, sir. 

(). How often before 1800 ? 

A. That is more than I ean tell? 

(. Who did you see cultivating there before 1800 ? 

A. I saw hands working there for the owners of the land, who 
lived in the village. 
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Q. What was the name- of the persons you saw at work ? 
A. My uncle, Francois Bequette ; there was Corneau; there was 
Jaques Mareshelle and Vincent Bouis. Mareshelle joined 
157 ~— Francois Bequette on the north and on the south Hyacinth 
Dehetre. I used to know the name of every one, from there 
down to the Cul-de-Sac, on the south. There was Bizette, too. I 
ean’t think of the names now, although I know them as well as I 
know myself. 
Q. Did you see all these people cultivating at the same time ? 
A. I eouldn’t say that I saw them all cultivating at the same time, 
but the land that I speak of was cultivated at that time. 
Q@. Did you see any Indians around when you were out there ? 
A. No, sir. 
Q. Were you not afraid that you would see Indians? 
A. No; | never was afraid of anything in my life but doing wrong. 
). Why did your parents at 7 years of age allow you to be out 
there? 
A. I went out with my elder brother, in company with others, in 
a French wagon. We went out there to play shinny or prisoners’ 
base, hide-and-go-seek, and sometimes to get nuts and fruits. 
Q. How long did you stay out there on these occasions? 
A. I cannot tell; I never carried the time. My older 
158 brother would tell us when it was time to go home, or they 
would hear the cathedral bell, wuich could be heard 5 er 6 
miles. 
(). How far is it from the court-house to the Corneau Spring ? 
A. I cannot tell you; I never measured it? 
Q. Could you not find places of amusements and places for nuts 
without going so far out ? 
A. We had to go wherever our leader would take us. He would 
hitch up a cart and [as] many would get in as it would hold. 
Q. Who went with you to that place besides your brother Joseph ? 
A. The Francois, Isadore, Antoine, Michael, Louis and Joseph 
Roubideau, of the Roubideaus; and other times the Sanguinette 
family, Charles, Simon, Christoph Sanguinette; there was the Papin 
family, Joseph Papin, Laforce Papin, Heubert Papin, Villiert Papin, 
Milescour, Pierre, and Theodore Papin; there was the Benito Vas- 
ques family, Joseph Vasques; there was four or five of the family, 
but cannot remember their names; there was the Bouis family, 
Paschall, Andrey, Francois, and Bouis, Bouis and Hespardian Bouis; 
and there were some of the Gratiot family too. I ean’t recol- 
159 ~=— lect the name of any except the oldest; there was Charles 
Henry Gratiot. I can’t recollect any others now. 
Q. Is any one of these people that went out there with you now 
living ? 
A. No, sir; nota single one that I know of; they are all dead. 
Q. Were these people all dead in 1824 or 1825” 
A. No; they were not all dead at that time; have died since 
1800. 
Q. How many of them were living here in 1825? 
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A. There were many of them living; they began to drop off in 
1832 when the first cholera came. 

Q. How do you know Francois Bequette cultivated any land in 
the Grand Prairie prior to 1805 ? | 

A. I know by my parents and my unele who told me he was cul- 
tivating it. I saw it cultivated by his request, he living in town. 
[ didn’t see him cultivating it. 

(. How do you know it was cultivated by his request ? 

A. Because he told me so. 

(). How do you know that any of the springs you have mentioned 
were named for owners of land? Were you present when any 
of said springs were named ? 

A. I heard themselves say so, that it — their land. I saw them 

cultivating it. 
160 Q. What became of Mr. Corneau? 
A. Dead long ago. He died very little after 1800, or about 
that time. 

@. Where did he reside in the village? 

A. That is more than I can tell you. I don’t know where he re- 
sided in the village, but he was at our housé two or three times a 
week. 

(). Were you present when Gillaume Bizette was killed by the 
Indians? 

A. No,sir; I was not present, but his family told me he was killed 
in the field. 

(). Were you present when Gabrielle Baquette was taken prisoner 
by the Indians? 

A. No, but my uncle told me so when he returned, with his back 
all scarred. : 

(. In what year was that? 

A. It was in early times—before the change of government. I 
can’t tell the year exactly. My uncle died in 1806 or ’7. 

(). Was Charles Sanguinette younger or older than you? 

A. Hle was 6 or 7 years older or 5 years older than me. 

©. How many times was Charles Sanguinette out with you in the 
Grand Prairie prior to 1805? | 

A. That is more than I ean tell you. I never counted the times. 
[ don’t know. 

Q. When you walked around with your father and carried the 

pen and ink, as you have mentioned, how far did you 
161 + walk? 
A. I walked through the village where his business was. I 
went from one place to the other where he had business. 

Q. What did you carry the pen and ink for? 

A. I carried it for him to write with. 

Q. It was not, then, to make a list of your grandfather’s lands? 

A. Now you drop from my father’s business to my grandfather's 
land. I told you all about my grandfather’s lands. 

Q. Altogether, how many children do you suppose were out with 
you on the Grand Prairie during the time you have spoken of, prior 
to 1803? 
10—64 
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A. That is too long a question for me to answer. A Philadelphia 
lawyer could not answer that. Of course I cannot tell how many 
went out with me before the change of government. low cana 
child 7 or 8 years old tell such things? 

Q. Do you think the number altogether amounted to 500? 

A. That would be more than } of the whole population of the 
village. [I cannot tell. What is your intention in asking sucha 
question? 

(. Upon any occasion when you and your company were out on 
the Grand Prairie did you camp on the ground all night; if so, what 
time did you arrive in the village the next morning? 

162 A. I don’t know anything about that. I never staid out 
there all night. 
Q. Previous to giving your testimony in this case who has 
talked to you about it? 

A. Mr. Dowling told me that some one were going to come here 
and take my testimony because I could not go to the court-house. 

Q. Did you tell Mr. Dowling what you were going to testify to? 

A. No. How did I know what it would be, for I did not know 
the case. 

@. Do you mean to say that you did not tell any one what the 
nature of your-evidence would be, as here given, until your present 
examination ? 

A. No; I didn’t tell what the examination was, for I didn’t know 
the case. 

Q. When have the facts to which you have testified in this cause 
been called to your attention till to-day since 1803” 

Q. I stated to you what I had in my recollection. I don’t under- 
stand your question. 

@. Have you had occasion to call to mind what you have here 
stated to-day during the last 70 years? 

A. No, sir; I had no idea what | was going to be called on to 
testify. ‘The schools sued me and I defended successfully. 

Q. Have you thought of the matter to which you have testified 

to-day for 70 years or more? 
163 A. I never thought about it till I was sued by the schools 
about the 16th section. I thought of it then and I have 
thought of it to-day ; I have thought of it but twice. 


Re-examination by Mr. Pork: 


Q. After you were told that Gillaume Bizett had been killed by 
the Indians did you ever see him again alive ? 

A. No, sir. I didn’t even see him after he was dead, but I recol- 
lect the fact of his funeral. 


JOHN BY. HORTZ. 


Sworn and substribed to before me this 20th day of December, 
1874. 
[SEAL. | Jide CARLISLE, 
Notary Public, St. Louis Co., Mo. 
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sod. The depositions or affidavits of Pierre Chouteau, Theodore 
Papin, Michael Marli, Robert Forsythe, Francois Noise, Antoine 
Smith, and J. B. D. Beleour, as follows, to wit: 


Depositions of P. Chouteau. 


Peter Chouteau, senior, of lawful age, being duly sworn on the 
Holy Evangelists, inakes oath and says that he was well acquainted 
with the late John Baptiste Provenchere, deceased, the father of 

John Louis Provenchere, now of the city of St. Louis; that 
l64 this deponent knows, from his own personal knowledge and 

observation, that the said John Baptiste Provenchere upwards 
of forty years ago occupied and cultivated a certain tract, contain- 
ing two arpents in front by 40 arpents in depth, situated about three 
miles and a half to the westward of the town of St. Louis, at a place 
commonly called the Grand Prairie, and in the southern part 
thereof, bounded on the north by a road thirty-six feet in breadth, 
which separates it from the land which the deponent purchased of 
Alexis Marie, and on the south by land of a proprietor unknown to 
this deponent, and on the east and west by vacant land. And this 
deponent further says that said John Baptiste Provenchere con- 
tinued to cultivate said tract until as late as the year one thousand 
eight hundred and ——, and was generally reputed to be the orig- 
mal rrantee and absolute owner of said tract and always claimed 
the same as absolute owner thereof, and, as this deponent under- 
stood, under and by virtue of a grant, either verbal or written, from 
the lieutenant governor of the province of Upper Louisiana: that 
this deponent, so late as the year one thousand eight hundred and 

eighteen, sold and conveyed to the widow Bouis and children 
165 two arpen-s by forty, being the land originally purchased by 

this deponent from Alexis Marie, and in said deed deseribed the 
arpen-s sold as bounded on the south by the land of said John Bap- 
tiste Provenche, meaning the said two arpen-s by forty which this 
deponent as aforesaid alleges that he, said John Baptist Provenche 
had for so many years claimed, possessed, and cultivated. 

And this deponent further says not. 


PRE CHOUTEAU. 


Sworn to and subscribed before me this 13th day of May, 1835. 
M. P. LEDUC, 
Justice County Court, St. Louis County. 


Affidavit of Theo. Papin. 


STATE OF MussSOURI, l 
“ee — 
County of St. Louis, | 


Theodore Papin, being duly sworn, deposeth and says that he had 
often occasion to go in the Grand Prairie and in the Cul-de-Sac of the 
Grand Prairie; that the road travelled prior to Peter Lindell’s fene- 
ing up the ground, in which stands “ Fontaine a Marie” and “ Fon- 
taine a Corneau,” Was part of the road leading to his father’s farm, 
which was about six miles west of St. Louis, said road passing about 
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thirty yards north of Marie’s Spring, and about an arpent 
166 of Corneau Spring; and affiant further says that north of the 

hillside, down to the low ground, which is the discharge of 
the Grand Marais, and west of Corneau’s Spring, which is situated 
in the Cul-de-Sac of the Grand Prairie, there were signs of former 
cultivation ; and affiant further says that he well recollects of seeing 
stones south of the Grand Marais, which he took to be landmarks, 
and supposed at the time to be the western end of the forty-arpent 
lots of the Grand Prairie and of the Cul-de-Sac of the Grand Prairie. 
Said stones were situated some south of the Grand Marias, along its 
aischarge, running from north tosouth ; and further affiant says not. 


(Signed) THEODORE PAPIN. 


Sworn to and subscribed before me this 16th day of August, 1547. 
PETER W. JOHNSTONE, 
Justice of the Peace. 


Deposition of Michael Marli. 


STATE OF MIssourRI, | - 
County of St. Louis, j 


Michael Marli, being duly sworn, on his oath deposeth and says 
that he is seventy-seven years old; that he came to St. Louis with 
his father when he was ten years of age, and has continued to live 
in St. Louis ever since he first came here, except when temporarily 

absent on trading expeditions or other business. 
167 Affiant states that as early as the year seventeen hundred 

and ninety (1790) he was well acquainted with the land cul- 
tivated in the Cul-de-Sac of the Grand Prairie, near St. Louis, and 
other lands in the neighborhood of St. Louis, and that he knew well 
most of the people who possessed or cultivated those lands, as he, 
affiant, himself worked several years in the Cul-de-Sac of the Grand 
Prairie, some time before the change of government. 

A ffiant states that he was well acquainted with John Baptiste Petit, 
who owned and cultivated a lot in the said Cul-de-Sac of the Grand 
Prairie; that said Petit cultivated tobacco, corn, and wheat on the 
lot for several years before the change of government; and affiant 
further states that he was very lately out upon the said lot of Petit 
in company with Mr. Cozzens, United States surveyor, and he 
pointed out to said Cozzens the situation of Petit’s lot and the 
marks of cultivation on it, which are yet plainly to be seen. Petit 
cultivated his lot, as most of the old inhabitants did, only in spots, 
which were open or prairie. The timbered or bushy parts were not cul- 

tivated. Petit’s lot was situated from three to four arpen-s south 
168 - of the old road leading from the village of St. Louis to the 

farm of Joseph M. Papin, situate about six miles west of the 
village. The lot of Petit extended westwardly into the low grounds 
through which the waters of the Grand Marais are discharged. All 
the lots south of the Grand Marais extended west as far as Petit’s, 
and were almost all cultivated on the western ends, being well 
adapted at that place for farming. Affiant further states that when 
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lately on the ground he identified and pointed out to Mr. Cozzens a 
spring situated about thirty yards south of the old road leading to 
Papin’s farm above spoken of, about three arpen-s north of Petit’s 
lot and about two hundred yards east of the eastern line of the Cul- 
de-Sac of the Grand Prairie, which spring is called Marie’s Spring, 
and he also at the same time identified the Corneau Springs, which 
are situated half way from the east or front line to the west line of 
the Cul-de-Sae of the Grand Prairie and near the line of Petit’s lot: 

and affiant further states that about the time of the cultiva- 
169 tion by said Petit of his said lot of land above spoken of he, 

iffiant, was well acquainted with Gabrielle Bequette. He was 
commonly called Gauche Bequette, from the fact that he was left- 
handed. This affiant knows well that said Bequette owned and 
cultivated, for several years before the change of government, a lot 
in the south part of the Grand Prairie, on which he built a shanty 
for the accommodation of his people when at work on the lot. 
Affiant further states that he very lately went on the ground and 
pointed out to Mr. Cozzens, the United States deputy surveyor, the 
situation of Bequette’s lot, and showed him where the shanty had 
stood. It stood on the top of the hill, near the extreme eastern end 
of the lot, and very near the old St. Charles road. Bequette’s lot 
was situated south of and near the lot of Jaeques-Marechal and 
north of and adjoming the lot of Francois Marechal. And affiant 
further says not. 


his 
(Signed) MICHAEL x MARLLI. 
mark. 


Sworn to and subseribed before ine, and the contents of the afti- 
davit read to the witness in my presence, this 12th day of August, 
1847. 

PETER W. JOHNSTONE, 


Justice of the Peace. 
Deposition of Robt Forsythe. 


STATE OF Missourt, 
County of St. Louis, § 


170 Robert Forsyth, being duly sworn, on his oath deposeth 

and saith that he bas been living on the River des Peres, five 
miles west of St. Louis, from the year eighteen hundred and twenty- 
five down to the present time (1847); that he had occasion to travel 
to St. Louis often. The road travelled, prior to Peter Lindell’s 
fencing up the ground, was part of the road leading to the farm of 
Joseph M. Papin, which farm was about six miles west of St. Louis; 
and affiant further says — all the hillside down to the low ground, 
which is the discharge of the Grand Marais, and west of Corneau’s 
Spring, which is situated in the Cul-de-Sac of the Grand Prairie, 
there were signs of former cultivation; and affiant further says that 
lhe well recollects of seeing stones south of the Grand Marias, which 
he took to be landmarks, and supposed at the time to be the western 
end of the forty-arpent lots of the Grand Prairie and of the Cul-de- 
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Sac of the Grand Prairie. Said stones were situated some distance 
south of the Grand Marais, along its discharge, running from north 
to south. And further the affiant saith not. 

(Signed) ROBERT FORSYTHE. 


171 Sworn and subscribed before me this 16th day of August, 1847. 
PETER W. JOHNSTONE, 
Justice of thi Peace. 


The depositions of Antoine Smith and Francois Noise, taken be- 
fore me, Peter Cruess, a justice of the peace within and for the 
county of St. Louis, State of Missouri, on the 20th day of May, 1846, 
to be used in evidence to identify a certain lot of land in the Grand 
Prairie, situated westwardly of the city of St. Louis, and now claimed . 
by the representatives of Antoine Vincent Bouis. 


Depositions of I. Noise. 


Francois Noise, of lawful age, being duly sworn and examined - 
upon his oath, deposeth and saith: | was very well acquainted with 
Alexis Marie; I know that he cultivated a lot in the south part of 
the Grand Prairie; I often saw him at work on said lot; at about 


two or three arpen-s south of Marie’s tract there is a spring called fe s 
“Fontaine a Marie,” which took its name from the fact that said : 


Marie built a little shelter or cabin there, where persons at work in 
the Grand Prairie generally came to drink and rest themselves. I 
have often been to that spring when I was working in said Prairie, 
and have often met there the persons working in the Grand 
172. ~Prairie. [know Marie’s lot very welland recollect its location. 
I was very intimate with Marie. That is the same lot which 
was afterwards owned by Antoine Vincent Bouis. When I saw 
Mane working on said lot Louis Laroche occupied and cultivated 
the lot immediately north, and Jean B. Provenchere occupied and ‘ 
cultivated the lot adjoining Marie’s on the south. Marie’s lot was 
two arpen-s in front by forty in depth. 
And further deponent saith not. 


his 
(Signed) FRANCOIS x NOISE. 
mark. 
Swo-n and subscribed before me this 20th dav of May. 1846. a 


PETER CRUESS, 
Justice of the Peace. 
Deposition of A. Smith. 


Antoine Smith, of lawful age, being produced, sworn, and exam- 
ined, deposeth and saith: I was very well acquainted with Alexis 


Marie, and know that he cultivated a lot in the south part of the 
Grand Prairie. I have often seen him cultivating said lot. The 
lot is two arpen-s in front by forty arpen-s in depth, and is situated 
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immediately south of the lot occupied by Louis Laroche and north 
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of the lot occupied by Jean Baptiste Provenchere. I am well ae- 

quatnted with the location of said lot. It les a few arpen-s 
173s north of a spring called “ Fontaine a Marie.” This spring 

took its name from the fact that said Marie built a little cabin 
there, which served as a shelter for persons at work in the neighbor- 
hood of the spring. I have been a great many times at said spring 
and often met there persons who cultivated land in the Grand 
Prairie. This spring was not on Marie’s land. The lot above de- 
scribed was afterwards owned by Antoine Vincent Bouis, but I do 
not know from whom Bouis bought it. The time I saw Marie cul- 
tivating said lot was prior to the year eighteen hundred and three. 


his 
(Signed) ANTOINE x SMITH. 
mark. 


Sworn and subseribed before me this 20th day of May, 1846. 
PETER CRUESS, 
Justice of the Peace. 


The depositions of F. Noise and Antoine Smith, taken before me, 
Peter Cruess, a justice of the peace within and for the county of 
St. Louis, State of Missourl, on this 20th day of May, A. D. 1846, 
to be used as evidence to identify a certain lot of land in the Grand 
Prairie, situated westwardly of the city of St. Louis, and now 
claimed by the legal representatives of Wm. Bizet, deceased. 


Deposition of Francois Noise. 


Francois Noise, of lawful age, being produced, sworn and 
174 examined, deposeth and saith: [ was familiarly acquainted 
with Jean Baptiste Provenchere; he married the widow of 
William Bezet, deceased; I know that said Provenchere possessed 
and cultivated a lot in the Grand Prairie; I have seen him work on 
said lota great many times; | worked on it myself for said Proven- 
chere; the lot was one arpen-in front by forty arpen-s in depth; it 
Was situated immediately south and adjoining the lot occupied and 
cultivated at that time by Alexis Marie; Provenchere cultivated 
said lot from my earliest recollection down to the time the fence of 
the common field was thrown down—a few years before the Amerti- 
cans took possession of this country; the lot lies near the spring 
called “ Fontaine a Marie,” beeause Alexis Marie built a cabin upon 
it, which served as shelter for the cultivators, which was very much 
frequented by them. And further deponent saith not. 


his 
FRANCOIS x NOISE. 
mark. 


Sworn and subscribed before me this 20th of May, 1846. 
PETER CRUESS, 
JInstice of the Peace. 
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Depositions of Antoine Smith. 


Antoine Smith, of lawful age, being produced, sworn, and exam- 
ined, says: I was very "well acquainted with Jean Baptiste 
ig Mis rovenchere, and knew that he oe cupied and cultivated a lot 
in the south part of the Grand Prairie; I saw said Proven- 
chere for many years working on said lot; he married the widow of 
William Bizet, deceased ; I recollect the location of said lot very 
well; it was situated immediately south of the lot at that time oc- 
cupied and cultivated by Alexis Marie and a short distance (about 
two arpen-s, as well as I can recollect) north of the spring which 
went by the name of “ Fontaine a Marie;” this spring was so called 
because Alexis Marie built a small cabin there; the lot which Pro- 
venchere cultivated was one arpen- by forty. and it was cultivated by 
said Provenchere from the time I first came to this country (which: 
was fifty-six years ago) until the tence of the common field was 
thrown down. And further deponent saith not. 


| his 
(Signed) ANTOINE x SMITIL. 
rma k, 
Sworn to and subseribed before me this 20th day of May, 1846. 
PETER CRU ESS. 
Justice of the Peace. 


The depositions of Antoine Smith and Francois Noise, taken be- 
fore me, Peter Cruess,a justice of the peace within and for the county 
of St. Louis, State of Missouri, on this 20th day of May, A. D. 1846, 
to be read in evidence to identify a certain lot of land in the Grand 

Prairie situated westwardly of thecity of St. Louis, as claimed 
176 by the legal! representatives of Benito Vasquez. 


Deposition of Antoine Smith. 


Antoine Smith, of lawful age, being duly sworn and examined, 
deposeth and saith: I have been in this country nearly fifty-six years. 
I knew Benito Vasquez and was familiar with him. I know that 
said Vasquez possessed and cultivated a lot in the Grand Prairie, situ- 
ated westwardly of the city of St. Louis. I frequently saw him work- 
ing on said lot, and I recolleet perfectly well where the lot is situ- 
ated, inasmuch as I was frequently on said lot. The lot was bounded 
on the north by a lot at that time occupied by one Barribeau and 
on the south by one Francois Liberge. This lot was one arpen- by 
forty, and was situated one arpent north of the lot of Louis Laroche 
and one arpe nt south of the lot of Auguste Conde. 

And further saith not. 


ANTOINE x SMITH. 
mark. 


Sworn and subscribed before me this 20th day of May, 1846. 
PETER CRUESS, 
Justice of the Peace. 
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Deposition of F. Noise in Relation to Vasquez Lot. 


lrancois Noise, of lawful age, being duly sworn and examined, 
deposeth and saith: Iam now about sixty-eight years old and was 
born ih this county, to wit, in St. Louis. I was perfectly well 
177 aequainted with Benito Vasques. He cultivated a lot in the 
Grand Prairie for several years to my knowledge, and con- 
tinued to cultivate it until the fence of the common field lot was thrown 
— down. The description of said lot given by Antoine Smith in the 
foregoing deposition is correct. I was frequently on the lot while 
it was in cultivation by said Benito Vasquez and recollect perfectly 
well the situation thereof. it was situated one arpent north of Louis 
Laroche's land. 


" And further deponent saith not. 
his 
FRANCOIS x NOISE. 
mark. 


Sworn and subscribed before me this 20th day of May, 1846. 
PETER CRUESS, 
Justice of the Peace. 


” 


Francois Noise, of lawful age, being produeed, sworn, and ex- 
umined, deposeth and saith: 1 am sixty-eight years old. I -was 
abi born in St. Louis and am well acquainted with the lots in the Grand 
Prairie. I have often worked in the Grand Prairie and was ac- 
quainted with the situation of the lots. I know the lots that was owned 
by Auguste Conde in the Grand Prairie. I was well acquainted 
with said Auguste Conde. I have often seen persons working on 
said lots for Auguste Conde; it was known as Conde’s lot. I worked 
close by it and saw Conde’s hands working upon it. I have fre- 
quently met with them at the spring called “La Fontaine a 
Marie.” 

. 178 At the time I saw Conde’s hands working on said lot the 
| lot immediately north was cultivated by Francois Moreau 
and that immediately south was cultivated by Pierre Barribeau; the 

lot was two arpen-s In front by forty arpen-s in depth. 

And further deponent saith not. 


‘ his 
(Signed) FRANCOIS x NOISE. 
mark. 
~ 


Sworn to and subseribed before me this 2d day of June, 1846. 
PETER CRUESS, 
i Justice of the Peace. 


The deposition- of Antoine Smith and Francois Noise, taken before 
me, Peter Cruess, a justice of the peace within and for the county of 


| St. Louis, in the State of Missouri, to be used as evidence to identify 
- a certain lot of land lying and being in the Grand Prairie, situated 


west of the city of St. Louis, claimed by the legal representatives 
of August Conde, deceased. 
11—064 


ee 
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Deposition of Antoine Smith. 


Antoine Smith, of lawful age, being produced, sworn, and exam- 
ined, deposeth and saith: I am mestiad -five going on seventy-six 
yearsold. I have been in the-city of St. Louis and environs for tifty- 


six vears. Iam well acquainted with the lotsinthe Grand Prairie. 
| 


I have often worked in said Grand Prairie. I was well acquainted 
with Auguste Conde. I knew that Auguste Conde had a lot 
179 ~=in the Grand Prairie, situated south of the St. Charles road. 
When I first came to this country, to wit, fifty-six years ago, 
the lot was known.as the property of Auguste Conde. 

Francois Moreau cultivated the lot immediately north of Conde’s 
lot, and a man by the name of Pierre Barribeau cultivated the lot 
immediately south of Conde. I recollect well the situation of said 
lot. I have frequently been upon it. I have myself cut hay upon 
it. I knew at the time it was Auguste Conde’s lot. The lot was two 
arpen-s in front by forty in depth. 


his 
(Signed) ANTOINE x SMITH. 
mark. 


Sworn and stibscribed before me this 2d day of June, A. D. 1846. 
PETER CRUESS, 
Justice of the Peace. 


The depositions of Antoine Smith and Francoise Noise, taken be- 
fore me, Peter Cruess, a justice of the peace within and for the county 
of St. Louis, State of Missouri, to be used as evidence to identify a 
certain lot in the Grand Prairie, lying west of the city of St. Louis, 
and claimed by the legal representatives of Francois Moreau, de- 
ceased. 

Deposition of A. Smith. 


Antoine Smith, of lawful age, being produced, sworn, and exam- 
ined, deposeth and saith: I am seventy-five going on seventy- 

180 six years old. [have been in St. Louis and environs for fifty- 
six years. I was well acquainted with Francois Moreau. He 

died in Florrisant about forty-two years ago. I was intimate with 


him. I know that he cultivated a lot in the Grand Prairie, west of 


St. Louis. It was when he cultivated said lot that I beeame ae- 
quainted with him. I saw him cultivate said lot about fifty-two 
or fifty-three years ago. I often saw him work there. To the best 
of my recollection he cultivated one and a half arpen-s by forty in 
depth. Said lot is bounded on the north by a lot which was at that 
time cultivated by Charles Simoneau, and on the south by a lot cul- 
tivated by Auguste Conde. And further deponent saith not. 
his 
ANTOINE x SMITH. 


mark. 


Sworn to and subscribed before me this 2d day of June, 1846. 
PETER CRUESS, 
Justice of the Peace. 


— 2 
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Deposition of F. Noise. 


rancois Noise, of lawful age, being produced, sworn, and ex- 
amined, deposeth and saith: I was born in St. Louis,and am now 
sixty-eight years old; from my earliest recollection I was acquainted 
with Francois Moreau; I was quite a small boy when I first knew 
him, and was Intimate with him up to the time of his death, which 
took place about forty-two years ago; I know that. he culti- 
Isl) =—s vated a lot in the Grand Prairie; I have bad many a fight 
with Alexis, the son of Francois Moreau, On the lot of suid 
lrancois In the Grand Prairie; | have often plaved with Francois 
Moreau’s children upon said lot, and I recollect perfectly well Fran- 
cois Moreau continued to cultivate said lot until the common fence 
was thrown down; at the time I saw Moreau cultivating said lot it 
was bounded on the north by a lot which was at that time cultivated 
by Charles Simoneau, and on the south by a lot cultivated by Au- 
guste Conde; the lot aforesaid was one arpent and a half by forty 
arpents in depth or thereabout. And further deponent saith not. 


his 
(Signed) FRANCOIS x NOISE. 
mark 


Sworn to and subscribed before me this 2d day of June, A. D. 
1846. 
PETER CRUESS, 
Justice of the Peace. 


The depositions of Antoine Smith and Francois Noise, taken be- 
fore me, Peter Cruess, a justice of the peace within and for the county 
of St. Louis, State of Missouri, to be used as evidence to identify a 
certain lot of land in the Grand Prairie, situated west of the city of 
St. Louis, claimed by the legal representatives of Francois Marechal. 


Deposition of A. Smith. 


Antoine Smith, of lawful age, being produced, sworn, and 
182. examined, deposeth and saith: I was well acquainted with 
Francois Marechal; he was my father-in-law; I knew him 
ever since I came to this country, which was fifty-six years ago; when 
[ first became acquainted with him he was cultivating a lot in the 
Grand Prairie; said lot was bounded on the north by a lot at that 
time cultivated by Louis Dehetres, and on the south by a lot culti- 
vated by Charles Simoneau ; the lot was one arpent by forty arpents. 
raneois Marechal continued to cultivate said lot until the common 
field fence was thrown down. I have worked on said lot myself for 
lrancois Marechal, and recollect very well its location ; it was located 
about three arpen-s south of Francois Dunnegant’s tract. And further 
deponent saith not. 


his 
ANTOINE x SMITH. 


mark. 


Sworn to before me and subscribed this 2d dav of June, 1846. 
PETER CRUESS, 
Justice of the Peace. 
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Deposition of F. Noise. 


Francois Noise, of lawful age, being duly sworn and examined, 
deposeth and s saith: Iam now sixty eight years old, and as far back 
as I can reco!lect I knew Francois Marechal; I know that be eulti- 
vated a lot in the Grand Prairie; I have often seen him and his 
daughter at work on said land ; he continued to cultivate said lot 

until.the common fence was thrown down, some time before 
183. the Americans took possession of Upper Louisiana ; said lot 
was, to the best of my recollection, one arpent in front by 
forty arpents in depth. After the common fence was thrown down 
Francois Marechal moved to Florrisant, where he died fifteen or six- 
teen years ago. I recollect the lot very well; there used to be a 
pretty large black-jack tree on the lot, near the end of the lot, and 
ubout where the descent westward commences. And further depo- 
nent saith not. 
his 
FRANCOIS x NOISE. 
mark, 

Sworn to and subscribed before me this 2d day of June, 1846. 

PETER CRUESS 
Justice of the Peace. 


The depositions of Antoine Smith and Francois Noise, taken be- 
fore me, Peter Cruess, a justice of the peace within and for the county 
of St. Louis and State of Missouri, to be used as evidence to identify 
a certain lot of land in the Grand Prairie, situated west of the city 
of St. Louis, and now claimed by the legal representatives of Louis 
Deshetres, deceased. 


Deposition of A. Smith. 


Antoine Smith, of lawful age, being produced, sworn, and exam- 

ined, upon his oath deposeth ‘and saith: I have been in this county 

about fifty-six years; I was well acquainted with Louis Des- 

184 _— hetres, and know that he cultivated a lot in the Grand Prairie; 

the lot was one arpent in front by forty arpen-s in depth, and 

at the time I saw Deshetres cultivating said lat Francois Becquet 

cultivated the lot immediately north, and Francois Marechal culti- 

vated the lot immediately south. When I first came to the country 

Louis Deshetres was cultivating said lot, and continued to cultivate 

it until the fence was thrown down ; on this lot near the slough or 

bottom, there was a cherry tree, which stood there many years after 

the fence was thrown down. I have seen that tree, and knew it was 

of Dehetres’ lot, on the east side of the bottom or slough. And 

further deponent saith not. ; 

his 
ANTOINE x SMITH. 
mark, 

Sworn to and subscribed “before me this 2d day of June, A: D. 

1846. 
PETER CRUESS, 
Justice of the Peace. 


, 
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Deposition of F. Noise. 


_ Francois Noise, of lawful age, being produced, sworn, and ex- 

amined, deposeth and saith: I was born in St. Louis, in the now 

State of Missouri, but which was then called Upper Louisiana. I 

am now sixty-eight years old. I was acquainted with Louis 

Deshetres, and know that he cultivated a lot in the Grand Prairie. 

| was very young when I recollect having first seen him on said lot ; 

_ he continued to cultivate it until the common fence was thrown 
down, a short time before the Americans took possession of 

185 Upper Louisiana. The lot was one arpent in front by forty 
in depth; it was bounded on the north by the lot which was 
cultivated by Francois Marechal. When the common fence was 
suffered to go to rack and fall down all the inhabitants who culti- 
vated land in the Grand Prairie ceased to cultivate there; some 
continued a little longer than others, but when the fence be- 
came very bad they all ceased to cultivate. I recollect the cherry 
tree spoken of by Mr. Smith in the foregoing deposition; I know it 
. was on Deshetres’ lot, and recollect having seen it many years after 
the inhabitants had ceased to cultivate their land in the Grarid 

Prairie. Louis Deshetres, as well as I can recollect, died in St. Louis 

about forty-five or forty-six years ago. And further deponent saith 


not. 
his ce 
, FRANCOIS x NOISE. 
mark. 


Sworn to and subscribed before me this 2d day of June, 1846. 
PETER CRUESS, 
Justice of the Peace. 


The depositions of Antoine Smith and Francoise Noise, taken be- 
fore me, Peter Cruess, a justice of the peace within and for the 
county of St. Louis, in the State of Missouri, on the 20th day of May, 
A. D. 1846, to be used as evidence to identify a certain lot in the 
Grand Prairie, now claimed by the legal representatives of Jacques 
Marechal. 


LS6 Deposition of A. Smith. 


re Antoine Smith, of lawful age, being produced, sworn, and exam- 
ined, deposeth and saith: I have known Jacques Marechal very 
well. I know that Jaeques Marechal had a lot in the Grand Prai- 
, rie; I have seen him cultivate it; I saw him cultivate said lot at 
least forty-eight years ago; said lot is bounded on the north by 
Francis Dunnegant, and on the south by Francois Bequet, and on 
the east an- west by the public domain. I have been lately on the 
lot above described, and, from my recollection of its position when 


k, it was cultivated. by said Jacques Marechal, I have no doubt but 
| that the improvements of Mr. Guillaume Haugel are upon said lot. 
— I cannot fix the lines with exact precision on account of the changes 


occasioned by improvements and the growth of timber in the Grand 


<n i tse 
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Prairie, but I do not think that the position in which I have placed 
said lot will vary from its true position more than a few feet. 
his 
ANTOINE x SMITH. 


mark. 


Sworn to before me and subscribed this 20th day of May, A. D. 
1846. 
PETER CRUESS, 
Justice of the Peace. 


Deposition of F. Noise. 


Francois Noise, of lawful age, being sworn, upon his oath deposeth 
and saith that he knew Jacques Marechal, and that he 

187 ~—sknows that said Jacques Marechal possessed and cultivated a 
lot in the Grand Prairie, west of St. Louis; said lot was eul- 
tivated by said Marechal during the Spanish times, at least forty- 
eight yearsago. The witness says that he has heard the description 
of said lot as given by Antoine Smith in the foregoing deposition, 
and declares that said deposition is correct. Witness says that he 
was very often on the land when it was cultivated by Jacques Mare- 
chal and recollects its position well. To the best of his recollection, 
the dimensions of the lot were one arpent by forty arpents. And 
further deponent saith not. 


his ; 
FRANCOIS x NOISE. 


mark. 


Sworn to and subscribed before me this 20th day of May, A. D. 
1846. 
PETER CRUESS, 
Justice of the Peace. 


The depositions of Antoine Smith and Francois Noise, taken be- 
fore me, Peter Cruess, a justice of the peace for the county of St. 
Louis, State of Missouri, on the 20th day of May, A. D. 1846, to be 
read as evidence to identify a certain lot of land situate in the Grand 
Prairie, west of St. Louis, and claimed by the legal representatives 
of Francois Bequet. 


Depositions of A. Smith. 


Antoine Smith, of legal age, between duly sworn, upon his oath 
says that he was well acquainted with Francis Bequet, and knows 
that said Bequet inhabited and cultivated a lot prior to the 20th of 

December, A. D. 1803, situate in the Grand Prairie and 
188 bounded as follows: on the north by Jacques Marechal and 

on the south by Louis Deshetres. ‘This lot, to the best of my 
recollection, was one arpent Im front by forty arpents in depth. It 
is the second lot south of Francois Dunnegant. I have often seen 
said Bequet working on said lot. In fact from the time I first came 
to this country (which was fifty-five years the 25th day of August 
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last) until the fenee of the common fields was thrown down I saw 
said Bequet cultivate said lot. And further deponent saith 7d not. 


his 
ANTOINE x SMITH. 
mark. 


Deposition of F. Noise. 


'rancois Noise, of lawful age, being produced, sworn, and exam- 
ined, upon his oath deposeth: | am now about fifty-eight vears old ; 
| was born in St. Louis, State of Missouri; I was familiarly ac- 
quainted with Francis Bequet, and know that he cultivated a lot in 
the Grand Prairie, situated westwardly of the city of St. Louis, prior 
to the 20th day of December, 1803. I know that he cultivated said 
lot many years, and continued to cultivate it until the fence of the 
common field was thrown down, a short time before the Americans 
took possession of Upper Louisiana. Said lot is bounded on the 
north by Jacques Marechal, and on the south by Louis Dehetre. 
And further deponent saith not. 


his 
FRANCOIS x NOISE. 
mark. 
189 Sworn to and subscribed before me this 20th day of May, 
LS46. 
PETER CRUESS, 
Justice of the Peace. 
Deposition of J. B. D. Belcour. 
STATE OF MISSOURI, 


‘ a“ ‘ > 83S 
County of St. Louis, | 


This day personally appeared before me, the undersigned, justice 
of the peace within and for said county, John B. D. Beleour, who, 
being by me duly sworn, on his oath deposeth and saith that he. 
wus well acquainted with André Vincent Bouis; that to the knowl- 
edge of said deponent the said Bouis, as early as the year 1828, or 
beginning of 1829, resided upon and cultivated a lot in the Grand 
Prairie common fields of St. Louis, containing two arpents in front 
by forty arpen-s in depth, and adjoining on the south the lot of 
Louis Laroche. Deponent further states that the said Bouis died 
upon said land in 1851 or 1832; he was present at his death; that 
the said Bouis sold the western half of said lot to Jean B. Beaufils, 
and that the said Beaufils and those claiming under him have ever 
since continued to hold possession of and cultivate said lot. Depo- 
nent further states that in the year 1825 he was present in the said 
Grand Prairie when Baptiste Riviere, alias Bacanne, and René Do- 

dier went out with René Paul (surveyor) to point out the 
190 ~=different owners of land in the said Grand Prairie field. De- 
ponent recollects distinetly that the said Riviere pointed out 
to Mr. Paul the lot which he said belonged to him, situated north of 
aspring about one and a half or two arpents; he then proceeded 
northward, and the lot adjoining his on the north he and Dodier 
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said was the lot of Vincent Bouis, which had been cultivated by 
Alexis Marie; the next lot northward was, according to said wit- 
nesses, the one which Louis Laroche had cultivated ; they pointed 
out to Mr. Paul the foundations of an old house, which they said had 
been built by Louis Laroche; said foundations are still to be seen, 
and are situated about seven or eight arpents east of Des Islet’s 
house. ? 
(Signed) J. B. D. BELCOUR. 


Sworn to and subscribed before me this 14th day of November, 
1853. 
PETER W. JOHNSTONE, 


Justice of the Peace. 


To the introduction of all which evidence the plaintiff objected as 
incompetent and irrelevant, end the court overruled said objection 
and admitted said depositions for the purpose of showing boundaries, 
but for no other purpose; to which ruling of the court the defend- 
ants then and there duly excepted at the time. 


19] 34th. The testimony of Baptiste Riviera and Rene Dodier, 

taken before Theodore Hunt, recorder of land titles, as fol- 
lows: Testimony relating to town and village lots, out-lots, and com- 
mon field lots in, adjoining, or belonging to the several towns and 
villages of Portage des Sioux, St. Charles, St. Louis, St. Ferdinand, 
Villa a Robert, Carondelet, Ste. Genevieve, New Madrid, New Bour- 
bon, Little Prairie, and Mine a Burton, in Missouri, and the village 
of Arkansas, in the Territory of Arkansas, as directed by an act of 
Congress passed May 26, 1824. 

THEODORE HUNT, 
Recorder of Land Titles. 


See Hunt’s Minutes, Book No. 1, page 1. 
Testimony of Baptiste Riviere. 


Baptiste Riviere, being duly sworn, says that from the common 
field lot in the Grand Prairie which he owns, and which he cul- 
tivated for raany years, going, south, the lots were of the following 
size and owned and cultivated by the persons named, as follows, 
to wit: Corno, of one arpent in front by forty in depth; Ber- 
ger, three arpents by forty in depth; Barsaloux, four arpents, but 

not forty in depth, as this lot was bounded on the east by 
192 the Cul-de-Sac; Langoumois, two arpents in front; Baptiste 

Deschamps (since Emilian Yosty); Reed came next; Verdun 
came next; Madame Lecompte, Cadet Jean Rion, since Joachin Roy, 
and Fify Beaugenon ; Beré Tabeau, the father of Jacques Tabeau ; 
Calve & Moreau ; and thus far he has a perfect recollection of those 
persons having owned and cultivated lots in the Grand Prairie and 
Cul-de-Sac. 

He, this deponent, further says, as to their lots following each 
other exactly in succession, he is not positively certain, for there 
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may be one or two who owned lots in those days which may have 
escaped his recollection. 
his 
BAPTISTE x RIVERE. 
mark. 
Sworn to before me July 30, 1525. 
THEODORE HUNT, 
Reeorder of Land Titles. 


Testimony of René Dodier. 


René Dodier, being duly sworn, says he has a perfect recollection 
of the persons above named in the deposition above read to him of 
Baptiste Riviere, and that they owned and cultivated lots in the 
Grand Prairie and Cul-de-Sac to his knowledge. 


his 
RENE x DODIER. 


mark. 


Swo-n to before me July 30, 1825. 
THEODORE HUNT, 
Recorder of Land Titles. 


193 Rene Paul, being duly sworn, says that he has truly read 

and translated to Baptiste Riviere and Rene Dodier the testi- 
mony above, and that they both said it was true before signing the 
same. 


R. PAUL. 


Sworn to before me July 30, 1825. 
THEODORE HUNT, 
Recorder of Land Titles. 


See Hunt’s Minutes, book No. 2, p. 110. 


RECORDER'S Orricek, St. Louts, 10 Ma-ch, 1848. 
The foregoing is correctly transcribed from book No. 1, page 1, 
and book No. 2, page 110, of the minutes of the testimony relative 
to claims taken by Recorder Hunt, recorder of land titles in the 
State of Missouri, under the act of Congress of the 26 of May, 1824, 

on file in this office. 
ADOLPH RENARD, 
U. S. Recorder of Land Titles in the State of Missouri. 


To the introduction of which in evidence the plaintiff objected as 
incompetent and irrelvant, and the court overruled said objection 
and admitted said testimony for the purpose of showing boundaries, 
but for no other purpose; to which ruling of the court the defend- 
ants then and there duly excepted at the time. 


35th. The perpetual testimony of Pierre Towrnot, taken in No- 
vember, 1867, as follows, to wit: 


12—964 
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Testimony of Peter Towrnot (perpetuated). 


194 Peter Towrnot, of lawful age, being produced, sworn, and 
examined on the part of the petioners, deposes and says : 


Q. Whatis your name? 
A. Pierre Tournot. 

Q. How old are you? 

A. I was born in 1800; I was sixty-seven years old last August. 

Q. Where was you born ? 

A. I was born on the corner of Pine and Second streets in the 
city of St. Louis. 

Q. Have you lived in St. Louis all your life? 

A. I have been living here all my lifetime. 

Q. Is your recollection now good of persons and events of your 
youth ? 

A. My memory is good back to three years ago; I recollect my 
mother; I was only three years old when she died. 

Q. Can you recollect the change of government herein St. Louis? 

Ans. I recollect when Governor Clark came here at the change of 
government. 

. Do you know the lands known as the Grand Prairie common 


» 


fields of St. Louis ? 


Ans. I know a good deal of the land; oh, yes; I know the Grana 
Prairie common fields. 

Q. Can you recollect when these lands used to be cultivated as 
common field lots? 

A. That was before my time; I do not recollect. 

Q. Did you ever know a man by the name of Jean B. Proven- 
chere? 

A. Yes. 

Q. Where did he live when you knew him? 

A. He lived in the city where I was born, onthe corner of Pine 
& Second. 

Q. How olda man was he as you first recollect him? 


"195 A. I don’t know; he was very old. 


Q. Do you know of his claiming any land in the Grand 

Prairie common fields? | 

A. Well, I do; ves. 

Q. Whereabouts in the Grand Prairie common fields did he claim 
land? 

A. I never saw the land; never was there; I have never been 
there at that spring; it was at Fontaine a Corneau; there was one 
spring know- by those names, Fontaine a Corneau, Fontaine a Be- 


quette, and Fontaine a Marie. 


Q. Have you ever been out to that spring? 

A. No. 

Q. State what you know about Jean Baptiste Provenchere claim- 
ing Jands out there. 

A. He bought it; it was sold after Guillaume Bizett was wounded; 
he was killed there; then he married the widow of Guillaume 
Bizett. 
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©. Where was it that he married Guillaume Bizett’s widow ? 
A. I could not say; maybe it was in — year after Guillaume 
Bizett’s death. 
Q. Do you know of Jean B. Provenchere, in his lifetime, doing 
anything with the land he claimed out there? 
A. No, sir; I only heard him talking about it. 
(). What children had Jean b. Provenchere? 
A. Why he had two—a son named Jean Louis Provenchere; the 
other was a daughter, named Margareth. 
(). What time did Jean B. Provenchere die? 
A. I believe he died in 1816. 
L96 Were his two children living at the time of his death? 
A. No, sir; only one, Jean Louis. 
Q. Do you know whether or not Jean Louis continued to claim 
the land claimed by his father after the old man’s death ? 


(Ques. objected to by counsel for the pub. schools, beeause it is 
leading and because it assumed that Jean Louis Provenchere claimed 


the land.) 

A. He claimed one part of it and Guillaume Bizett’s heirs claimed 
the other part; he had their heirs; I believe that is the way, and 
the other part I claim on my mother’s side. 

(. Do you know of Jean Louis Provenchere ever doing anything 
with that land ? 

A. | hear he sold it. 

(Answer objected to as not responsive to the question. Objected 
to by counsel for the publie schools.) 

(). How near to this Corneau spring was the land in which you 
understood this Jean B. Provenchere — a claim ? 

A. That I cannot tell. I believe it was at the spring. 

(). Was Margareth Provenchere ever married ? 

A. Yes, sir; she married my father, Peter Tournot. 

(). What children did she leave ? 

A. She left one—myself. She has been dead sixty-four years ago. 
I cannot give the date. 

(). State what vou know about the location of the land which you 
understood was claimed by Jean B. Provenchere. 

A. It was in the Grand Prairie where they used to plant 
197 corn; cannot state exactly where the land was; it was about 
the Fontaine a Corneau, as I hear. 

Q. Did you ever notice the land about Fontaine a Corneau in 
old times to see whether it bore marks of having been cultivated ? 

A. I see in the Grand Prairie where it had been plowed; it may 
have been a quarter of a mile from the spring; there were marks 
all through the Grand Prairie where it had been plowed ; it was all 
one field—that is the Grand Prairie was all one field. 

(). What did you do with your part of the Provenchere claim ? 

A. I sold it to Peter Lindell. 

(). Who has possession now of the land which yo. understood 
Provenchere to claim ? 
A. Lindell heirs. 


a emcee 
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Cross-examination by counsel for the public schools : 


Q. Were you more or less than three years old when your mother 
died ? 


A. I think I was a few months over. I have some recollection of 


running around my mother. 

Q. What change of government do you refer to in your answer 
to the question put to you in your examination-in-chief?. 

A. I don’t understand that. 

Q. Do you mean by that answer that you don’t understand the 
question ? 

A. Yes, sir. I don’t understand it. 
198 Q. By what nation was this region of country governed at 
, the time of your birth, if you know? 

A. American. Three years before | was born the Americans en- 
tered this place, in 1794. I only hear so. 

Q. You know nothing about any change of government after your 
birth ? 

A. I don’t recollect any. 

Q. In your answer to one of the questions-in-chief you say you 
“recollect when Governor Clark came here.” What year was it that 
Governor Clark came here? 

A. It is pretty hard for me to tell. I knew him — 1814. I lived 
close to him and worked for him. 

Q. How long had he then been here? 

A. I could not say exactly. I hear—he came here in 1808. 

Q. Did you ever know Gillaume Bizett ? 

A. I never saw him; never knew him. 

Q. You say, in answer to a question-in-chief, that John Baptiste 
Provenchere bought land which he claimed in the Grand Prairie. 
Were you present at the purchase of which you speak ? 

A. No, sir. 

Q. When and where was the purchase made of which you speak? 

A. I don’t know. I wouldn’t say where. 

‘Q. Do you know of your own knowledge that he ever made any 
such purchase ? 

A. I don’t know. 

Q. I understand you to say that you never was on this land—never 

saw this land? 
199 A. I was on the Grand Prairie field. It was all one field. 
Q. How large was the Grand Prairie common field of which 
you speak; how many acres did it embrace? 

A. I could not say. I don’t know. 

Q. Could you state from what point south to what point north it 
extended ? : 

A. I could not say. 

Q. Can you of your own knowledge state what particular part of 
this common field was claimed by Jean Baptiste Provenchere ?. 

A. I cannot. | 

Q. When did you first know or learn that Provenchere claimed 
land in the common field ? 
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A. First I heard of it was after the old man was dead, three or 
four months after his death. By old man I mean John Baptiste 
Provenchere. 

Q. You say, in answer to a question-in-chief, that you saw in 
Grand Prairie where it had been plowed. What year was that you 
saw it? 

A. About 1812 or 1813. 

(). Was it then freshly plowed ? 

A. It was an old track of the plow. 

Q. In what part of the Grand Prairie or field did you see this 
track of the plow? 

A. From the big cotton-wood tree, back about five or six miles 
from Rock Spring, north. 

Q. At the time you saw it,in 1812 or 1815, could you judge 
200 = from the appearance of the surface of the earth when the 
land had last been plowed ? 

A. No; I believe not. It had not been plowed for a long time 
for twenty or twenty-five years. 


Re-examination-in-chief by counsel for petitioners : 


(). Had the grass grown over the old ploughing which you saw? 

A. In some places. 

Q. Did you see any sign of old plowing in the vicinity of Cor- 
neau’s Spring ? 

A. No; I did not know where the spring lay. 

(). W-ere did the big cotton-wood treestand? How far was it from 
the land which you say you sold to Lindell? 

A. I couldi’t say. I know the prairie where the big cotton-wood 
stood. I don’t know where the land I sold to Lindell lies. 


PIERRE TOURNOT. 


[, Charles H. Chapin, a notary public in and for said county of 
St. Louis, duly commissioned and qualified, do hereby certify that 
Peter Tournot, whose place of residence is in the city and county of 
St. Louis and State of Missouri, was by me duly sworn to testify the 
whole truth of his knowledge touching the matters to be perpetuated 
in testimony, and that his deposition was reduced to writing and 

subscribed by him in my presence the twenty-fifth day of 
201 November, 1867, between the hours of eight o’clock in the 

forenoon and six o'clock in the afternoon, at the residence of 
Susan Bolon, on the northeast corners of Lombard and Third streets, 
in the city and county of St. Louis and State of Missouri. 

Witness my hand and notarial seal this 25th day of November, 
A. D. 1867. 

[SEAL. | CHARLES H. CHAPIN, 
Notary Public. 


Filed and recorded December 21st, 1867. 


JULIUS CONRAD, Recorder. 
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STATE OF Missouri. ) 
; ; oe: 
County of St. Louis, | 


* the undersigned recorder of deeds for the county of St. Louis, 


certify the foregoing to be a correct copy of a portion of an instru- 
ment in relation to the perpetuation of testimony upon the petition 
of John A. Schultz and others, recorded in my office in book 356, 
beginning on page 104, ending on page 110. 
Witness my hand and official seal this 2d August, 1876. 
[Seal of the Recorder of Deeds. ] 


D. H. MacADAM, Recorder. 


Testimony of Levin IT. Baker. 


a6th. Testimony of Levin H. Baker, taken on a former trial of 
this case, as follows, to wit: I have resided in St. Louis since April, 
1831, at which time I came here. I am the nephew of Peter Lin- 
dell; have known the Lindell farm since that time; I know the 

Corneau Spring; the ancient fence was two arpents west 
202 of the Corneau Spring; the eastern fence was three arpents 
from the spring, and the south fence was four or five arpents 
south of the spring and about ten arpents west of the spring; the 
north line was along the north line of Bizette tract. The inclosure 
fence continued, but was repaired from time to time down to this 
time, except the eastern portion of the camp tract, which was 
turned out with town lots. The cutside fence, in 1835, was an ar- 
pent south of the Olive-street road, and this run north along the 
central line of the Laroche tract. I saw an old fence, in 1839, on 
the east side of Bouts tract, near where Vandeventer avenue now is. 
Vandeventer Is, perhaps, 1,000 ft. west of Grand avenue. After Mr. 
Lindell bought the Bouis tract he cultivated it; he took possession 
from them. He repaired the fence that ran along the central line 
of the Laroche arpent; it ran in a straight line until it intersected 
the north line of Camp tract; thence on east with this line to the 
N. E. corner; thence south with Camp’s east line to the S. E. corner ; 
thence west with Camp’s south line to its extent, and thence en- 
closing the Hunt and New Madrid location, then around this until 
you come to the beginning 
203 The inclosure was complete north and south of the Cor- 
neau Spring and north and south of the Alex. Bouis tract; 
the inclosure remains to this day by having been repaired from time 
to time. 

These fences, down to Grand avenue, thus put up by Peter Lin- 
dell, remained with no interruption to possession save by Shultz 
recovering possession of } of the Bizet tract some three years ago. 

Defendant then offered to prove that J. A. Schultz commenced 
suit in 1855 and recovered one-half of the Bizet tract, and took pos- 
session and is now In possession of the same, to which the plain- 
tiffs objected ; the same sustained, to which the defendants at the 
moment duly excepted. At the time when each of the foregoing 
pieces of written evidence was offered by the defendants the plain- 
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tiff$ objected that the same was incompetent for any purpose in the 
cause and irrelevant to the issue, except where it is above stated 
that no objectlon was made, but the court admitted said evidence 
notwithstanding the the said objections of plaintiffs. 


Testimony of M. R. Collins. 


37th. The testimony of M, R. Collins, taken on a former 
204  ~trial of this case as follows, to wit: I know the land in con- 
troversy ; knew it before the timber was cat off it. There 
was timber on the triangle near the spring and nerth of the same. 
Off the whole of the western triangle there was taken 25cords. The 
price of other like wood that I sold was $2.00 per cord. The Gov- 
ernment soldiers took the 25 cords. We thinned out the timber to 
beautify the land, and then the 3d army corps and General Smith 
cut it clear off. 
38th. A certified copy of the general notice to Frederick Bates, 
recorder of land titles, dated 28th November, 1812, as follows, to 
wit: 
General Notice to F. Bates by Chouteau & al. 


General notice to Frederick Bates, Esquire, recorder of land titles in 
and for the Territory of Missouri: 

Sir: For the benefit of all parties interested please record the 
registered concessions of Livres ‘Terriens, No-. 1, 2, 3, 4, 5, & 6, on 
file in your office. 

St. Louis, November 28th, 1812. 

THOMAS F. RiDDICK. 
PR. CHOUTEAU. 
GRE. SARPY. 
JULIUS De MUN. 
CH. GRATIOT. 
BERN’D PRATT. 

B. G. FARRAR. 
JOHN McKNIGHT. 
A. McNAIR. 

WILL. C. CARR. 
CABANNE. 

AUGTE. CHOUTEAU. 
M. P. LEDUC. 


Fr. 21. Bizer pu 7 Fevrier, 1769. 

205 Sur la demande de Guillaume Bizet, habitant nous lui 

avons concedé et concédons a titre de proprieté, pour lui, ses 
hoirs on ayant cause, une terre au Cul-de-Sac de la Grande Prairie 
contenante un arpent de large sur quarante arpen-s de profondéur, 
tenant dim coté a la terre de Bacannet et de l’autre coté a celle de 
Kiery Desnoyers aux conditions dé etablir la ditte terre sur l’au et 
Jour et qu’elle sera seyette aux charges publiques et autres qu’ll 
plaira a sa Majesté d’y imposer. 

Donné a St. Louis les dit Jour et an. 


Sr. ANGE LABUXIERE. 
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OFFICE OF THE RECORDER OF LAND TITLEs, 
Sr. Louts, 27th November, 1858. 
I certify that the above is correctly transcribed from pages 146 
~~ : > Dt ae ° : 
and 155 of Record Book’E in this office. 
ADOLPH RENARD, 
U.S. Recorder of Land Titles in the State of Mo. 


To the introduction of which in evidence the plaintiff objected, 
and the same was read subject to said objection. 


39th. A certified copy of the general instructions from Surveyor 
General Conway to Deputy Surveyor Cozens of 9th May, 1846, and 
accompanying papers as follows, to wit: 


206 (Copy.) 


General Instructions from Surveyor General Corniway to Deputy Surveyor 
Cozens. 


SuRVeEyor’s Orrice, St. Lovuts, May 9th, 1846. 
Sir: you are hereby appointed and authorized to survey and con- 
nect with the adjacent surveys the confirmed private land claims 
below specified, or so many of them as can be located without inter- 
fering with field lots already surveyed in the names of other persons. 
The said claims are all situated in the Grand Prairie common fields, 
in the vicinity of St. Louis, and in T. 45 N., R. 7 E., 5th p’l m’n, viz: 


lst—Baptiste Riviere dit Baccane.._-.-.--.--- 1 by 40 arpents. 
Pr RE IR ltt mereiiiecrcre tietna'einwnian libv40 “ 
er UNE TI i ied. cicrts oo mss css sin tnic ie t by 40 - “ 
4th—Auguste Chouteau, under Widow Bisonette. 2 by 40 “ 
5th—Samuel Bridge (same as Jno. B. Ortiz)..-. 2 by 40 “ 
IND CIB inriicown snmnnepeemes 4 ee 
7th—Francois Faustin dit parent...---.------ lL 2a 6h 
8th—Jeanette, a free negro woman ...-.------- [ee 
eG BE 6 oii ond cme wometimueninad Swe * 
II I i ictitrns pai aivcce asnaceescenmneds dime aa. 
lith—Jacob Lasabioniere........... ...... .... ls by 40 “ 
imh—Francois Marecbail............ .......... toy 4 * 
Se SN NI ecttiene ence on cntenmeieisnin ef ie 
SPE Cin cnee enn comneninecns SR ae. * 
SD FINE. oininn cccn en consmunenme 1. 2 
I TUN iaiiicecln het mites wire cisiisneneni einen ee . 3. 
ee, a times ta 
18th—Jean Baptiste Hervieux_---~----.-.----- as 
19th—William or Guillaume Bizet. --.-----. ~~ | wee: 
207 I herewith enclose the following-described papers lettered 


from A to M, viz: 


A. Your appointment as deputy surveyor. 

B. A copy of the printed general instructions to deputy surveyors 
for surveying private claims. 

C. A diagram of the Grand Prairie common field so far as surveyed, 
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with the adjacent surveys to the southward, eastward, and westward 
thereof, with descriptions on said diagram of all the corners which 
you may have to run from or close on. 

}). A transcript from the files and records of this office and that 
of the recorder of land titles of the confirmed and unconfirmed 
claims, beginning with that of Francis Dunnegan dit Beaurosier on 
the N. E. (3 (already surveyed) and extending southwardly so far as to 


‘include the unconfirmed claim of Barsaloux. These claims, it is be- 


lieved, were originally connected with each other. There is, how- 
ever, nothing of record to show the connection between Jacques and 
Antoine Marechal, Deshetre, &c., Moreau, Corneau, & Berger. 
EK. A transcript from the files and records of this office and those 
of the recorder of land titles of Grand Prairie claims, which 
208 cannot be located without further proof as their localities. 
I’. A diagram of confirmed and unconfirmed claims in the 
Grand Prairie,of whichthatof Ignace Larocheisthe most northern, 
and Barsaloux’sthe most southern. Thisiscopied from a diagram left 
at this office by L. A. Benoist, and is believed to have been obtained 
from Col. Paul’s office. 

An abstract of Duralde’s notes of his surveys of the claim of 
Alexis Pieart’s and Joseph Mainville dit Dechenes, which accounts 
for what is commonly called the offset in the Grand Prairie fields. 

H. The deposition of Baptiste Riviere and Rene Dodier in rela- 
tion to the localities of the several Grand Prairie and Cul-de-Sac field 
lots lying southwesterly of the said Riviere’s claim in the Grand 
Prairie. 

I. A list of unconfirmed field lots in the Grand Prairie. 

Kk. A transcript from the recorder’s office of the proceedings of 
the last board of commissioners in the ease of Guillaume Bizet, claim- 
ing 1 by 40 arpents, which was confirmed by the act of Congress of 
the 4th of July, 1836, under decision No. 286. 

L. A copy of so much of the act of the acts of Congress of 
209 =the 13th of June, 1812, and 26th May, 1824, as may be of use 
to you. 

M. The deposition of René Paul as to the locality of the claim of 
Baptiste Riviere dit Baceanne. 

In the execution of the surveys of the claims above mentioned 
you will in all cases be governed by the generai instructions marked 
B, exe ‘ept only where they may conflict with the following special in- 
oe > VIZ: 

Trace one or more of the lines of the Grand Prairie field lots 
PE ce run) which can be properly indentified, and at the varia- 
tion you find your compass to follow such line or lines all your sur- 
veys are to be made. 

2d. All the longer side linesof the lotsare to be parallel to thesouth- 
west boundary of survey No. 3285, in the name of Dunnegan, and 
the end lines are to be continuations of the S. eastern and N. western 
boundaries of surveys No. 1296, 1461, 3303, 3304, 1561, 1583, and 
3285, except you are obliged to vary a little, so as to have exactly 
40 arpents between said end lines, and also except you find that 
another offset was made to the northwestward in the original surveys 
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in which case you will report to this office, and give your 
210 reasons for supposing such to be the fact. 
3d. It will be necessary to run the end lines of the inter- 
mediate unconfirmed claims so as to keep up the connections between 
those that are confirmed and for the purpose of putting the latter in 
their relative positions. 
4th. The papers D & E show everything (as is believed) on the 
subject of the aforesaid claims that is to be found in this office, or in 
that of the recorder of land titles,and as the information which they 
afford is by no means satisfactory, in respect to some of the claims, 
it is expected that the persons interested will afford you such addi- 
tional proof as to the localities of their claims as it may be in their 
power to furnish. . 
Sth. You are to respect only such evidence produced by the claim- 
ants as may be in writing, and which ought to be filed in this office 
for further reference; but in the case of deeds being presented, which, 
of course, will not be given up to you, you will state in vour field- 
book the substance of the same, by which you may be governed: 
give the names of the parties, dates, and the books and pages where 
they are recorded. 
211 Gth. In case you should find it impossible to keep up a 
regular connection of the several tracts for want of the proper 
data and any one or more of the claimants should be able to prove 
the precise situation of his or their original improvements, you can 
survey such tract or tracts so as to include the improvements. The 
lines, however, are to be run as mentioned under the 2d head. 
7th. You will observe that the width of several of the tracts on 
the list of unconfirmed claims (marked I) is not given. You will 
supply this deficiency, if possible, by the depositions of living wit- 
nesses or such other testimony as may be indisputable. 
8th. Such claims on the list marked Das you may find to have 
been already surveyed by Jos. C. Brown under other names you will 
have nothing to do with, nor are you to survey any claims where 
their localities are doubtful. 
9th. As the lands are very valuable, on account of their proxim- 
ity to the city of St. Louis, your surveys may give rise to a good deal 
of litigation, unless the greatest possible care be taken to put each 
claim in its proper place. it is, therefore, hoped that you will 
212 not suffer yourself to be biased by any one, but to act in your 
capacity as deputy surveyor without fear -, favor, or affection. 
10th. Instead of noting your surveys in the order in which the 
work is done on the ground, as prescribed in the general instruc- 
tions, you are at liberty, first, to make rough salasianies on the ground, 
from which make out a fair set of notes ina book to be kept for that 
purpose, so that the notes of each survey may be complete without 
having to refer to the notes of another survey. 
11th. All papers herewith furnished you (except your commission), 
together with such written evidence in relation to the aforesaid 
claims as may come into your possession, are to be returned with 
your field-notes of surveys to this office. 
Three months from the date hereof are allowed for making your 
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returns to this office, when, if your surveys shall be approved by the 
surveyor of public lands in the State- of Illinois and Missouri, you 
will be paid on account of the United States at the rate of six dollars 
per mile for the lines of the surveys, as well as their connections 
under the appropriation made for the surveys of towns and 
213 villages in Missouri, except in the case of Guillaume Bizet, 
for which you will be paid under the appropriation for the 
survey of private claims confirmed by the act of. 4th July, 1836, at 
the rate of five dollars per mile for the lines of the survey and con- 
nections. 
I am very respectfully, sir, your ob’d’t serv’t, 
(Signed) KF. R. CONROY, Sur. Gen’l. ' 


William H. Cozens, Esq., deputy surveyor, present. 


The following notice, inserted from the 11th tothe 1lSth May, 
1846, in the “ Daily Missourian ” and the “ Daily Missouri Republi- 
can,” both published in St. Louis, Missouri: 


Norice.—To all persons interested in the confirmed unsurveyed 
private land claims in the Grand Prairie and Cul-de-Sac common 
fields: 

SuRVEYoR’s Orrice, St. Louis, 9th May, 1846. 

William H. Cozens, a deputy to the surveyor of United States 
lands for-the district of Illinois and Missouri, has this day been in- 
structed by me to survey and connect with the adjacent surveys the 
several confirmed land claims, below specified, in the Grand Prairie 
and Cul-de-Sac common fields, in the vicinity of St. Louis, and in 
T. 45 N., R. 7 E., of the 5tlr p’l meridian, viz.: 


214 Grand Prairie. 
Ist—Baptiste Riviere dit Bacanne-.------.---- 1 by 40 arpen-s. 
2d tte TAPPING RU... cance ene ooo oon cae Ae ee 
$d—Francois Bisonette ..................... oa * 
tth—Auguste Chouteau, under Widow Bisonette. 2 by 40 = “ 
Sth—Samuel Bridge (same as J. Bb. Ortez).----- 2 by 40 “ 
ee ee + ae. 
7th—Francois Faustin dit Parent.....----.---- :: eS... 2 
Sth—Jeanette, free negro woman ..-----.-.-.--- | ow .* 
%th—Pierre Lacroix- .--... iileniiniansi me nenccmiti ilgili ain 2 we 6° 
SOE —<E OE Be oi ne cows cummins l we * 
llth—Jacob Lasabioniere. ...... ....~ ....<<-+=- li by 40 “ 
12th—Francis Marechal .---.-.---- eres hr tby 40 “ 
$Sale-- AIRE TORUS cick wien cncwen scnkiemen LL oa: 2 
5 Obie EE I nerbictneiianns comnin-snnesi dion lj by 40 “ 
BGGin ERO FI occa shri ken ai « wines encima eal wee 
1Gth-——-Louis LACES <n nccecnccocsscsmomen 2 Ean. 
ee gt Ll Eee te 
SSti-— JON FO TREE TOE ice nc cece na dunn 2 oe... 
19th—William or Guillaume Bizet-.-.-----.--. ] 
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Oul-de-Sac. 


20th—Josep Sorin dit Larochelle_ ---- ~~ -- amen we ..” 
21st—Jacques Noise dit l’Abbe’s legal representa- 

BIE Saciieih eps ieendh. Vicia aes dide icseeninaieceibianie we .* 
22d—Joseph Ride or Rides’ legal representa- 

RUIN its tlic: hc esac snes sce hen dedasambdaees landed 1 by about 30 3 


23d—Antoine Marechal’s legal representatives-. 1 by 40 “ 
24th—Joseph Vachard’-,Sr., legal representatives. 1 by 40 “ 


Mr. Cozens is furnished with convies of and extracts from such of 
the files and records of this office and that of the United States re- 
corder of land titles as relate to the confirmations and local- 
215 ities of the several claims; but as a number of the tracts can- 
not be located by the data thus furnished I have to call on 
those interested for such additional evidence as it may be in their 
power to produce. The evidence must be in writing, in order that 
it may be filed in this office for future reference. It should, if possi- 
ble, consist of depositions taken on the ground as to the situation of 
original improvements and certified copies or extracts from the rec- 
ords of the office of the recorder of St. Louis county, but any other 
written evidence will be received and filed which the owners may 
suppose will throw any light on the subject in question. Mr. Cozens 
will commence his operations on the ground on or about the 18th 
instant, when and where all who think proper may attend. 
(Signed) F. R. CONWAY, 
Surveyor General of the States of Illinois & Missouri. 


SURVEYOR’ Orrice, Sr. Louis, May 9th, 1846. 
Sir: You are hereby authorized to survey and connect with the 
adjacent surveys the following-described private lind claims in the 
Cul-de-Sac common field, in the vicinity of St. Louis and in T. 45 


N., R. 7 E., 5th p’l m’n, viz: 


216 Ist—Joseph Saurin dit Larochelle ..---- 2 by 40 arpen-s. 
2d—Jacque Noise dit l’Abbe’s legal repre- 
IN i cilbndiint diaries aiicin pace aa. |" 
sd—Joseph Ride or Rides’ legal representa- 

I iesiih as idcesis sneak sch cnslt shtheanino sennlpienlancsibon lTbyabout30 = “ 
4th—Antoine Marechal’s legal representatives... 1 by 40 “ 
5th—Joseph Vachard’s, senior, legal representa- 

UU cess srcicsailtinciie tiple dip eal alc sha sacha ws. * 


In the execution of your surveys vou will be governed by so much 
of the general instructions to deputy surveyors for surveying pri- 
vate claims and your special instructions of this day in relation to 
the Grand Prairie field lots as may be applicable. Three months 
from the date hereof are allowed for making your returns to this 
office, and if, on the examination thereof, your surveys shall be ap- 
proved, there will be paid to you on account of the United States at 
the rateof six dollars per mile. Herewith enclosed you will receive a 
paper containing extracts from so much of the files and records of this 
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office and that of the U. States recorder of land titles as relate to the 
confirmation and localities of the aforesaid claims, which paper you 
will please return with your field-notes of surveys. For descriptions 
of corners in and near the Cul-de-Sac common field you are referred 
to the paper marked C, which accompanies your instructions as to 
the surveying of the Grand Prairie field lots. 
a am, very respectfully, sir, your ob’t serv’t, 
217 (Signed) F. R. CONWAY Surveyor General. 


To William H. Cozens, Esq., deputy surveyor, present. 


(On mergin:] On the 15th May, 1846, Mr. Cozens was furnished 
with a diagram of the Cul-de-Sac common fields, on which the claims 
of Joseph Saurin dit La Rochelle and Jacque Noise dit Abbé are 
laid down. 


40th. Certified copy of communication of Surveyor General Con- 
way to Deputy Surveyor Cozens, of 11th May, 1846, as follows, to 
wit: 


Communication Surveyor General Conway to Deputy Cozens, of 11th 
May, 1846. 


Surveyors Orrice, Sr. Louis, May 11th, 1846. 
Sir: In addition to the papers furnished with your instructions, 
dated the 9th instant, authorizing you to survey certain private 
land claims in the Grand Prairie and Cul-de-Sac common field, I 
enclose the following, lettered from A to O, which you will please re- 
turn with your field-notes of survey, viz: 


A. A letter of 17th June, 1845, from L. A. Benoist, in which he 
applies for the surveying of the claims of Louis Deshetres, Francois 
Moreau, and Auguste Conde. 

B. A letter of the 17th of July, 1845, from R. Prentiss, in which he 

— for the surveying of the claim of Hervieux. 

A letter of the 21st of July, 1845, from P. C. Marechal, attor- 
ney -at-law for the heirs of Antoine Riviere dit Bacanne, in which 
he asks for a survey of the claim of said Riviere. 

D. A letter from James b. Townshend, dated 24th July, 

218 1845, in behalf of the of the heirs of Joseph Lacroix, de- 

ceased, in which he asks for the survey of the claim of said 

Lacroix, which, Mr. Townsend contends, ought to have been con- 

firmed in the name of Joseph instead of Louis Lacroix. See the 
i6th claim on your list of Grand Prairie private claims. 

KE. A letter of 31st Jujy, 1845, from Willis L. Williams and Louis 
A. Labeaume, asking for a survey of the field lot of Antoine Mare- 
chal, which, they contend, ought to adjoin the unconfirmed claim 
of Jacques Marechal in the Grand Prairie. The confirmation calls 
for the Cul-de-Sac. 

I. A letter of the 15th of August, 1845, from Louis V. Bogy 
(agent for the heirs), asking for an order of the survey of the claim 
of Louis Laroche. 

A letter of the 17th of November, 1845, from Joseph Charless, 
in which he asks for a survey of the claim of Francois Bissonet. 
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H. A memorandum, left at this office on the 25th of November 
last by G. A. Bird, in relation to the claim of Jacques Noise dit 
L’Abbe. 

I & K. Two letters, dated the 2nd and 15th December, 1845, from 
G. A. Bird, relative to the surveying of the claims of Jacques Noise 
dit L’Abbe and Louis Ridde. 

L. A deed, dated the 5th of December, 1768, Gilles Rion to 
219 Pierre Laclede Liguest, for a tract of 2 by 40 arpents, in the 
Cul-de-Sae of the Grand Prairie. 

M. A certified copy of a deed of exchange from Pierre Laclede 
Liguest to Jacques Noise, date- 10th December, 1768. 

N. An extract from the auction sale of the estate of Louis Ride, in 
in which the land sold to James L. Abbé is deseribed. 

O. A copy of the act of Congress of the 2nd of July, 1836, en- 
titled “ An act confirming the title to Joseph Sorin, alias La Rochelle, 
and those claiming under him to a tract of land in Missouri. See 
p. 220 Acts, Ist session, 24th Congress. 

_ I am, very respectfully, sir, your ob’d’t serv’t, 
(Signed) F. R. CONWAY, 


Surveyor Gren ral. 
“To William H. Cozens, Esq., deputy surveyor, present. 


OFFICE OF THE SURVEYOR GENERAL FOR THE 
STATES OF ILLINOIS AND Missourt, 
Sr. Lovuts, August 31st, 1849. 

I certify the foregoing copies, on pages 1 to 8, inclusive, of two 
letters of instruction, dated the 9th of May, 1846, from Surveyor 
General IF’. R. Conway to William H. Cozens, Esq., deputy surveyor, 
in which the former authorizes the latter to execute a certain sur- 
veying in the Grand Prairie and Cul-de-Sac common fields; of the 
said Conway's letter to said Cozens, dated May 11th, 1846, accom- 
panied by the additional papers therein mentioned, and of the said 

-Conway’s “ notice to all persons interested in the confirmed 
220 unsurveyed private land claims in the Grand Prairie and 

Cul-de-Sac common fields,” as published in the “ Daily Mis- 
sourian” and the “Daily Missouri Republican,” are all correctly 
transcribed from pages 249, 250, 251, 252, 253, & 254 of letter-book 
L of this office. | 
M. LEWIS CLARK, 


Surve yor General. 
41st. Certified copy of report of Surveyor General Loughborough 
tu the Commissioner of the General Land Office, Wilson, of 30th 
Jan’y, 1855, as follows, to wit: 


Surveyor General Loughborough’s Report to Comm’r Gen'l Land Office. 


| OFFICE OF THE 
SURVEYOR GENERAL FoR ILLINoIs & Missouri, 
Sr. Louis, 30th January, 1855. 


Sir: Pursuant to the instructions of the 23d August, 1855, with 
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which was returned the report made to your office on the 19th of 
August, 1852, by Surveyor General Clark upon what is known as 
the Cozens survey of the Grand Prairie and Cul-de-Sac common 
fields for re-examination and further report, I have re-examined 
the matter and submit the result of that labor. As directed the 
facts in each case have been investigated and they are embodied in 
a separate report on each survey. This arrangement, which will 
facilitate to test more readily the location of each claim dis- 
221 ~~ tinet from that of others, has necessarily caused some repeti- 
tions of facts to occur which it was found impossible to avoid, 
because in many instances the evidence is common to and bears 
upon neighboring or coterminus tracts. ‘The accompanying paper, 
No. 1, is a copy of the notices given on the 14th Sept’r, 1853, to all 
interested parties. From these parties I have received the following 
arguments, to wit: 
Ist. Adverse to Cozens’ surveys: The argument of Willis L. Wil- 
lians, Esq., dated 16th July, 1855. See paper No. 2. The argu- 
ment of Barton Bates, Esq., dated July, 1853. See paper No. 4. 


2d. In favor of Cozens’ surveys: The argument of John Hogan, 
Ksq., dated 28th October, 1853, for the heirs or representatives of 
Auguste Conde. With itis a translation of the deposition of the late 
Antoine Smith. See paper No. 5. The argument of P. J. Llurck, 
le S(., dated the 31st October, 1553, for the heirs or representatives 
of Benito Vasquez. See paper No.6. The argument of P.J. Hurek, 
Esq., dated the 25th of November, 1855, for the heirs or representa- 
tives of Francois Faustin dit Parent. See paper No. 7. The argu- 
ment of Thomas ©. Reynolds, Esq., dated the 26th of November, 
1853, as owner of the Vasquez oe mi ition. See paper No. 8. 
222. The argument, without date, of C. C. McClure, Esq., for the 
heirs or representatives [of | eal Barribeau. “It is accom- 
panied by Exhibits Nos. 1, 2,3, 4,5,6,& 7. See paper No.9. I have 
also received the application of David Des Islets, filed the 15th Novem- 
ber, 1853, for the survey (within the range of Cozzens’ locations) of 
the field lot of two arpents, confirmed by the acts of 1812 and 1824, 
to Vincent Bouis’ legal representatives. With the application are 
four exhibits tending to show the character of Bouis’ claim and its 
location. See paper No. 10. At the end of my report of the 3lst 
January last, on an application to alter surveys in the Grand Prairie 
fields, ] stated we had now a clear and undisputable location of the 
lots of the Grand Prairie down to Kurcereau survey, 3304. The lots 
south of it will be examined in the report on Cozens’ surveys, re- 
quired by your instructions of the 23rd August, 1853, and to which 
they prope rly belong. According to that statement I have examined 
those lots south of Langlois, but north of the survey No. 1276, for 
Conde’s legal representatives, which is the most northern location 
by Cozens. The examination of those intery ening surveys was 
225 necessary to correct the Duralde locations, ending with Kur- 
cereau’s, with those made by Cozens. They are survey No. 
1561 for Chancilier, No. 1583 for Calvé, and No. 3285 for Donegan. 
They have been examined only by the evidence of the United States 
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records, and by that given to the deputies who executed them. The 
facts elicited thereby lead to the conclusion that they have been 
properly and accurately located, according to the grants and the 
possession of the owners. As to the testimony, I would call your at- 
tention to one of its features; that it was not given in lawsuits at 
the request of interested litigants, but was sought for by scrupulous 
and faithful deputies, with the sole view to reach — truth, so as to 
insure the accuracy of their field operations. As such this testimony 
is entitled to great weight and confidence, for, viewed in connection 
with the record evidence, it clears up a point which in this latter data 
is left obscure when standing by itself. It is the existence of Calve’s 
lot between Chancelier and Condé, whose concession- in 1766 & 1770 
all for Hervieu between them, through Calvé was in 1805 and 1825 
the northern boundary of the northern arpent of the Condé 
lot; that is the lot which Donegan had acquired of Conde, 
224 and he sold to Mullanphy. Calve’s tract being then properly 
located, it follows that the survey of Dunnegant southward 
of it is also properly madein conformity with its calls. In this case 
the testimony of the late surveyor, Rene Paul, is conclusive. After 
having attentively examined the field-notes of Eiler’s survey for 
Dunegan he certifies that the location is in conformity to the testi- 
mony “given in 1825 by Baptiste Riviere, alias Baccane, and René 
Dodier before the United States recorder, and the tract of land lately 
surveyed is the same that had been pointed out to him on the ground 
by the aforesaid witnesses.” The arpent of Dunegan being traced 
in its origin to the concession to Conde of 10th January, 1770, anil 
the arpent confirmed to the legal representatives of Condé by the 
board under certificate No. 1276, being also a part of the same con- 
cession, it is clear that these two arpents are contiguous, and that 
survey No. 1276 of the latter arpent could not be located on any 
other land than that embraced within its lines—that is, the south- 
ern line of Dunegan must be the northern line of Conde’s legal 
representatives. This Condé arpent was claimed before the 
225. old board by Louis Iemonde without the production of a 
written instrument of his right thereto. John Baptiste La- 
monde states in his affidavit that he heard his father, Louis Lamonde 
(the claimant), say the arpent was acquired at the church door in 
Spanish times by Mr. Cerre, who gave it to his mother. If the 
statement is correct no record remains, either of the public sale or 
of the donation. Lemonde pointed out a spring on or near the 
west end of the arpent. That position was connected by Mr. Coz- 
zens with the eastern line of survey No. 1276. It lies a short dis- 
tance N. W. of S. W. corner. 

Touching this spring the witness says: : 

“T did not think the spring to which my father used to take my 
sister and myself was on our lot, but supposed it was on the next 
lot, south, though I do not know that there has been any surveys 
made. I recollect that the old people used to put their watermelons 
in the spring to cool, and come there together at noon to eat them.” 

The Donegan arpent in the deed of 1805, and in the entry of Mr. 
Huntine in 1825, is bounded south by Jacques Marechal. This Jac- 


i 


JOHN BAKER RT AL. 105 


ques Marechal had no concession of record, nor any confirma- 
226 ~— tion resting upon occupancy or cultivation; neither is there 

any record of purchase of land by him in this southern part 
of the Grand Prairie. Therefore, if he ever had any right to the 
southern arpent of the Condé tract, that right, being only supported 
by the mention thereof in the two above documents, cannot be taken 
up by this office to oust or impair the Conde title, fortified as it is by 
a written grant and a confirmation which Jaw has rendered final 
against the United States. Surveys Nos. 1561 (Chancelier), No. 1583 
(Calvé), No. 3285 (Dunegan), and No. 1276 (Conde’s representatives) 
being all contiguous from north to south in the order indicated, I 
have thought it proper, in addition to the separate statements on 
each of these surveys, to prepare a condensed synopsis of the data on 
their location; it accompanies this report, and is No. 27 of accom- 
panying papers. 

Southerly from survey No. 1276 (lot No. 1 of Cozens) there are, 
until we reach No. 6 (Condé’s), which begins another group of con- 
tiguous locations—lot No.2 (Francis Bequette), lot No. 3 (Deshetres), 
lot No. 4 (Francis Marechal, senior), and lot No. 5 (Moreaux). Of 

these No. 4 is the only one confirmed, and is, therefore, stand- 
227 ~— ing isolated from other confirmations. I believe that a brief 

digression on these lots and a notice of the deeds connected 
with them will not be superfluous for the intelligence of this report 
or irrelevant to its object, for, indulging in it, I shall not lose sight 
of the general principles set forth in the instructions of the 23rd Au- 
gust, 1853, that the surveyor general is not authorized to have those 
lands surveyed, except as public lands, the claims to which have not 
been confirmed by, or pursuant to, “an act of Congress;” that is, 
whether the surveys for Bequette, Deshetres, and Moreau be accurate 
or not, the approval thereof, for the want of confirmation, is beyond 
the province of this office. There is no record proving the connec- 
tion of the four above-named lots with each other. ‘There is, how- 
ever (as will be seen), evidence that Louis Deshetres, Sen’r, owned a 
tract of two by 40 arpents in the Grand Prairie, adjoining the land 
of Condé; also that Michael Marechal had a tract of 2 by 40 arpents 
in the Cul-de-Sac of the Grand Prairie, and the fact of their owner- 
ship being established an attempt will be made to show by what 
means the four individuals above named acquired the possession of 
the tracts as surveyed in their names. 
228 Archive No. 2302, vol. 3, page 363: 

Inventory of the estate [of] Louis Deshetres, dated 15th August, 
1770.—In it there is a lot of two by 40 arpen-s in the Grand Prairie, 
with out-boundaries. By referring to the grant to Condé it will be 
seen that the land conceded to Conde in the same year that Deshe- 
tres deed [was] called for Deshetres’ as a boundary. The grant to 
Condé is dated Jan’y 10th, 1776, and, as stated, Deshetres’ inventory 
August 13th, 1770. The inventory then established Deshetres’ own- 
ership of 2 by 40 arpen-s, and the grant to Condé established the 
location. The Marechal tract has in support of its extent and own- 
ership the following: 

14—064 
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Archive No. 2301, volume 3, page 557: 


Inventory and adjudication of the estate of Nicholas Marechal, 
dated 10th of September, 1770.—A tract of 2 by 40 arpen-s, situated 
in the Cul-de-Sac of the Grand Prairies, with out-boundaries, alloted 
to the widow of said Nicholas Marie Jean Islet. 

There are no transfers of either of the two tracts in question prior 
to the change of government which will throw any light upon the 

questions of location. Deshetres died, as appears from his 
229s inventory, prior to August 13th, 1770, and his heirs made no 

ransfers of record until 1829, when Louis Deshetres, Jr., au- 
thorized Joseph Thibeau to make sale of his property, and in 1554 a 
sale was consum-ated, as will be seen by the chain of title which will 
be given hereafter. From this the conclusion may be drawn that 
between 1770 and 1834 the heirs or legal representatives of said De- 
shetres were in possession. 

We find, however, that a part of the 2 by 40 arpen-s originally 
owned by Louis Deshetres was, in 1825, said by the witnesses Bacanne 
and Dodier to have been formerly in the possession of Francis Bequet. 
(See Francis Marechal’s entry 4, page 11.) 

When Mr. Cozens made his survey he found the tract in posses- 
sion of parties who derived their title from Francois Bequet and 
located the same.in the name of said Francis Bequet, according to the 
possession of those claiming under him. This fact; taken in connec- 
tion with the sale in 1834 by Louis Deshetre, Jun’r, of only one of 
the two arpents of Louis Deshetres’, seniors, original tract, tends to 
prove that, although there is no transfer of record from Deshetres to 

Bequet, this latter, with the absence of the legal representa- 
230  tivesof theoriginal owner, — acquired probably by verbal trans- 
fer title tothe land surveyed in his name under possession. 

We will now proceed to show in what manner the present holders 
acquired title to the 1 by 40 arpents surveyed by Cozens: 

sequet tract No. 2 of his surveys.—As already said, there are no 
transfers of record in the name of Francis Bequet of the tract in 
question, nor any transfers to him. In book G, No. 6, page 446, the 
testimony of Antoine Smith is perpetuated, in which he testifies that 
prior to the ¢lrange of government, in 1803, Francois Bequet owned 
and cultivated the lot in question; that he died prior to 1803 ; that 
he never knew said Bequet to have a wife; that at the time of his 
death he left living his father; Madame Hortiz, his sister; Madame 
Louis Barada, his sister, and Gabrielle Bequet, his brother; that this 
Gabrielle married; that both himself and wife died since and with- 
out children; that Madame Hortiz died about 1849, leaving six 
children, and that Madame Barada is also dead and left children 
living in St. Charles. 

From the foregoing deposition it seems that after Francis Bequet’s 
death and the death of his father and his brother Gabriel, Madame 

Hortiz and Madame Barada were the sole heirs of Francis: 
231 and from certain proceedings had in the circuit court of St. 
Louis county, April term, 185], file No. 270, it appears that 
the central part of the lot in question, covered by the New Madrid 
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location of Martin Coontz, was in possession of one James Harde- 
man, as tenant under Dan’l D. Page, and suit was brought by the 
heirs of Madame Hortez and Madame Barada to recover the same. 

The suit is still pending. The parties in it are all descendants of 
Francis Bequet, and now have in possession those portions of the 
tract In question not held adversely by Mr. Page under the New 
Madrid location of Martin Cuontz. 

Deshetres tract No. 3 of Cozens’ surveys.—As already stated, the 
claimants under Bequet are in possession of the north part of the 2 
by 40 arpen-s originally owned by Deshetres and adjoining the Condé 
tract (No. 1276). 

In the following chain of title Louis Deshetres sells the same land, 
according to the description, but the parties under Deshetres have 
possession of the southern arpent, to wit: 

Book 2, page 356.—Power of attorney from Louis Deshetres to 

Josey hn Thibeau, dated 18th October, 1829. 

252 Book U, page 101.—Sale by attorney. Joseph Thibeau to 
Hugh O'Neill, pms and Jolin Bent, dated 29th September, 

1834. ‘Tract in Grand Prairie containing 10 urpen-s, fronting east- 

wardly on the line of the Grand Prairie fields as established by the 

Spanish authorities, and supposed to be bounded on the north by 

Auguste Conde; south by Louis Laroche. . 
300k H2 , page 213.—Quit-claim from John Bent and wife to 
Hugh O'Neill, dated March 6th, 1859, for undivided-half of above. 

Book O*, page 370.—Deed by judge of probate, dated December 
17th, 1844, under order of sale for payment of debts. Hugh O’Neill’s 
estate to Alexander Hamilton. Same tract as above, 1 by 30 arpents, 
by same description. 

Book O%, page 371.—Quit-claim dated December 18th, 1844, from 
Alexander Hamilton to Daniel D. Page, for all his right, title, and 
interest in and to the same tract by the same description. 

Book P*, page 165.—Quit-claim, March 22d, 1845, from Dan’l D. 
Page & wife to Ellen Ann Taylor’s trustees. This deed conveys a 
part of the traet in question, and was made in exch: dnge for part of 

the Francis Marechal lot which Mrs. Taylor’s trustees have 
233 acquired, as will be seen hereafter under Mrs. Taylor. P. L. 
Vanderventer, Esq., now holds the land in question. 

We may, therefore, sum up the Deshetres case by saying that 
Louis Deshetres owned in 1770 the two arpents adjoining 4 ‘ondé to 
the south; that he died that year; that his son, Louis Deshetres, 
junior, appears to have remained the owner of part of it until 1834, 
when he sold the same, and under that said sale his present assignees 
claim and hold it. It is true the records would place the Deshetres 
lot No. 3 alongside of Condé; but this is immeterial, for this office 
hi us no contro! over those unconfirmed lots which are located by 


calbeae the right of deciding upon its accuracy. 

Francis Marechal’s representatives, } arpent, lot No. 4. It has 
been already stated that Nicholas Marechal was the owner of a tract 
of 2 by 40 arpents in the Grand Prairie, and that after his death 
the tract was allotted to his widow, Marie Jeanue Islets. Mad- 
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ame Marechal did not convey the same, and at her death the 
title passed to her children. There were in. 1770 eight of those 
children. No deed from them for the land in question 
234 ~=prior to the change of government is found of record. The 
first record evidence after the changes shows that Francois 
Marechal, a son of Nicholas Marechal, claimed } by 40 arpents of 
the tract (Ex., p. 11), and that Francis Moreau, who married Catha- 
rine, a daughter of said Nicholas, had a lot north of Condé (Ex., p. 
14). This lot of Moreau, which, from his connection with the Mare- 
chal family, is apparently a part of the Nicholas Marechal tract, has 
been surveyed to the amount of one arpent by Cozens, according to 
the possession of the present holders of Moreau’s title. 
The remaining } arpent of N. Marechal’s lot does not appear to 
have been claimed, or it may be that the two original arpents were 


reduced to one anda half arpents. The claim of title to the half 


arpent confirmed to Francis Mareonals representatives is as follows : 
Book E, page 381—Deed of 22d February, 1816, from Francis 
meareonal to Antoine Smith. Among other property a piece of land 
} of an arpent in front by 40 arpents deep in the Grand Prairie, 
bounded south by Simoneau, north by Benito Vasquez. 
Book O, page 345—Deed of 20th September, 1828, from An- 
toine Smith to John Dougherty, } by 40 arpents in the 
235 Grand Prairie, bounded south by lot formerly of Louis De- 
shetres, north by lot formerly of Louis Deshetres, north by lot 
formerly of Francis Bequet, same confirmed to Francis Marechal by 
recorder of land titles, and by said Marechal sold to Smith. 


Note.—The boundaries in these two deeds differ, but as Marechal 
made but the one deed to Smith both clearly refer to the same 
land. 


Book 8, No. 2, page 360—Power of attorney, dated 31st July, 1841, 
from John Dougherty, of Iowa, to William D. Dougherty. It re- 
cites that he is the owner of the tract deseribed as above, and con- 
fers full authority to sell. 

Book T, No. 2, page 314—Deed of 5th September, 1851, from Mr. 
D. Dougherty to Ellen Ann Taylor’s trustees. It conveys the same 
land above described. 

Book 23, p. 19—Quit-claim deed of 22nd March, 1845, from Ellen 
Ann Taylor and trustees to Daniel D. Page and Louis Benoist, con- 
veys a part of the tract as above described in exchange for plat of 
the Deshetres tract conveyed to Mrs. Taylor’s trustees, as stated in 
the Deshetres case. Mr. Vandeventer now holds under Mrs. Taylor 
a portion of the tract and Messrs. Page and Benoist another por- 

tion. 
236 The foregoing data show that the present claimants go back 

for title to 1816, when they acquired of Francis Marechal, 
which his father held in 1770. The tract was surveyed by Mr. 
Cozens according to the possession of the parties, which possession 
does not conform to the calls in the deed; but the only difference 
is the placing Marechal south of Deshetres by Cozens, while the 
deeds and witnesses place the Marechal tract north of Deshetres. 


-__— 
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Francis Moreau, lot No. 5.—As stated in the foregoing case this 
Moreau tract.appears to be a part of the tract which in 1770 was 
owned by Nicholas Marechal, at whose death it was allotted to his 
widow, who died without having conveyed, and the same was in- 
herited by her children, one of whom (Catharine) married Francis 
Moreau. (See Archive No. 2010.) 

There are no transfers by any of the children of Marechal until 
the deed already mentioned of Francis Marechal to Antoine Smith. 

In 1825 Bacanne and Dodier gave a location to Moreau alongside 
and north of Conde (Exp. 13), at the precise place where Cozens has 

surveyed the Moreau lot. We have seen in the Condé case 
237 that in 1830 the Conde tract was sold by the sheriff as the 

property of Charles Sanguinette to John Mullanphy, and 
Moreau is deseribed as the north boundary. 


300k 2, page 227: 
In book U, p. 850, is recorded a deed of 13th of July, 1855, from 
sundry persons, heirs of Francis Moreau, to L. A. Benoist, conveying 
a tract of 1) by 40 arpents in the Grand Prairie, bounded north 
by a vacant lot, which separates it from Antoine Marechal, and 
south by Auguste Condé. These references seem to point to but one 
conclusion, to wit: That Francis Moreau, in right of his wife, as one 
of the heirs of Nicholas Marechal, entered upon the land in question 
and occupied and cultivated the same, and that after his death 
his heirs still possessed the same, and that under them the parties 
in possession now hold. The foregoing data on lots 2, 3, 4, and 5 
seem then to prove the following facts : 
Ist. That upon the space embraced by them there were, in the 
early settlements of the Grand Prairie, two lots of 2 by 40 arpents 
ach—that is, the lotof Louis Deshetres, bounded north by the grant 
to Conde under surveys Nos. 3285 and 1276, and that of 
238 Niche as Marechal (which us it appears the Moreau lot is a 
part thereof) was bounded south by lot of Condé, numbered 6. 
That the two arpents of Deshetres have been located by Cozens 
“us 5 2&3 upon the possession of the present claimants under 
os and Bequet. 
That there is nothing in Bequet’- title to show that it — de- 
rived from Deshetres’ ownership. 
4th. That if the Nicholas Marechal lot was once two arpents and 
the confirmation to Francis Marechal [of] lot No. 4 and the posses- 
sion under Moreau [of] lot No. 5 have their origin in the same, it Is 
now reduced to 1} arpents. 
5th. That, as the Moreau lot is located according to the record— 
that is, north of Condé—it follows that the confirmation of Francis 
Marechal north of Moreau is evidently within the lot of 2 arpents 
of his father, Nicholas. 
Gth. That the said confirmation to Francis Marechal is located by 
Cozens in accordance with the present possession of the claim- 
239 ants under said Francis. 
We are now arrived at another block of the Cozen survey, 
which areall confirmed and adjoin each other in succession from north 
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to south, viz: Lot No. 6, for Condé; No. 7, Faustin dit Parent; No.8, 
Vasquez; No. 9, Barribeau ; No. 10, Lacroix ; No. 11, Laroche; No. 
12, Langlois; No. 15, Baecané; No. 14, Bizet, said lots 12 & 15 cov- 
ering the confirmation to the representatives of Vincent Bouis. 


Beginning, then, with the lot No. 6 of Conde’s, we find by the’ 


data relating thereto that the land north of it—that is, Moreau’s— 
although not confirmed, is now in the possession of parties holding 
under his heirs by a deed executed some twenty years ago, and that 
the lot adjoining Condé to the south, that of Parent, called for as 
being south boundary as the lot of Moreau is the northern one, ts 
confirmed as being south of Conde’s, and, like Moreau’s land, is now 
in the possession of persons holding under Faustin, with this differ- 
ence, however, that in the latter case the present owner is the direct 
heir of the confirmee. 
240 The Condé lot is also pessessed by the heirs of the original 
confirmee. It was sold in 1830 by the sheriff to John Maul- 
lanphy for Charles Sanguinette, the son-in-law of Auguste Condé; 
but about the same time, or before, another heir, Louis A. Benoist, 
Was or came In possession, built a house, and made other improve- 
ments. The possession still holds, and if it is contested (otherwise 
than by the holders of New Madrid locations and sehool land) the 
controversy is restricted to and earried on by co-heirs of the Condé 
estate. Natural objects connected with this lot have been ascertained 
by recent field operations, such as a house built some thirty years 
ago by the aforesaid Louis A. Benoist, a spring hard by known as 
the Condé Spring, and a large sink-hole a short distance east of the 
east front of the lot. 

It has been asserted that Moreau’s lot not being confirmed this 
defeet in his title renders a location for Condé, south of Moreau,im- 
possible, and therefore annuls it de facto, or, in other terms, that 

there is no confirmation for a given tract of land unless all 
241 =the land adjoining there fo be likewise confirmed. This 

doctrine is not warranted by any of the successive laws which 
brought about the confirmation of our private land claims from the 
act of 2d March, 1805, to that of 4th July, 1856, for in name of them 
is the confirmation of any grant either derived from the French and 
Spanish governments or from the-United States negatived because 
it happens to be bounded by an unconfirmed claim, nor does any 
practice sanction the doctrine. Tor instance, the old board confirmed 
a certain number of isolated town and field lots in and near St. 
Louis. Does it follow, then, that such confirmations were void until 


the neighboring lots were confirmed by the subsequent acts of 


1812, 1816, 1824, & 18386? Certainly not, for if those adjoining con- 
firmations had never taken place the former ones could not on that 
account cease to have been made unless there had been in the acts 
proclaiming them conditional provisions expressly enacting their 
future nullity in this contingency. 
Again, if it be said that this new principle applies to confirma- 
tions under the act of 1524, it is still equally inoperative, for 
there is in the towns and villages of Missourt named in that 
242 ~—s act not an inconsiderable number of lots which it confirmed 
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that have for their boundaries the lots of individuals who 
never asked for a confirmation thereof, but these adjoining have not 
and could not have been considered as injurious to the contirmations 
of their neighbors because of the silence of the law on the subject 
and the manifest injustice of construing it with such restriction. 

Lot No 7, Faustin dit Parent.—It is bounded north by Condé and 
south by Laroche. The north boundary appears in the entries of 
both claims and in the ‘deed of the 30th July, 1830, by which the 
Condé lot was sold to John Mullanpliy. 

This lot of Faustin has not been subjected to any deed, and is in the 
possession of his direct heirs, Mr. Elzear Blanchard, in right of his 
Wite. 

We have seen that this lot was first claimed as being two arpents 
in width with the south boundary of Laroche, but that the confirma- 
tion was subsequently reduced to one arpent in Mr. Hunt’s list, al- 

though the entry of the two arpents was left untouched in the 
243 ~=desc ‘ription of the lot in said list and in the body of the min- 

utes. This appears to be satisfactorily expl: ained in the argu- 
ments Nos. 6 and 7 furnished by the agent of the claimants of the 
austin and Vasquez lots. 

One of the sons of Benito Vasquez, so frequently mentioned in our 
early records, married the daughter of Faustin, and died leaving 
issue, [lis brother claimed the lot in) behalf ot his brother's chil- 
dren, but included in the claims the one arpent that had been con- 
firmed to said Benito’s representatives by the act of 29th April, S16. 
The latter arpent is, as asserted, the one that was subsequently with- 
drawn from the confirmation to Parent, because, as stated verbally 
by the aforesaid agent, there were, besides the grandchildren of 
austin and Benito Vasquez, other heirs of said Vasquez, who had 
in the lot confirmed to their ancestor an interest distinet from that 
of said austin’s grandchildren, and a their request the alteration 
was made in the Faustin confirmation. As to the south boundary 
of Laroche, called for in’ Faustin’s entry, we have in the inventory 
of Louts Laroche in 1740 a by 40 arpents owned by him at his death, 
which were bounded on the one side by the Widow Parent, alias 
austin, and on the other side by liondean. 

This call is evidence that Parent, as early as: 1870, calti- 
vated land adjoining to or in the near vicinity of Laroche’s. 

There are no conveyances of record or any documentary evidence, 
except the above inventory, to show that Parent or his legal repre- 
sentatives had a claim to a lot in the Grand Prairie until 1825, when 
the claim was proven up as bounded by Condé and a lot formerly 
owned by Louis Laroche, this being the southern limit. In the lot 
of Laroche the northern boundary is also Faustin dit Parent. 

Then we have by the record data showing that Parent’s claim ad- 
joined Condé on the south, and that also it adjoins Laroche on the 
north. This would give to Parent, according to the well-established 
locations of Laroche and Condé, a width of 44 arpents instead of one 
arpent confirmed, as the claimants under Parent have in their pres- 
elt possession the lot south of Condé; the same appears to be prop- 
erly located, adjoining Conde instead of adjoining Laroche. We will 
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now examine the locations of Vasquez, Barribeau, and Lacroix, be- 
tween the Faustin and the Laroche lots. 


PAD Lot No. 8, V asquez: 


This lot was confirmed by the act of 29th April, 1816, but the de- 
scription in the records does not give any location except that it Is 
situated -at the Orchard. There was in the Grand Prairie a place 
known as the “Orchard,” which derived that name from an orchard 
planted in early times on the tract granted to Laclede and confirmed 
as No. 1261 to Watkins, under Virden; but as this 1s about two 
miles north of the locality under consideration it is evident that the 
orchard upon the Watkins tract is not the one intended in the de- 
scription of the Vasquez lot. I would direct your attention to the 
remarks in argument No. 8 on the subject. I will only state that the 
Orchard, “ evidently of great age,” spoken of by Mr. Reynolds as 
being near the western end of the lot of V asquez and connected with 
the “Olive-street plank road,” seems to be an old but well-preserved 
orchard, which, from its proximity to the said- plank road, must be in 
the Martin Coontz or Widow Camp’s surveys, easterly of the Laroche 
tract. The Vasquez lot has no connection of record with that of 

Faustin, though it was related to it, as was stated in the re- 
246 marks on that latter claim, but Vasquez is called for the 
northern boundary of Barribeau in the only entry of this 
claim, which is located immediately south of Vasquez as lot No. 9. 

See also Pierre Barribeau’s deed of Sth of May, 1829, describing 
his northern neighbor as being. Vasquez. No deed for the lot of 
Vasquez appears of record until 1852; that is at too late a period to 
avail of the boundaries it relates for the location of the land, this 
transfer only proving that the possession or ownership had not till 
then departed from the Vasquez family. 

Lot No. 9, Pierre Barribeau’s, 14 arpents: 

Bounded north by Benito Vasques lot No.8 and south by Joseph 
Lacroix lot No. 10. This lot was the subject of transfer in 1829 
from Pierre Barribeau, for the benefit of hischildren, to Joseph White. 
[t is bounded north by Vasquez and south by Joseph Lacroix. The 
present possession is held under title from Barribeau’s heirs. A. 
spring known as the Barribeau Spring lies on his tract, and has been 
connected with its lines by Mr. Cozens. 


Lot No. 10, Louis Lacroix: 


247 This lot is bounded by Pierre Barribeau and south by Paul 
Lagandeur alias Guitard. It dhas been shown that accord- 
ing to all appearances the name of Louis in this case is mistaken for 
that of Joseph Lacroix. It has also been stated that Paul Lagran- 
deur alias Guitard had no concession or confirmation in the south- 
ern part of the Grand Prairie, and that he neither bought nor sold 
any land therein. 
Lot No. 11, Louis Laroche, is bounded north by Parent and south 
by Rondeau. There is no data of record connecting the lot of Vas- ’ 
quez with Faustin, his neighbor on the north, and the lot of Lacroix 
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with Laroehe’s on the south. I will indulge in some details. It has 
been seen that the location of lot No. 6 for the representatives of 
Conde is well established by the possession of said representatives, 
the ascertaining of natural objects on the land, and a change of con- 
nection of the several tracts from Kiercereau’s claim southward, 
making, however, SOTnC allowance for the lots of Louis Deshetres and 
Nicholas Marechal. The Parent’s lot, No. 7, is also properly located 
by its north boundary and the possession of owners. It has 
245 = also been demonstrated that the Laroche lot is surveyed where 
it was proven to have been so possessed and cultivated. Then 
between the south boundary of Faustin and the north boundary of 
Laroche, there is a strip of three and a half arpents wide, which has 
been allotted to the three claims of Lacroix, Barribeau, and Vasquez. 
According to the testimony given before the Recorder Hunt, and their 
confirmations by hii, these three claims adjoin each other. 

The middle one is Barribeau’s, bounded north by Vasquez and 
south by Lacroix. Lacroix, the southernmost, is bounded north by 
Barribeau. Vasquez is without a northern or southern limit, but its 
relative situation to the two others is fixed by Barribeau’s entry. 

We find no evidence of record showing how the said space of three 
and a habf arpents, which is precisely necessary for the location of 
the three claims, was occupied prior to the change of government. 
The two arpents allowed by Baceané and Dodier in 1525 to Faustin, 
adjoining Condé, and their placing Laroche next to Faustin, was 

clearly an error, for they gave Faustin more than his repre- 
249 sentatives claimed, and they removed Laroche two and a half 

arpents north of the ground which the old landmarks and the 
long possession of himself and direct descendants prove him to have 
been the owner of. On aecount of the deficiency of data, before men- 
tioned, the location of the said three claims has been objected LO. 

In answer to the objection, it should be recollected that there have 
not been any transfers of those claims by which a eall for boundaries 
would appear of record, because they have all remained in the pos- 
session of the original owners or their descendants, who acquired 
title by inheritance, until within a few years, when they parted with 
their rights; but the fact that Vasquez, Barribeau, and Lacroix had 
their confirmations in this locality seems to be established, although, 
for the reason stated, their connection with the adjoining claims does 
not so clearly appear ol record as in most of the other common field 
lots where transfers were made, for they have in their favor the long 
possession of their owners, their non-interference with any other 
confirmed lots, and also a natural object within one of them which 

seems to be most fitly placed to fix their several locations— 
250 [ mean the spring known as the Barribeau spring. It flows 

on the Barribeau lot,and is on that accounta strong evidence 
of its right location. Hence it follows if the Barribeau lot is prop- 
erly surveyed its two neighbors, Vasquez and Lacroix, are also prop- 
erly placed, north and south of it. Barribeau’s, as stated, being the 
central lot, is controlling the situation of the two others. 
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Lot No. 1], Louis Laroche: 


It is boun led in the record north by the lot formerly owned by 
Parent and south by the lot formerly owned by Rondeau. The 
north boundary—that is, Parent’s—has already been predicated 
upon in the remarks on the Faustin lot (of which Laroche 1s the 
south boundary) and the lots south thereof. We have in the case 
of Laroche an unbroken possession since 1774, when the inventory 
of the estate of Louis Briant Laroche was made after his death in 
773. In it there was the tract confirmed to his representatives In 
1825, viz: 2 arpents bounded by Widow Parent Rondeau. The 
records show how the lot wis di IV] ided be tween Laroe ‘he seh 1|- 

251 dren and how they disposed of it. The northern arpent fell 
to Jno. b. D. Belcour, who married ped staple: 0 

He lived Ol) it a long time 1 i) sent erected by him SOC “* OU 
that is still standing, and as ~~ situation of which 


years ago,” | sti 

has been fixed by accurate measurements. Beleour and his chil- 
dren parted with their ar din 1849 wry it is how held under them. 
The southern arpent was henna ISS1 by — widow of Louis 


Dubrueil,a second daughter of Laroche, when she sold itto Beaufils, 
This Beaufils selis t he eastern he ilf Ol if in 1S‘? LO A. ¥. Bouis, and 
reserves the right of access to the stone quarry “ opened and worked 
On the land sold.” This quarry —> Op ned ana worked * now on 
the said southern arpent of Laroche, and its position has also been 
fixed by actual measurement. It is true that it lies on the western 
half of the tract Instead of bye ing as implied 1 the deed On the 
eastern half—that is, on the part sold to Bouis—but this seems to be 
accounted for by the fact that in 1852 there had been no actual survey 
of the southern Grand Prairie, and the parties in the Instrument 
did not exactly know the eastern and western lines of the 
tract under conveyance. Beautils then remained in_posses- 
sion of the western half of the southern Laroche arpent and 
bought from Bouis the western half of 1 ie adjoining 2 by 40 arpents 
to the south, making a tract of 60 arpents, which his widow inherited 
pursuant Lo thre ir marriage Contract. She Is NOW the wife of David 
Desislets, who is in possession of the sixty arpents. ‘These are under 
fence and he lives Ol} them. see his house Ol) plat ig I) 2 of report 
of 1852. In his testimony of 14th December, 1853, Mr. Beleour 
stated that in 1825 the witness, Dodier, and Bacanne showed the 
foundation of an old house which they say had been built by Louis 
Laroche and that said foundations were still to be seen in 1853. 

It will be perceived a the recent operations of Mr. Cozens that 
he identified and connected the “ remains of Marie’s house ” at the 
same place; they are shown on Mr. Deward’s plat of 1836, although 
Mr. Mosberger, who was on the ground on the 17th of this month 
to look for the said foundations of Laroche’s house, makes the follow- 
ing remark, viz: “ Not being satisfied so far as to the indentity of the 

Laroche house, I had tl onversation with Mr. Belcour on the 
he result of it Iam satisfied that the re- 
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mains of what Messrs. Deward and Cozens represented to be 
of Alexis Marie’s house are of the same house which, according to 
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Beleour, had “been built by L _— e.” ‘The conversaticn alluded to 
took place, not on the (roull dd, but it} this othee, and on that account 
Mr. Belcour may unintentionally have made a misstatement. It 
may be also that the remains or the foundations of Laroclie’s house 
have been removed sinee the time Oy] Le lcours testimony or that 
they were not discovered on the ground by Mr. Mosberger. More- 
over Mr. Belcour states that the remains of Laroche’s house are 
about SeyVvel or eloht ur pents east of 1) sisi t's house: this would not 
agree with the distance between Desisiet’s house and Marie’s remains, 
which is thirteen arpents—that is, avout double that given by Mr. 
Belcour. 

Could not the remains near the quarry, and which are about 
SCVCTH) arpents Cust of Des sile t - hous bhive been stated LO be those ot 
Bouts when these are really those of Laroche: for the statement of 

Mr. Desilets (and he is the only authority for the fact) that 
254 they are the remains of Bou abin Is only a supposition ; 
and if even Andrew Vineent Louis had ocew pied this house 
the old Laro ii 1} Nise, ior he becal Lic the 
*) 


could it not have been 
owner of a part of the southern arpent ol Laroche 
and 25 of paper A. ol | 


See pages 21 
Daccane’s LOL. 

Next in order is the lot confirmed to Antoine Bouts’ legal repre- 
sentatives by the act of 26th of May, 1824, 2 by iO a irpenl 3, bounded 
north by the field lof formerly owned by Liberge; south by the 
field lot formerly owned by John P. Provenchere. This lot was not 
located by Mr. Cozens, but its survey has been applied for by David 
Desilets, lsq., who is endaateiia ana 1) Possession of the western part 
thereof, this possessson being the same as described in the Laroche 


Statement. 

From the documents filed with Desilets’ applicaton, and the data 
collected from other SOUTCECS, | am sitisnes th; at “ye ata of this 
lot of Bouis’ embraces the unconfirmed lot, No. 12, for Rondeau and 
the confirmed lot, No. 13, for Baceaneé iF rom 797 to 1806 the title 

was in Alexis Marie. In 1806 Marie sold to Pierre Chouteau. 
rovenchere Is introduced 


290 In this deed the south boundary of | 


and continues in all subsequent deeds. In ISIS Pierre Chou- 


teau sold to the heirs of Vincent Bouis. From this last year sales 
and purchases of the land executed by the Bouis family took place. 
They have been traced to 1834, the constant possession to this latter 
year since 1797 being deemed sufficient to establish the claimant’s 
rights under the confirmation. 

We will now examine the location : 

The north boundary is Liberge, as stated in the resume of this 
block of lots (which Is pRLpPer No. 28 with this report). This Liberge 
seems to have been at best a temporary tenant of the Laroche tract, 
for the deed of 1818 from Chouteau to Bouis in the confirmation to 
said Bouis —. ‘The north boundary is the lot formerly owned by 
Liberge, so that in the former years Liberge had left the ownership 
of the Laroche tract, if indeed he had ever had any since Marie’s in- 
ventory in 1797, when the cultivation of the common fields had 
already been abandoned some years by the falling of the fence. 

There is not in the records any concession, transfer to or 
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256 from, nor any eall of, a boundary in the name of Liberge or 

the alias, Thibault, which could possibly find location here, 
except in the conveyances of this, Marie's, tract, and Lit] will be ob- 
served in regard to these conveyances that even the heirs of Bouts 
preserved in them this same -Libarge lot as their north boundary 
as far as 1834, while in 1831 and 18352 they had sold to the heirs of 
Laroche, their neighbors on the north, the half of the Marie traet and 
bought from said heirs the eastern half of the southern arpent of 
Laroche, which was contiguous to their own land. The contiguity 
of the Laroche to the Marie or Bouis lot is then established by the 
respective possession of the heirs oi representatives of the two con- 
signees under the sail deeds of LSS] and 1852. 

In regard to the location of the Marie tract, we have, in addition 
to the possession thereof LO this day, the following data, VIZ: 

Ist. In che deed of Nov’r 18, 1895], ot Marianne Laroche LO Beau- 
fils for the southern arpent of Laroche, the south boundary of Alexis 
Marie’s tract under Rondeau and Baceane. 

9d. The affidavit of John B. D. Beleour. (See “ D” in Desilet’s 

application.) 
257 He states his acquaintance with Andre Vincent Bouts (the 
son of Vincent); the residence of Bouis, as early as the year 
1828 or 1829, upon a lot in the Grand Prairie bounded north by La- 
roche, and his cultivation thereof: Bouis’ death on the said lot, in 
1831 or 1832, and his (Belcour’s) presence at his said death. 


od. The plat by De Ward of his survey in LS36 ot the Marie lot’ 


and that of S. Philipson under Provenchere i shows the remains 
of Marie’s house near the northern line of the lot. 

4th. The identification of said remains of Marie’s house, as shown 
by De Ward, by recent operations under the direction of this office. 
See A in Baccané statement. 

oth. The deeds for the Marie and Bizet lots,showing their iminediate 
vicinity, and 

6th. The testimony of Pierre Chouteau in the case of Bizet, which 
will be examined under its proper head. 

Lot No. 12, Rondeau dit Alexander Langlois.—It is unconfirmed 

| and does not appear to have ever been claimed by anybody 
208 nor that any concession was ever had for it, neither that 1 

was the subject of any transfer. 

Rondeau, itseems from archive No. 278 (Baccanés’ case), was dead 
as early as 1779. ‘The data in the foregoing case of Bouis show that 
the lot of Rondeau became the northern arpent of said Bouis’ con- 
firmation, but how Marie obtained it cannot now be ascertained. 

Lot No. 13, representatives of Baccané : 

This lot, [it] has been shown, is the southern arpent of Bouis’ confir- 
mation, though as shown there is no deed showing how Marie ac- 
quired a title thereto. 

The Baccane lot is stated originated in a grant in 1770. It was 
sold in 1779, and confirmed by the act of 29th April, 1816: col- 
firmed again by. the act of 26th of May, 1824, and sold a second 
time in 1826. The boundaries are the same in the confirmations 
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and in the two deeds, so that all ay documents apply to the same 
land. ‘The operations of Mr. Paul in 1825 for the purpose of fixing 

the south boundary of the lot of Baccane and the recent re- 
2Zo9 tracing of said operations, under the direction of this office, 

have already been detailed in another part of the report. by 
running away Mr. Paul’s lines, the late surveyors did not strike 
the south boundary of Buceané’s lot, as located by Cozens, but a 
point about % of an arpent southward cf said boundary. 

This discrepancy may be accounted for by differences in meas- 
urement and in the variation of the compass at different times and 
by a slight change in the bearing of the east and west lines of the 
lots which were run by Cozens parallel to the lines of the surveys 
north of Kiercerau, while the actual lines of the ancient lots as they 
were cultivated might have somewhat deviated therefrom. 

It will also be remarked that as Mr. Paul did not give the length 
of the lines he ran from the Marie and Rock springs to the south 
boundary of Baccané, our retracing of the said lines cannot, for this 
reason, be depended upon with any certainty to establish the fact 
of the defectiveness of the present location for Baeccané. 


Lot No. 14, Guillaume Bizet, or his legal representatives : 


260 This is a concession of the 7th Feb’y, 1769, of one arpent, 
bounded on one side by Baceané and on the other by Kiery 
De Se It was confirmed to said Bizet, or his legal representa- 
tives, by the act of 4th July, 1856. The entiananl in the transcript 
of decision No. 286, under which number it was classed by the Com- 
missioner, proves that after Guillaume Bizet’s death his widow, 
Marie Papin, married Jean Baptiste Provenchere, who cultivated the 
tract for many vears before Mr. Déelussus was leutenant governor. 
In 1816 the said Marie Papin, widow, &c., and her son, Jean Louis, 
sold to Philipson and Labadie the lot of Bizet, with the addition of 
the lot south thercof—that is, two aurpents, bounded “ north by a 
an thirty-six feet in width, which separates it from the land which 
Peter Chouteau acquired from Alexis -Marie, and south by land 
ch owner is unknown.” In 1818 Labadie sold his interest to 
Philipson. In this deed the same boundaries are given. This 
agrees perfectly with the calls for the sales of the Marie tract to 
Pierre Chouteau in 1806,and of Chouteau to Bouis in 1818, in which 
the south boundary of Marie is Provenchere, 
There is also the testimony of Pierre ¢ ‘houteau, given in 
261 1835, which is very explicit, and should otherwise, on account 
of-the aftiant’s character, be entitled to great weight. 

He states that John Bb. Provenchere, upw: ards of 40 years ago 
(1795), occupied and cultivated a tract of two arpents in the south- 
ern part of the Grand Prairie, bounded on the north by a road 
t! hirtv-six feet wide, which se parates it from the land which deponent 
purchased of Alexis Marie, and that Provenchere continued to cul- 
tivate said tract as late as the year LS—. Mr. Chouteau then states 
that in the year 1818 he sold to the Widow Bouis and children two 
arpents by forty, being the land originally purchased by him from 
Alexis Marie, and that in said deed he described the arpent sold as 
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bounded on the south by the land of said John Baptiste Provenchere, 
meaning the said two by forty arpents which he had said were cul- 
tivated and possessed for so many years by said John b. Provenchere. 
[ would, in fine, direct your attention to the survey of De Ward in 
1836, of Jolin Louis Provenchere (son of J. B.), and the Marie posses- 
it is in strict conformity with the deeds above mentioned 
the confirmation to Bouis, the testimony of Mr. Choutean, 
262 and the location by Cozens of the lots of Langlois and Bac- 
cane covering the confirmation under Marie. 

The old road mentioned by Mr. Chouteau is also shown. between 
the two lots at the eastern end. 

It is true Mr. DeWard’s surveys extend further west than the 
present western line of the common field, and their western line 
seems to be a prolongation of the western line of the lots north of 
Maneville dit Deschenes; but it will be recollected they were eXe- 
cuted in 1836: that is, two or three years before the southern offset 
of the Grand Prairie was made between Picard and Maneville in 
accordance with Duraldé’s surveys. 

The southern lot added by Provenchere to the lot of Bizet appears 
to have been the unconfirmed lot of Corneau, which Mr. Cozens like- 
wise located south of Bizet. Both in Cozens’ and De Ward’s plats the 
Corneau Spring is shown. Mr. De Ward places it somewhat more 
northward, but nothing shows that he has, like Mr. Cozens, fixed its 
position by measurement. 

Lot No. 16, for Berger; No. 17, for Petit; No. 18, for Liberge dit 

Thibault; No. 19, for Henrion, and No. 21, for Duhe, 
263 being — it is unnecessary to comment upon their locations. 
As to location of lot No. 20 (Pierre Lacroix’s representatives), 
confirmed by the act of 29th April, 1816, I have neither discovered 
nor received any data that might be added to that furnished by Sur- 
veyor General Clark in his report of 1852; and inasmuch.as that 
data seems not to be explicit enough to make apparent and clear the 
said location, | do not feel warranted in approving it at present. 
Besides this uncertainty there is also the circumstance that from all 
that can be learned I am induced to believe the land is not claimed 
or possessed by any individual under Lacrojx. It may be one of 
those old grants which Mr. Bates confirmed without being claimed 
by the owner or his heirs. 

Lot No. 22.—Joseph Saurin dit Larochelle. Two arpents con- 
firmed by a special act approved 2nd July, 1836. I have carefully 
re-examined this case, and found nothing that would justify me in 
not concurring with Surveyor General Clark’s opinion thereon. He 
says, in his report “relative to the lot surveyed by Mr. Cozens in 

the Cul-de-Sac (No. 22, for Joseph Saurin dit Larochelle), 
264 itis my opinion that this location should not be approved, 

since, as has been hereinbefore shown, it is misplaced, and evi- 
dently at variance with the description in the confirmatory act of 
2d July, 1836. 

1 have not thought it necessary to use in this report the testimony 
taken by Mr. Cozens, which is contained in document F° of réport of 
19th August, 1852, because that testimony seems to have been thor- 
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oughly analysed by Major Clark, and its merits or defects clearly - 
pointed out. Iwill also remark that when I have stated that theclaim- 
ats of a confirmed lot are at present in the possession thereof I did not 
intend to say thereby that they are actually in the possession of the 
whole of it, because it may be that they hold a part of -it only. 

I have now completed this re-examination of Mr. Cozens’ locations 
according to your Instructions of the 23d August, 1855. 

A have also examined those instructions with the care which is 
required by the importance of the subject. 

After pointing out the laws of Congress governing the subject, you 
lay down some principles to be followed for their application in the 

present case. 
265 As to collateral evidence—that is, the evidence gathered 
from other sources than the data found in this and the office 

of the recorder of land titles—I have much examined and made use 
of the transfers to which the lots surveyed by Mr. Cozens have been 
subjected, because, in my opinion, they evidently afforded the best 
information. that can be hi id of their former ownership or possession. 
You say on this point: “ Those laws look to the records (in surveyor 
general's and recorder’s oflices)” therein mentioned as to the evidence 
to be consulted in locating and surveying those claims. Iam not 
willing, however, to rule out all collateral evidence, but am clearly 
of the opinion that such collateral evidence should not be permitted 
to overrule the records specified in those laws, but should only be 
received as illustrative or explanatory of them, and that, too, after 
full notice to and hearing of each and all whose interests may be 
aflected by such evidence, or whose rights may thereby in any way 
be drawn In question. 

[n relation to the locations of Mr. Cozens, in view of their con- 
flicts with other private claims or school lands, you state as follows: 


266 “Tf the whole question was between these claimants and 

the United States the utmost liberality might be extended to 
them, but where the rights of innocent individuals might be affected 
| would suggest that the clearest evidence be required of the cor- 
rectness of each location before it is surveyed and approved, and then 
only after full notice to and hearing of all parties in interest.” 

In the letter of 5th August, 1851, to Surveyor General Clark, rela- 
tive to the field lot of Francis Dunegan, in the common field of St. 
Louis, the location of which was, like those of the field lots in the 
southern part of the Grand Prairie, depending upon possession and 
cuitivation only, Commissioner Butterfield set down the following 
general rule, to wit: 

‘Before the surveyor general would be authorized in executing a 
survey for a confirmed claimed he must have satisfactory evidence 
fixing, with reasonable certainty, the particular parcel of land em- 
braced by such ¢laims.” 

I find also in your letter of 9th October, 1852, relative to the sur- 
veys of the field lots.of Coussat, Comparios, Condé, & Dunegan in 
the said common fields, after a recital of the laws confirming our 
private land claims, the following exposition of them, viz: 
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267 “It could not have been the intention of Congress, 1n pass- 

ing either or all the laws before mentioned, to divest bona-jid 
holders, who, at the change of government, were inhabiting, culti- 
vating, or possessing these lots,or to contirm the claims of others 
who had previously inhabited, cultivated, or possessed them, and 
who had parted with their interests therein or abandoned them ; 
nor can it be supposed that Congress intended to confirm all such 
claims without regard to their merits, and thus induce harrassing 
and endless litigation, but simply to confirm the titles of those who 
inhabited, cultivated, and possessed such lots prior to and at the 
change of government.” 

This is sound doctrine and the only rational intepretation that 
can be given to the acts of 13th June, 1812, and 26th May, 1824. 
They confirmed field lots on possession and cultivation in 1805 re- 
gardless of former grants or concessions or their boundaries of record. 
If the grantees of record or their heirs had abandoned their land 
these acts did not confirm it to them, but to him or them who occu- 
pied and cultivated at the time provided for by said laws, as in the 

case of Calvé, who had occupied and cultivated the lot granted 
268 to Hervieux, but which had become vacant after his death 
or deserted by his heirs, if ne had any. 

Neither can boundaries of record control occupancy or possession. 
For instance, Laroche’s weli-known possession cannot be invali- 
dated for the following reasons, v1Z: Beeause the confirmation to 
Vineent Bouis places Liberge on Laroche’s tract, and beeause the 
south boundary of the well-known possession of Parent is Laroche’s 
lot. Therefore, in the course of this investigation, | never lost sight 
of the principle. Henee — was the actual possession and cultivation 
of the claimant which I have endeavored to fix and determine, but 
at the same time paying due consideration to all the facets which 
have a bearing on them. I have not thought it necessary to ex- 
amine into the New Madrid surveys and other claims which con- 
flict with Cozens’ surveys, for their several locations not being ques- 


tioned, I could only for this reason enter Into an investigation of 


their rights, viewed as adverse to those of the confirmations of field 
lots. This, as I conceive it, is beyond the province of this office, 
and prop rly belongs to the tribunals of the country, [ will, there- 

fore, in consequence of the evidence presented in this report, 
269 in view of a proper application of the laws which prescribe 

the duties of this office, and in accordance with what I con- 
ceive to be a proper compliance with the instructions before men- 
tioned, proceed to act as follows on the locations by Wm. H. Cozens 
in the southern part of the Grand Prairie common field, viz: 

Lot No. 1, for Conde’s representatives : 

Having been approved by Surveyor General Clark as survey No. 
1276 no action thereon is required of me. Under the views ex- 
pressed I will first prolong from the S. W. corner of said survey No. 
1276 the western boundary of the Grand Prairie common field 


southward to the south boundary of lot 14 for Bizet, so far as to make. 


it a straight line from the N. W. corner to Mainville’s survey No. 


- 
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1296, and then approve plat record and return to the reeorder the 
location by Mr. Cozens of the following confirmed lots, to wit : 


The lot No. 4, } arpent, for Francis Marechal’-, seniors, representa- 
LIVesS. 

The lot No. 6, 2 arpents, for Auguste Conde’s representatives. 

The lot No. 7,1 arpent, for Francois Faustin dit Parent’s legal rep- 
resentatives, 

The lot No. 8,1 arpent, for Benito Vasquez’s legal representa- 
Lives. 

The lot No. 9, 14 arpent-, for Pierre Barribeau. 
270 The lot No. 10, 1 arpent, for Louis Lacroix. 

The lot No. 11, 2 arpents, Tor Louis Laroche’s legal repre-- 
sentatives. 

The lot No. 13, | arpent, for Baptiste Riviere’s dit Baccane legal 
representatives; and 

The lot No. 14, 1 arpent, for Guillaume Bizet or his legal repre- 
sentatives, 

This survey to be disposed of as a confirmation by the act of 4th 
July, 1836. ; 

Moreover, I will have the claim of Vincent Bouis’ representatives 
surveyed, platted, recorded, and returned to the recorder so as to 
embrace lot No. 12, for Rondeau dit Langlois, and No. 13, for Bae- 
cané, leaving the interference of Bouis with Baecane to be settled by 
the courts of justice. 

I will also so correct the east and west lines of lots Nos. 12, 13, and 
14 as to make them a prolongation of the east and west lines of the 
lots north thereof when the latter of these lines is corrected as afore- 
said; and, finally, | will have our plats amended so as tostrike there- 
from the following unconfirmed lots, to wit: 


No. 2, for Bequette; No. 3, for Deshetres; No. 5, for Moreau; No. 

15, for Corneau; No. 16, for berger; No. 17, for Petit; No. 15, for 

Liberge; No. 19, for Henrion, and lot No. 21 for Duhe, as 

271 ~—srweelll: as the two confirmed lots, No. 20 for Pierre Lacroix and 

No. 22 for Joseph Saurin dit Lar helle, because, as stated, I 

ani not satisfied of the correctness of the location for Lacroix and that 
for Larochelle is evidently incorrect. 

[ herewith return all the papers which were sent back with your 
instructions of 23d August, 1853. I must remark that two of them, 
the original report of Major Clark and its errata, have been missing 
for a long time, and for that reason I have been obliged to have a 
copy of the report made out and substituted therefor. It has been 
carefully collated with the record. As to the errata, a copy thereof 
would be useless, so that it is omitted. In conelusion, I will say, as 
an apology for the long delay experienced in sending up this report, 
that it has proven a most laborious task to collect and verify the 
considerable amount of data necessary for its compilation; that the 
clerk upon whom this task devolved has been nearly daily taken 
away from it to attend to other work, and that I was obliged to allow 
more time to the claimants or their agents to produce their argu- 
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267 “It could not have been the intention of Congress, tn pass- 

ing either or all the laws before mentioned, to divest bona-jid 
holders, who, at the change of government, were inhabiting, culti- 
vating, or possessing these lots,or to confirm the claims of others 
who had previously inhabited, cultivated, or possessed them, and 
who had parted with their interests therein or abandoned them ; 
nor can it be supposed that Congress intended to confirm all such 
claims without regard to their merits, and thus induce harrassing 
and endless litigation, but simply to confirm the titles of those who 
inhabited, cultivated, and possessed such lots prior to and at the 
change of government.” 

This is sound doctrine and the only rational intepretation that 
can be given to the acts of 15th June, 1812, and 26th May, 1824. 
They confirmed field lots on possession and cultivation in 1803 re- 
gardless of former grants or concessions or their boundaries of record. 
If the grantees of record or their heirs had abandoned their land 
these acts did not confirm it to them, but to him or them who oceu- 
pied and cultivated at the time provided for by said laws, as in the 

case of Calvé, who had occupied and cultivated the lot granted 
268 to Hervieux, but which had become vacant after his death 
or deserted by his heirs, if ne had any. 

Neither can boundaries of record control OCCUpPAahney OP possession. 
For instance, Laroche’s well-known possession cannot be invali- 
dated for the following reasons, viz: Because the confirmation to 
Vineent Bouis places Liberge on Laroche’s tract, and beeause the 
south boundary of the well-known possession of Parent is Laroche’s 
lot. Therefore, in the course of this investigation, | never lost sight 
of the principle. Hence — was the actual possession and cultivation 
of the claimant which I have endeavored to fix and determine, but 
at the same time paying due consideration to all the facts which 
have a bearing on them. I have not thought it necessary to ex- 
amine into the New Madrid surveys and other claims which con- 
flict with Cozens’ surveys, for their several locations not being ques- 
tioned, I could only for this reason enter into an investigation of 
their rights, viewed as adverse to those of the confirmations of field 
lots. This, as I conceive it, is beyond the province of this office, 
and properly belongs to the tribunals of the eountry. I will, there- 

fore, in consequence of the evidence presented in this report, 
269 in view of a proper application of the laws which prescribe 
the duties of this office, and in accordance with what I con- 
ceive to be a proper compliance with the instructions before men- 
tioned, proceed to act as follows on the locations by Wm. H. Cozens 
in the southern part of the Grand Prairie common field, viz: 
Lot No. 1, for Conde’s representatives : 

Having been approved by Surveyor General Clark as survey No. 
1276 no action thereon is required of me. Under the views ex- 
pressed I will first prolong from the 8. W. corner of said survey No. 
1276 the western boundary of the Grand Prairie common field 
southward to tle south boundary of lot 14 for Bizet, so far as to make 
it a straight line from the N. W. corner to Mainville’s survey No. 
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1296, and then approve plat record and return to the recorder the 
location by Mr. Cozens of the following confirmed lots, to wit : 


The lot No. 4, } arpent, for Francis Marechal’-, seniors, representa- 
Lives. 
The lot No. 6, 2 arpents, for Auguste Conde’s representatives. 
The lot No. 7,1 arpent, for Francois Faustin dit Parent’s legal rep- 
resentatives. 
The lot No. 8,1 arpent, for Benito Vasquez’s legal representa- 
LIVes. 
The lot No. 9, 145 arpent-, for Pierre Darribeau. 
The lot No. 10, 1 arpent, for Louis Lacroix. 
‘he lot No. 11, 2 arpents, for Louis Laroche’s legal repre- 


270 
I 
sentatives. 

The lot No. 13, | arpent, for Baptiste Riviere’s dit Baceane legal 
representatives; and 

The lot No. 14, 1 arpent, for Guillaume Bizet or his legal repre- 
sentatives, 

This survey to be disposed of as a contirmation by the act of 4th 
July, 1836. 

Moreover, I will have the claim of Vincent Bouts’ representatives 
surveyed, platted, recorded, and returned to the recorder so as to 
embrace lot No. 12, for Rendeau dit Langlois, and No. 13, for Bae- 
cané, leaving the interference of Bouis with Baccane to be settled by 
the courts of justice. 

I will also so correct the east and west lines of lots Nos. 12, 13, and 
14 as to make them a prolongation of the east and west lines of the 
lots north thereof when the latter of these lines is corrected as afore- 
said; and, finally, L will have our plats amended soas tostrike there- 
from the following unconfirmé: ( lots, to wit: 


No. 2, for Bequette; No. 3, for Deshetres; No. 5, for Moreau; No. 
15, for Corneau; No. 16, fer Berger; No. 17, for Petit; No. 18, for 
Liberge; No. 19, for Henrion, and lot No. 21 for Duhe, as 
271 well as the two confirmed lots, No. 20 for Pierre Lacroix and 
No. 22 for Joseph Saurin dit Larochelle, because, as stated, I 
am not satisfied of the correctness of the location for Lacroix and that 
for Larochelle Is evidently incorrect 
[ herewith return all the papers which were sent back with your 
instructions of 25d August, 1853. I must remark that two of them, 
the original report of Major Clark and its errata, have been missing 
for a long time, and for that reason I have been obliged to havea 
copy of the report made out and substituted therefor. It has been 
carefully collated with the reeord. As to the errata, a copy thereof 
would be useless, so that it is omitted. In conelusion, I will say, as 
an apology for the long delay experienced in sending up this report, 
that it has proven a most laborious task to collect and verify the 
considerable amount of data necessary for its compilation; that the 
clerk upon whom this task devolved has been nearly daily taken 
away from it to attend to other work, and that I was obliged to allow 
more time to the claimants or their agents to produce their argu- 
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ments than was anticipated from the notice given them the 14th 
Septem ber, 1S55. 
2i2 [ am— JOUN LOUGI BOROUGH, 


Si) i’ yor (re hid ral. 

John Wilson, Esq., Commissioner of the General Land Office, city 
of Washington. 

No. 1l.— Wath Report of Oth January, LSDe. 
Survey No. 1561. 

1. Louis (‘haneclhier. 2 by 1) arpents This Is a concession of 2 ar- 
pents front by 40 deep in the Grand Prairie made on the 20th January, 
1767, to Louis Chancelier by St. Ange and Labuxiere, bounded on 
one side by John Bb. Hervieux, and on the other by , confirmed 


to Chanecelier’s representatives by the act of 


ot, Dd 15th June, 1512, upon possession and culti- 

vation prior to 1803. Surveved in 1838 and 

1859 by Joseph C. Brown. Survey returned 

S., p. il, p. 279. to the recorder as No. 1561. Patent certifi- 
cate issued as No. 1195 on 6th June, 1545. 

This claim is therefore disposed of by the United States Land 

Offices at St. Louis. The survey of the Chancelier adjoins to the 

north. 


Phy ee the lots (coming from the north) surveyed by 
Duraldé. Kiercerau’s boundaries are one side 

Langlois (No. 3303) and the other ——. 
The grant to Hervoux, dated 50th Decem- 
IX., p. d. 1776, referred to the Chancelier’s, has for 
boundary on one side Chancelier’s and on 


the other 
The grant to Auguste Conde, dated the 10th April, 1770, 1s 
273 bounded on one side by Hervioux and on the other side by 
Deshetres. The claim of Deshetres is not confirmed. De- 
shetres is mentioned in the records, Ist,in the concession to Francis 
Bisonet (L. ; ie 2 )). 1), but this Bisonet lot is not located, though One 
arpent Was confirmed by the board (see reports of 4th Nov’r, Sol, 
and 8ist January, 1854, on the application for the surveys for Bis- 

onet on the unconfirmed claims of Langlois and Kiercerau. 
2d. In the concession to Auguste Conde 
Ex. 3, p. 7. above stated, and, 3d, in the confirmation to 
Antoine Marechal’s representatives (Cozen’s 

lot No. 4) which Deshetres adjoins to the south. 

In his survey of the Chancelier tract in 1839, Joseph C. Brown, 
the deputy surveyor, identified its location by the testimony of John 
Tayon and Louis Ouvré. The testimony is witnessed by the late 
Beverly Allen, Esq., and sworn to before a justice of the peace. See 
Copy A accompanying this statement. Tayon says that he has 
known the place and lot 57 years and thereabouts, and points out 
the northern fence as being the northern boundary of Chancelier’s 
lot; that he is certain of this; that he himself labored on the place 
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several years at times; that he understood the lots to be 40 arpents 

long and ending on the same straight line; that on the north this 

| lot joined Rouke, father-in-law to Mr. Bisen; on the south, 

| Calvé. 

274 Louis Ouvré states that he has known the lot 40 or 47 years 
and that the te nce on the north side of the cultivated field 

is about the northern boundary, and that an old road whieh ecor- 


J responds nearly with said fenee show- also the northern boundary, 


7 


it being near it. The road Tayon, also pointed out, is the northern 
boundary, and they both show a sink-hole as not far south of the 
north boundary and on the lot. Ouvre does not know who joined 

on the north, but Calve joined to the south 
In the exeeution in 1844 — survey No. 52S5 for Dunegan a stone 
was stated toL. M. Etler by Antoine Smith to be the N. i. corner of 
the Kiercerau tract (No. 3504). and = thi operation of that deputy 
| the accuracy of the statement. (See document A, with 


’ 
corroverated t 
Br caren? nreaAY a | thea f wT, r 
rowhns survey ana the foregoing 
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the Dunegan report.) By M 
testimony of Tayon and Ouvré we know that the northern boun- 
*~ dary ot ( hanes lier was the southern boul dary ot the unclaimed 
lot of Kiercerau (No. 3304) and that the southern boundary of Chan- 
celier was Calvé. In the case of Calvé it will be shown that he 
possessed and cultivated the two arpents intervening between Chan- 


7 


: 
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eeclier and Conde, and in that of Hervieux, whose lot was a bound- 

b> ary both to Chaneelier and Conde; that he died betore 1775, 
) was atl the tlie of his decease HOSSCSSt d of 1} arpents in the 
Grand Prairie, and that since nothing indieates that his land 

was ever claimed by or conveyed to anybody. This location of 
C‘hhanes lhe Ys lot is. however, contest d by Willis Ls. Williams, Esq., 
in his argument of 15th July, 1855. He asserts that this lot was 
ern arpent of the Grand Prairie, but he does not for- 
fy the assertion by any evidence of record. 
he record shows the following tacts, LO wit: 
he most northern lot in the (grand Prairie 
Is that of Lan rOuINOIS vrant on the Bad lebruary, 1770, of two iuf- 
vents, bounded on one side by the land taken by Alexis Marie and 


. ; 7 . ° a i! 
on the other by the king’s domain. The lot 
L. T. 1, p. 34. outh thereof is that of 2 arpents granted to 
Alexis Mari ‘also on the 2d Keb’y, 1770, 

a ' , — ' . 

Ar. 73 bounded on one side by the land of Langou- 
va mois, on the other side by that of Ignace 
Laroche, Lon@Oumols sold to John Baptiste Sarpy on the 2d Kebru- 


ary, 1770, and Marie sold also LO Sarpy on the ISth Feb'y, 1779, both 


' ; ’ ] a — . 

bad sales having the boundaries of the grats. 
i ~ . oe 7 * ee i | Pe . ‘ 
iL. 1. 2, p. 02 Duralde surveyedin i770, ’1, ’2 the four ar- 


i 
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vents of Langoumois and Marie for Jno. B. 


| ' ; i " . 
Sarpy, giving to the tract the same horth bDOUNnCdAaPY as Ih Langou- 
Mais rane ol 1(/,0: that is, the domain and the same south bound- 


ary of Marie, viz., Ignace Laroche. These four arpents appear in 
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Grand Prairie field, bounded north by vaeant 


List No. 504. land and south by Alexis Marie (this is the 
Langoumots lot.) 
List No. 505. Alexis Marie’s legal representatives: 2 ar- 


pents in the Grand Prairie, bounded north 
by the claim of John Bb. Sarpy, and south by the land formerly 
owned Laroche. 
Hunt’s min., 2 pp., 59 ~— In the testimony relating to these two lots 
& 40. Pierre Chouteau stated that John B. Sarpy 
was the owner of or had pure pein them. 
These are evidently the tour arpents granted to Longoumois and 
Marie, surveyed for Sarpy, and proven in 1825 to be, 3 as th ey were 
always, the most northern lots of Grand Prairie; therefore this, as 
contended, is not the original location of the lot of Chanecelier and 
Hervioux. 
(Signed) JOHN LOUGHBOROUGH, 
SUT Ve Or Cy neral. 
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Surveyor general’s oftice, St. Louis, 50th January, 1855. 
No. 12.— With Surve Yor General's Report of Oth January, LS55. 


Survey No. 1585, Joseph Calve’s legal representatives, 2 by 40 
arpent . Jose ph Calve bad a concession of 
Ex., p. 2. 2 by 0) arpents made on the 30th April, 1768, 
situated in the Grand Prairie, adjoining on 
one side to the land of the Widow Marechal and on the other to 
the little river. 

mo fF. IIT, }). Zid. Mr. Bates confirmed the claim to Joseph 
Calve’s representatives upon possession and 
inhabitation prior to 1803, and referred the confirmation to 

277 ~=the grant in Livre Terrien, No. 1, page 17. 
A more complete examination of this lot was had in thi 
report of 19th August, 1S52, — seems to prove that the confirmation 
to Calve was not for the land conceded to him, but for land he pos- 
sessed and cultivated without a written title. 
Arch. No. 24; also The facts areas follows: The grant to Calve 
book 5b, 243, rec. was made in 1768. In the same year Calve 
land titles. was charged with crime and fled from justice. 
On the twenty-sixth of September of that 
year all his property was sold under an order granted by the com- 
mandant and judge at the request of Antoine Hubert, as attorney 
of the Messrs. Datchenette and Viviac, in favor of said rae e persons, 
against one Calve, fugitive, on account of robbing the goods of Messrs. 
Hubert, Datchenet and Viviac. Under the said order the 2 by 40 
arpents granted Lo Calve as above was sold to one John Baptiste 
Valleau by the same description as in the grant. On the 21st Oc- 
tober of the same year (1768) Valleau conveyed the same land by 
the same description to Joseph Lachancee. 
Arch. 42. On the 20th September, 1776, said Lachance 
conveyed the same tract to Joseph Mainville, 
alias Deschenes, bounding it on one side by Barsaloux and on the 
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other by Marechal. Since the sale to Mainville the record is silent. 
The documents just quoted show that Calve had no longer 
278. any right in 1776 fo the land granted him in 1768. 
from archive 412 it appears that he returned tn or before 
1756. Thenif from this latter year he cultivated land in the Grand 
Prairie, it must have been other land than the former grant. 

We will now attempt to locate that former grant, at least aecu- 
rately enough to show that its location was different from that given 
to survey No. 1583. The boundaries in the grant and in the sale 
i) Valleau are Widow Marechal and Little river. In the transter 

to Mainville they are Marechal and Barsa- 
Areh. 1405 loux. 

On the 30th October, 1777, Widow Barsaloux 
conveyed to Louis Dubreuil 2 by 40 arpents on the Little river. 
The Little river here mentioned ts the creek known as Mill Traet 
creck, from its running through survey No. 363 of Auguste Chouteau, 
Who had a mill thereon. Mrs. Susannah Dubreutl, widow of Louis 


Dubreuil, had two tracts confirmed and surveyed for her west of 


Little river, viz: One arpent bought of Richelet Verdon and 2 

urpents, No. 835, which latter are apparently 

lox. p. 30 those purchased from Barsaloux by her hus- 

band, Louis Dubreuil, though the record does 

not state that fact. She claimed by virtue of having actually eulti- 

vuted the same for the consecutive vears previous to the 50th Decem- 
ber, LSé >. | 


219 Plat 5, Which is ib COPS of a plat signed by Charles De 
Ward in 1836, who was the surveyor of St. Louis county, 
shows the United — surveys Yosti, L’Abbé, and Susan Dubreuil, 


and his actual surveys of the same lot according to the “ old signs 
of cultivation ” which he found upon the ground. 

Ile also identified the remains of L’ Abbe’s house, in the Chouteau 
Mill ‘Tract. In connection with this tract it is proper to refer to 
the remarks on the former locations of the Cul-de-Sac, in the report 
of the 19th August, 1852, tending to the fact that many of the 


tracts in that locality have since been covered by survey No. 368, of 


the Mill Tract for Auguste Chouteau, and that these tracts, on that 
account, have been surveyed west of their former situation. 
See also the testimony of Baecané, before 
Lx. p. 26. Mr. Hunt, in which he mentions Barsaloux 
and Calve as the owners of field lots in the 
Grand Prairie, south of his own. Calve is also called for the south- 
ern boundary of the lot of Hubert dit, Berry Tabeau, in Hunt's 
confirmation of his claim. 

In conformity with the latter call, a survey for Calve was executed 
by Joseph C. Brown, as No. 3309, south of that for said Tabeau, as 
No. 3308 (see plat of Cozens surveys). In relation to this location 

Mr. Brown testified as follows: In the case of Page vs. Scheibel 
280 (page 177 of Vol. XI of Missouri reports) that there was a 
lot surveyed for Calve in the Cul-de-Sac common fields, which 
is much nearer to Little river (or Mill creek) than the lot in the 
Grand Prairie. The southern branch of the stream crosses the sur- 
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vey 1n the Cul-de-Sac. Ile was of opinion that the Cul-de-Sac coln- 
mon field had been erroneously located: that the eastern line, as 
how run, being taken as the base, the survey should hav gyone cast 
for quantity instead of west. If these fields had been so run, 
Calve’s lot in the Cui-de-Sace would have touched Little river. 
Returning to the deed in 1776, from Lachance (the mesne owner 
of Calve’s tract) to Mainville, we have Marechal for one of the 
boundaries, see at page 36 of examinations, a lot confirmed in thi 
Cul-de-Sac to Antoine Marechal’s rep’s, which is bounded north by 


sae | ah 

Jacques Marechal and south by a lot not possessed. The foregoing 
. i ‘ 

° } . ' 2 ’ - . | ' is » ‘ 

data does not establish absolutely th: POstLion Ol the Cualve tract, 


but it goes to approximate it by showing that the Marechal family, 
: 2 lor | Hl in 1825 land 
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— 
— 
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one of a 
i that ‘ae; in] ty. 


| 3 1] “oe ee 7 . vt | Sr preiee t 
t will also be recollected that Calve is the south boundary of 
ey } }” ‘ ‘ " Li } ’ ry” } ' ’ 
Berry Tabeau (lex DD of) SUrVeYVY soVAS, ahd that babeaus 
. ) | ’ . | : ik) Pe i + ‘ . 
2s | north boundary is Cadet Jean Rion fhis lot of Jean Rion 
. } \ é, 
is the south bound f Amabel Tavon’s lot (lex. p. 3S). sun 
‘ » ; "| 
Vey VO) } Between yy \ i i ; i i { » , \ No 
OO el } ae 3 ; me Rea seen Pe a ae Vee 
ooUd, lOr JONUCHIM WOoYs representatives, bounded Horth Db \ir. Li 
Bin ee ' eet ry} Lk ae “Spee ee 
compte (Guy mm) and SOULTD UY Pabeau. s »>tTIAL Lhe Lol Of] Ro Is 1cleli- 


tical by the reeords with that of Jean Rion. and the archives of the 
9 ’ ] . a. : ee " 4] ‘ 5 = : : ‘9 j ’ a 
COUNTS establisn LIS Tact, tor on Clie | si O} Lucusi IS, tiie welrs 


Ol Joachim Rov — oO William Carr Lane iis 
Boook AI. wl 349) lot. S| iting the chain of title LO sila Roy, as 

follows ae CO] SSiO to Cad tion 
FR # s }). Ye sale Wy Jean Rion LO Ij beau NOU: Sais by Deau- 
genon to Joachim Roy: legacy by hoy to hi Ss heirs df ule is aiore- 
said by the heirs of Carr Lane: seealso Riviere’s d positions, p. 20 
of examinations. We have therefore. southerly from survey No. S33. 


for Susan Dubreuil 2 boundary O} Lecompt ) a sertes of regular 
locations to the SO ith, boundary of labenu. which is the north bound- 
ary of Calve’s lot 

From the foregoing exposition it seems to be evident that the 

Calyé grant, recorded in Livre Terrien No. 1, } 
Cul- de-S ac and on Mill 

ing Calve’s absence: that the last OWheCr una r lim was Matn- 
282 ville dit Dischenes, from whom no trace of ownership is found 

and that if Calve on his return cultivated and possessed land 
it was no other than the tract originally granted him. 

Survey No. 1oS3 (south of Clannee lier's, No. 1o60) was executed tor 
Calve’s representatives by Joseph C. Brown 1n 1838. The Possession 
by Calve is twice stated In our records: 

Ist. In the elaim of John Mullanp hy to one of the two arpelts 
granted to Auguste Conde on the 10th February, 1770, in the Grand 
Prairie. To sup port his claim Mullanphy offered in evidence the 
deed of sale c xecuted | ) him Oli the 2th May, ISOD (i... p 1). 12). 
by I’rancis Dunegan for two tracts,to wit: One in the common field 
north of St. Louis and the other in the Cul-de-S Sac. bounded on the 
northeast by Joseph Calve, both tracts having heen acquired by 
Dunegan of Mr. Conde. 


creek’ that it was sold to othe persons dur- 


“~~~ 
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2d. This Mullanphy lot — well proven before Recorder Hunt (Ex., 
». 4) in the name of Francis Duncgand dit Beaurosier’s legal rep- 
resentatives as one arpent in the Grand Prairie, bounded north by 
the field lot formerly owned and cultivated by Jasper Calve. The 
testimony of René Dodier that this arpent of Dunegan’s is 3 or 4 
arpents north of Francis Marechal’s lot establishes the faet that the 
lot possessed by Calve lay Wn that part of the Big Prairie 

283 which is under investigation. 
The testimony of John Tayon and Louis Ouvré, taken by Mr. 
brown when he surveyed the ( ‘hanes i r lot {Sec A with report on 
( ‘hancelier’s). shows d that it is the south boundary of Calve. In 


this survey of the ¢ ‘alve tract that de pure \ also took the lepositions 
‘ i 4 ‘ at - * ie 
aD the “ame WIIlhesscs Hlesnys that on the ZOth day OT March, ISS, 


Tavon and Ouvre went with him on the ground and stated that 
next southward of Chancelier’s lot Calve had two arpents front by 
vy and next to Calve, Beaurosier’s, alias Francis Dunegan, 
had but one arpent front; t his quantity is declared by Ouvreé, 
but Tayon does not know Dunegan’s quantity; next south of Dune- 
rah was Jacob Marechal, arpent front, &e. See A with this re- 
port 
Page 210, book 50, of ‘the land sui vevyve d to satisfy Calve’s con- 
3’sssurveys. firmation, is before stated, appears iw be that 
which has been coneeded to John Panptiste 
llervioux Ol) thre Oth December, j: z arpents in the Grand 
Prairie, bounded Ol OE side by Lo 1] (‘haneelier and on the other 


forty lon: 


by —_—— 
In the survey of the lot of Dunegan in 1844 (No. 3285) L. M. Eiler 
took the deposition of Antoine Smith, who testified, under oath, 
that the survey of Calve (No. 1583) includes his original im- 
254 provements; that Calve was the uncle of his (Smith’s) wife; 
that he worked two years on Calve’s land. (See paper A ac- 

COMPAS ble Dune van’s report.) 

S. i. 4552 ae The lot of Ilervioux was confirmed by the 
act of IS12, but by whom the confirmation 
was claimed is not known. Mr. Bate’s re port, at pues 215, 249, & 
280 of the vol. IIT of State papers, shows that in confirming the 
grants in Livre Terrien No. 1 he followed them in suecession, be- 
ginning at page 1 and going to page 55. From this it is believed 
that many confirmations were thus made without any person claim- 
ing them. In facet, the title to a Jarge number was only ascertained 
by the testimony taken under the act of 26th May, 1824. The fol- 
lowing is the data bearing on Hervioux’s lot obtained from the 
county archives, to wit: The inventory of Hervioux’s property, 
archive No, 2530, December 4th, 1775, shows that he died prior to 
that date, and that at the time of his death he owned 1§ by 40 
arpents adjoining Chancelier. ‘To whom he had transferred the 
other } by 40 arpents does not appeal of record, nor Is there uny- 
thing of record to show how the 1} by 40 mentioned in the in- 
ventory Was disposed ob. It was probably abandoned, which 
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PSH enabled Calve to take possession of it when he 1 
Louis 1n L756, or before, as stated. 
(Signed) ° JOHN LOUGHBOROUGH, 


Surve wor ez, hi ral, 


Surveyor General’s Office, St. Louis, January 50th, 1855. 


No. > With Surve YOr (x6 neral’s Report of SOt January, LSD. 
Survey No. 5250. Francis Dunegan dit Beaurosier’s legal 
representatives—I by 40 arpents. 
This claim had its origin in a grant to Auguste Condé on the 10th 


January, 1770—two by 40 arpents in the Grand Prairie of St. Louis, 


x and on the other by Deshetres. 
francis Dunegan to John Mul- 


bounded on one side by Herviou 
The northern arpent was sold 


lanphy on the 2 oth May, 1805—one arpent wide by forty arpents in. 


depth, situated at the place commonly called Cul-de-Sac, bounded 
on the northeast | wy Joseph Calve and southwest by Jacq ics Mare- 
chal. Dunegan had acquired the arpent from Mr. Condé, and 
occupied it from 1768 to 1752. It was 
proven before Recorder Hunt, and included 
In lis list. A lot in the common field of the 
Grand Prairi , containing one arpent in front by torty deep, bounded 
north by the field lot formerly owned and cultivated by Joseph 
Calve and south by Jaeques Marechal’s Mei lot. | 
286 Rene Dodier testified that this is about three or four arpents 
northerly of the lot formerly owned and saliientel ran- 
cis Marechal. We have seen in the Calvé 
Calyé’s case. report that ie eftasman Saves aod ee 
testified to Deputy Brown that the lot of 
Dunnegand adjoined that of Calvé on the south.- This lot of Dun- 
negan’s was surveyed in 1844 by L. M. Eiler, under - 
24th of April of that year. In these instructions he was particu 
larly directed to avail himself of every data within his reach to 
ascertain the true locality of the tract in addition to that afforded 
by the office. With lis field-notes he returned the sworn testimony 
ff Antoine Smith and René Paul (se paper 
P-.441047. Book 59, A). Smith stated he was present when Eiler 
surveys. made the Dunegan survey; that the lines 
run by said Eiler include the original im- 
provements genes. Sankey Wh that he knew from a sink-hole 
that the southeast corner of Calve’s lot and the northeast corner of 
Dunegan’s is at about Say Spanish corner of the two surveys 
stood; further, that the line of the survey for Calyé inelude his 
original improvements; that Calvé was lis wife’s uncle, and that he 
worked on his land for two years. 
287 Rene Paul testified that he was on the ground when Eiler 
performed the survey for Dunegand, and that has read 
attentively his field-notes, and he certifies that the location is in 
conformity wif me pnt, ata by Baptiste Riviere and 
René Dodier, and that the land surveyed by Kiler is the same that 


(Icx., p. 4.) 


Paper A. 


eturned to St. 


instructions of 


ai 
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had been pointed out to him (Paul) on the ground by those wit- 
nesses. See Rene Paul’s testimony on page 27 of examinations. 
(Signed) JOHN LOUGHBOROUGH, 
Surveyor General. 
Surveyor General’s Office, January 30th, 1855. 
No. 14.— With Surveyor General's Report of 50th January, 1855. 


Lot 1 of Cozens’ Surveys No. 1276.—Auguste Conde’s representa- 
tives—I by 40 arpents. Confirmed by the board of commissioners 
under certificate No. 1276. 

The original concession of this lot is the same as that mentioned 
in the Dunegan report, to wit: 2 arpents conceded to Auguste Conde 
on the 10th Jan’y, 1770, situated in the Grand Prairie, bounded on 

one side by Hervieux and on the other by 
Book D, p. 165. Deshetres. Louis Lemonde claimed one of 
the two arpents before the old board. The 
288 following is an abstract of his notice to the recorder, under the 
acts of 1805 and 1807. 
Record land titles. “T claim a tract of land situated — Big 
Prairie, district of St. Louis, formerly the 
property of Mr. Conde, containing one arpent by 40, as appears by 
the concession remaining in your office, book No. 1, p. 31.” 


his 
(Signed) LOUIS x LAMONDE. 
mark. 
ae ® e The board granted, by their certificate No. 


1276, on the 13th November, 1811, forty ar- 
pents to the legal representatives of Auguste Conde, and ordered 
that the same be “surveyed conformably to possession as ascertained 
by report of survey dated as above, 10 Jan’y, 1770.” The “ report 
of survey” here mentioned evidently means the concession to Condé 
of that date, for in Livre Terrien No. 1 there is no recital of sur- 
veying operations, the whole being only an entry of donations of 
lands. I will also remark that Louis Lamonde, having produced 
no transfer from Condé or his heirs, the board, according to their 
practice in similar cases, where the actual claimant did not trace 
his ownership to the original grantee by the representation of a 
written conveyance, excluded his name from their confirmation. 
There is no doubt from the data in the case that this is one of the 

two arpents of the grant to Conde in 1770 and that the other 
289 = arpent is that of Dunegan. It has been shown in the Dun- 
egan case: 
Ist. That he sold in 1805 one arpent to John Mullanphy, bounded 
north by Calve and south by Jacques Marechal. 
2nd. That his legal representatives claimed before Recorder Hunt 
the same lot bounded north by Calvé and south by Jaeques Mare- 


chal. 
Paper A in Chan- 3d. That in the execution of these surveys 
celier, Calve, and forChancelier, Calve, and Dunegan testimony 
Dunegan. was taken by the deputies, from which the 


relative position of the Calvé and Dunegan 
17—v64 
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tracts was ascertained and fixed; that is, they adjoin each other, 
Calve being to the north of Dunegan. 
4th. ‘That consequently Dunegan’s was the northern arpent of the 
Condé grant of 1770. It has likewise been shown in this case of 
survey, No. 1276, that the confirmation to the legal representatives 
of Conde was also a part of the grant of 1770, and that there is 
nothing either in the notice or in the proceedings of the board from 
which it may be inferred that the Dunegan arpent was the same 
arpent as claimed by Louis Lamonde, and since it is certain, by the 
testimony of René Paul, in 1844, that the 
Paper Ain Dunegan. land surveyed for Dunegan was the very land 
proven in 1825 by his representatives, it fol- 
290 ~— lows that survey No. 1276o0f the southern arpent of the Condé 
grant was properly executed. There is a natural object in 
this survey No. 1267, which is mentioned in the testimony of John 
Baptiste Lamonde, the son of the claimant, 
Paper A, in this case. Louis Lemonde. (See Paper A, which a copy 
of said testimony.) It isa spring at the west- 
ern end of said survey. In his field-notes thereof Mr. Cozens as- 
certained the position of said spring, which is inside the tract. It 
bears from the N. W. corner S$. 5° 15’ W. 248 links distant and from 
the S. W. corner N. 84° E. 1043 links distant. See, for the disposal 
of thisclaim by the land officers at St. Louis, page 8 of examinations; 
also letter of 10th July, 1851, from the Commissioner to the recorder 
of land titles. 
(Signed) JOHN LOUGHBOROUGH, 


NSurve yor Oz, ii ral. 


~~ -_ 


Surveyor General’s Office, 30th January, 1855. 
No. 15.— With Surveyor General’s Report of 30th January, 1855. 


Lot No. 4 of Cozens’ Survey.—Francis Marechal’s legal represent- 
atives—} arpent by 40 arpents. Confirmed by act of 13th June, 
1812, & 1826; May, 1824. 

3 This lot was proven before Recorder Hunt 


Ex., p. 12. on the 28th July, 1825. One-half arpent in 
the Grand Prairie; bounded south by Louis 

Ex., p. 4. Deshetres and north by Francis Bequet. In 

291 addition to this data we have the testimony 


of René Dodier in the Dunegan case, in which that witness 

states that Dunegan’s lot was three or four arpents north of this lot 

of Francis Marechal. Mr. Cozens has located this latter lot three 
arpents south of Dunegan’s. 

Arch. 2301. The archives of this county in this case 

show that at the inventory of Nicholas Mare- 

chal, dated 10th September, 1770, there was allotted to the widow of 

said Marechal, Marie Jean Islet, a tract of 2 by 40 arpents, situated 

in the Cul-de-Sac of the Grand Prairie. Mrs. Marechal did not 

convey the same and her at death the title passed to her eight chil- 

dren. There is no conveyance of the land by any of those children 
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prior to the change of government in 1808. 
Kx., p. 12. The first evidence is the claim to } arpent be- 
fore Hunt, in 1525, by Francis Marechal, a 
son of Nicholas Marechal. One other of the two arpents of Nich- 
olas Marechal was in the possession of Francis Moreau, who mar- 
ried Catharine, a daughter of said Nicholas Marechal. The other 


remaining MK arpent of the Nicholas — tract does not appear to have 
been claimed, or it may be that the original two were reduced to 14 


arpents. Now,the Moreau lot, which has not been confirmed, 
292 ~=—s ies south of this Francis Marechal’s lot. Moreau’s lot 1s 
called for in the entry of Condé’s two-arpent 


Ex., p. 13. lot in 1825 before Mr. Hunt. It was sold by 
the heirs of Moreau on the 13th of July, L835, 
Book N, p. 590. to Louis A. Benoist, viz., 13 arpents; bounded 
north by a vacant lot, — separates it from 
book (), |). 227. Antoine Marechal, and south by the lot of 


Auguste Conde. 

On the 30th of July, 1830, the Conde tract 
was sold, bounded north by Moreau and south by Parent. This 
Moreau lot is still possessed to the extent of one arpent by Mr. Be- 
noist, and the Francis Marechal title to the lot No. 4 is now held 

in part by Mr. Vandeventer and the balance 
Book E, p: 351. See by Messrs. Page and Benoist under deeds de- 
report 30th Jan’y, riving from a sale of the } arpent on the 22d 


Smith. 


(Signed) JOHN LOUGHBOROUGH. 
Surveyor General's Oftice, January s0th, 1855. 
No. 16.— With Surveyor General’s Report of 30th January, 1855. 


Lot No. 6 of Cozeas’ Survey.—Auguste Conde’s legal represen- 

tatives—2 by 40 arpen-s. This claim was proven before Re- 

corder Hunt on the 28th July, 1825, 2 

Ex., p. 13. arpents front by 40 deep in the Grand 

Prairie. bounded north by the lot claimed 

by Francis Moreau and south by the lot claimed by 

293 Parent. The lot bounding to the north, that is Moreau’s, is 

not confirmed, nor is there any concession of record for the 

sume; its only mention is in the above entry for Conde. The fol- 

lowing deeds relate to it, to wit: The sheriff 

Book Q, p. 437. of St. Louis county sold on the 30th July, 

LS30, for Charles Sanguinette (who married 

one of the daughters of Condé) to Jobn Mullanphy a tract of 2 ar- 

pents in the Grand Prairie, bounded north by Moreau and south by 
Purent. 

Book W, p. 590. On the 15th July, 1835, Moreau’s lot was 

sold by his heirs to L. A. Benoist as bounded 

south by Condé. The south boundary of Condé is the lot of austin 

dit Parent, which was confirmed by the act of 1824. In the entry 

of the Faustin lot in Mr. Hunt’s minutes the north boundary ts 
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Condé ; therefore the relative position of these two lots is ascertained, 
and in this respect they are properly located, 
Document <A, with Faustin’s lot being No. 7 of Mr. Cozens’ sur- 
Hogan’sargument veys, and adjoining No. 6 for Condé. There 
in this case. are natural objects connected with this Conde 
lot. Antoine Smith in his deposition of 16th 
February, 1852, taken and perpetuated under the order of the cir- 
‘uit court of St. Louis county, stated (see question 25 of chief and 
question 17 of cross-examinations) that east of the Condé 
294 lot there is one of those small pools of stagnant water com- 
mon in the vicinity of St. Louis, ealled marais by the ancient 


French settlers, and which are now designated by the name of 


“ sink-holes.” 


Field-notes, paper A, In order to comply with what I conceive 
in Baccané case. to be implied by the instructions of the 23d 
August, 1855, the ascertaining the position 

of all the natural objects called for by the records of the witnesses 


in relation to the lot under examination, I instructed Mr. Cozens to 
this effect on the 15th September last. From Mr. Cozens’ field-notes 
returned under said instructions the sink-hole spoken of by Mr. 
Smith is shown on the plat and in the place indicated by that wit- 
ness—that is, east of the east boundary of the lot. The surveyor 
has also fixed the position of a house, built some twenty years ago 
by L. A. Benoist (one of the heirs of A. Conde), on this lot, and that 
a spring, known as Condé’s spring, which is near the house and 
within the lines of the lot. 
(Signed) JOHN LOUGHBOROUGH, 


Surveyor General. 
Surveyor General’s Office, January 30th, 1855. 


No. 17.— With Surveyor General’s Report of 30th January, 1855. * 


295 Lot No. 7—Francois Faustin dit Parent—1 by 40 arpents. 
Confirmed by acts of 1812 and 1824. 
Ex., p. 14. Francis Faustin dit Parent’s legal repre- 


sentatives claim a lot in the Grand Prairie, 
near St. Louis, containing two arpents in front, bounded on the 
north by the field lot of Auguste Condé’s legal representatives, south 
by the field lot formerly claimed by Louis Laroche. The north 
boundary of this lot—that is, Cond¢—being correct it is useless to 
review it. The south boundary is Louis Laroche, but this appears 
to have been an error, as will be shown by the following facts: Mr. 
Hunt, in his entry of the lot of Faustin, gave it as above—2 arpents 
(book 2, p. 71). In his list the two arpents were {first transferred, 
but subsequently altered, to one in the original list in the recorder’s 
office, and the same alteration occurs in the list in the office. 


Note.—The list having been returned to the surveyor general on 
the 11th of October, 1827. 

Note.—The alteration on both lists is unmistakeable, the word 
66 ? _ , onal . : . 

one” having been written with a heavy pen and thick ink over 
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the word “two” without having first erasea it. It is evident that 
the alteration was made after this date on both lists, but that 
206 ~~ the original minutes of Mr. Hunt were not corrected aeccord- 
ingly, and neither was the description of the lot in the two 
lists, so that there remained in them as a south boundary the lot of 
Louis Laroche. The matter is explained by the present heir of 
Parent. 

One of the sons of Benito Vasquez, the well-known officer under 
the Spanish government, married Emelie, the daughter of Francis 
Faustin. Another of the sons, Louis Vasquez, presented, in 1825, 
the claim of his brother’s children before Recorder Hunt, and in- 
cluded therein the one adjoining arpent already confirmed to Benito 
Vasquez by Recorder Bates, and which Vasquez arpent was subse- 
quently withdrawn from the confirmation to Parent by the substi- 
tution of “one” for “two” arpents, as stated. There is no deed of 
record transferring this lot to third persons, for 1t 1s still in the pos- 
session of the heirs of Faustin dit Parent, Mr. Elzier Blanchard, 
the present owner, having married Rosalie Vasquez, the grand- 
daughter by her mother, Emilie Faustin, of Francis Faustin dit 
Parent. In the deed referred to in the Condé ease of 30th July, 
18350, the south boundary is the Parent lot. 

(Signed) JOHN LOUGHBOROUGH, 


Surveyor General. 


Survevor General's Office, January 30th, 1850. 


27 No. 18.— With Surveyor General's Report of 30th January, 1855. 


Lot 5 of Cozens’ surveys—Benito Vasquez— 
Ex.,p.15;8.P. 111,276. 1 arpent. One arpent, confirmed by the act of 
29th April, 1816, situated in the Grand Prai- 
rie, near a place called the Orchard. 
There are no boundaries given in the record. Cultivated by Vas- 
quez until the common-field fence went down. It has been said in 
the statement of Faustin’s lot that a claim of two arpents was made 
for that lot, but that subsequently to its entry the quantity of two 
arpents was altered to one arpent. This disturbed the south bound- 
ary of the lot only, for the northern one was fixed by the entry of 
austin calling for Condé on the north and by that of Condé calling 
for Faustin on the south. We have also seen in the Faustin state- 
ment that Louis Vasquez (whose brother had married Faustin’s 
daughter) claimed before Hunt, in the name of Faustin’s represent- 
atives, both the Faustin and the Vasquez arpents. It also appears 
that this Vasquez arpent was uninterruptedly possessed by the orig- 
inal claimants from the beginning of its cultivation till 1852, when 
the oldest remaining members of the Vasquez family sold it as 
bounded north by the tract of Faustin and south by that of Barri- 
beau. 

298 The claim of Pierre Barribeau to 13 arpents was proved to 
be bounded north by that of Benito Vasquez and south by 
Joseph Lacroix. 
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Book G, p. 33. In a deed dated Sth May, 1829, Pierre Bar- 
ribeau disposed of his tract and conveyed it 
to Joseph White for the benefit of his (Barribeau’s) minor children. 
The land therein is bounded north by Vasquez and south by Joseph 
Lacroix. 
(Signed) JOHN LOUGHBOROUGH, 


Surveyor Groene ral. 
Surveyor General’s Office, January 50th, 1855. 
No. i9.— With Surveyor General's Report of SUth Jan’y, LSSo. 


Lot No. 9 of Cozens’ surveys—Pierre Barribeau—1} by 40 arpents, 
confirmed by the acts of 13th June, 1812, and 26th May, 1824. 
Examination, p. 16: One and a half arpents in the Grand Prairie, 
bounded north by the lot belonging to Benito Vasquez and on the 
south by that of Joseph Lacroix. 
Book P. 35 X4, p. 96. The only deed in this case is that of the 
Sth May, 1829, in which Peter Barribeau (the 
grantee) conveyed, for the benefit of his minor children, to Joseph 
White his lot in the Grand Prairie bounded north by Benito Vas- 
quez and south by Joseph Lacroix. 
In the entry of the book of Louis Lacroix No. 10 and south of 
this the north boundary of the lot of Pierre Barribeau. The 
299 above is the only deed relating to this Barribeau tract which 
has remained in the possession of the Barribeau heirs until 
they sold it lately to C. C. McClure, Esq., the present owner, who is 
in possession of a portion of it, upon which he has made large and 
raluable improvements. As to the south boundary—that is, the lot 
of Joseph Lacroix—there are facts also bearing on the Barribeau 
lot which are presented in the statement relating to that lot. In 
his late operations, under instructions of 15th September, Mr. Cozens 


has ascertained within the lines of his survey of the Barribeau lot 
the spring called “ Barribeau spring.” 
A. in the Baccane It is shown on plat D of the report of 1852. 
‘case. 
(Signed) JOHN LOUGHBOROUGH, 


Surve yor (r¢ iifé ral 
Surveyor General’s Office, January 30th, 1855. 
d 0. 20.— With Surveyor (re neral’s Report of >! aL January, 1Sdo 
Lot No. 10 of Cozens’ surveys—Louis Lacroix—l by 40 arpents, 
confirmed by the acts of 15th June, 1812, and 26th May, L824. 
One arpent bounded north by Pierre Bar- 
Ex., p. 17. ribeau and south by Paul Lagrandeur dit 
Guitard. In the entry of the lot of Pierre 
Barribeau it is bounded south by Joseph Lacroix, while this lot is 
in the name of Louis Lacroix. This name of Louis Lacroix seems 
to have been mistaken for that of Joseph Lacroix : 
Ist. Because the two lots.of Lacroix and Barribeau, though 
300 ~=without date, were proven the same day; that is, on the 3d 
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or 4th March, 1825, or one on the Sd and the other on the 
ith of that month, for the entries preceding them on page 3, book 
1, of Hlunt’s minutes are dated the 35d of March, and the following 
entry ohn page | is dated 4th March, 1825. 
2d. The said preceding entries are there of 
No-. 2 & 3 of list. Pierre Barribeau and Joseph Lacroix of lots 
in St. Louis. In them Barribeau is witness 
for Joseph Lacroix and Joseph Lacroix for Barribeau. 
od. In the entries of Louis Lacroix and 
Iex., pp. 16 & 17. Barribeau of these field lots they are still 
witnesses for each other. It is true that Louis 
Lacroix is the witness for Barribeau, but then his testimony is signed 
Joseph Lacroix. rom this I infer that the south boundary of Jo- 
seph Lacroix, given in the Barribeau entry, is the same lot of Louis 
Lacroix, which ealls for Barribeau as its northern line. 
lth. In the deed of Pierre Barribeau of Sth 
Book G, p. 53. May, 1829, to White, the south boundary of 
Burribeau’s lot is Joseph Lacroix. Paul La- 
grandeur alias Guitard, the south neighbor of Lacroix, had no con- 
cession of record nor any confirmation under possession and culti- 
vation in the southern part of the Grand Prairie, neither does any 
sule to or purchase from him of land in the same locality 
dU] appear in the St. Louis records. 
(Signed) JOHN LOUGHBOROUGH, 


Surveyor General. 


Surveyor General’s Office, January 30th, 1855. 
No. 21.— With Surveyor General’s Report of 30th January, 1855. 


Lot No. 11 of Cozens’ surveys—Louis Laroche—2 by 40 arpents. 
Confirmed by acts of 13th June, 1812, and 26th May, 1824. 


mx., p. 18. A common field lot in the Grand Prairie 

of two arpents in front by about forty in 

depth, bounded south by a man named Rondeau, and north by a 

field lot owned by Parent. 

We have seen in the case of Vasquez, south 

Ex., pp. 14 & 15,16 of Faustin; Barribeau, south of Vasquez ; 

& 17. Lacroix, south of Barribeau, that those three 

claims adjoin each other; and they conse- 

quently intervene between Laroche and Faustin, so that the northern 

boundary of Parent given to Laroche seems to have been an error. 

The south boundary of the Laroche tract—that is, Rondeau—is cor- 
rect, as will be seen in the case of Alexis Marie. 

The location of the Laroche tract by Mr. Cozens is, from all I have 
learned on the subject, acknowledged to be correct, and the conform- 
ity with the long and uninterrupted possession of the heirs and 
representatives of Laroche. 

The archives of St. Louis county show the following faets, 
302 viz: Archive 2526, dated June Ist,1774. _It is the inventory 
' of the property of the estate of Louis Briant Laroche. In it 
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there is a tract of 2 by 40 arpents in the Cul-de-Sae of the Grand 
Prairie, bounded on one side by Widow Parent and on the other 
side by Rondeau. 

Archive 337. Public sale, lst September, 1782, in partition of the 
property of Louis Robert, senior and junior, | by 40 arpents, to 
Charpentier, alias Alexander Grimand; bounded on one side by 
Louis Robert, junior, and on the other side by the minor heirs of 
[the] late Laroche. To make this boundary intelligible the sale by 
Antoine Riviere dit Baccané to Louis Robert of the arpent bounded 
one one side by Rondeau and on the other by Corneau (see Baceané’s 
case, archive No. 278), must be referred to. Laroche, who died in 

1775 (as appears by the church records), left 

See chureh reeords, St. three children—lIst, Louis, who died at St. 

Louis cathedral. Ferdinand in 1806 intestate and without 

issue; 2d, Charlotte, who married Joseph Le- 

compte, Aug. 24th, 1784; of this marriage a daughter, Rosalie, was 

born, who married John b. D. Beleour. Mr. Beleour lived on that 

tract in question, and cultivated the same for some 20 years, until 

he sold in 1849. See his deposition in the Alexis Marie case, Ex- 

hibit D. 

303 Arch. 2308. Mary Anne, who, on the 28th June, 1776, 

married Louis Dubreuil. The tract remained in the family 

until 1851, and was possessed by the heirs without any partition 

being made. Madame Belcour appears to have held the northern 
arpent, 1 by 40, and Madame Dubreuil the southern arpent. 

Northern arpent.—In May and June, 1849, 


B. 5, p. 503. John Bb. D. Beleour and Henriette (second 
B. 5, p. 505. wife) and Francis D. Beleour and Joseph L. 
C. 5, p. 312. W. Belcour, the two sons of said J. B. D, Bel- 
D. 5, p. 504 cour by his first wife, Rosalie, divided be- 
D. 5, p. 401 tween them this northern arpent as a part of 
H.5, p. 74 the 2 by 40 arpents confirmed to Louis La- 
L, 5, p. 165 roche, and in the same year Louis V. Bogy 
K.5, p. 77 and Eugene Miltenberger became, under the 
L. 5, p. 166 deeds of said division, the owners of the 40 


arpents. ‘They sold the same on the 11th 
february, 1850, to James A. Handy and 
James I. Pettus. 
Book R, p. 550. Southern arpent.—On the 18th November, 
1831, Marie Anne Laroche, widow of Louis Du- 
breuil, sold to Jean B. Beaufils forty arpents in the Grand Prairie, 
bounded north by Louis Laroche (the Belcour arpent) and south by 
Alexis Marie under Baccane and Rondeau. 
B. S., p. 42. On the 28th January, 1832,J. B. Beaufils sells 
to A.V. Bouis 20 arpents—the east half of the 40 
arpents acquired as bounded; bounded north by Louis Laroche 
304 = (Belcour), south by André V. Bouis (the son of claimant under 
Marie), west by said Beaufils, and east by persons unknown. 
In this deed is the following clause, to wit: “It being expressly un- 
derstood by and between the parties to these presents that the said 
John Baptiste Beaufils shall at all times have aecess to and the 
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privilege to and in the stone quarry opened and worked upon the 
said tract.” The west half of the southern arpent of the Laroche 
tract remained in the possession of Beaufils. 
Book R, p. 356. On the 7th September, 1831, A. V. Bouis, 
the representative of Alexis Marie, had sold 
to J. B. Beaufils the western half of the two arpents of the Marie 
tract (south of Laroche, as will be seen in that case), bounded north 
by Liberge and west by J. B. Cabanne or owners unknown. By 
this purchase and by his above transfer of the east half of the 
southern arpent of Laroche, Beaufils was the owner of 3 by 20 ar- 
pents, or the western half of the southern arpent of Laroche and the 
two arpents of Marie. He died without selling any portion of the 
tract, leaving it to his widow under a marriage contract between 
them, which contained a donation of all property to the sur- 
305 -vivor. The widow married David Desilets and they are now 
living on the Laroche tract, having the sixty 
Book E, p. 222; C., arpents under inclosure and cultivation. 
}). 12. There are natural objects on this lot which 
have been identified: First. A house on the 
northern arpent. Mr. Cozens in his recent operations describes it 
as follows: “ This house was erected some thirty years ago by Bel- 
cour, the then owner of this lot (Laroche’s), who continued to pos- 
sess and cultivate the same until within two or three years ago. 
He resided on the land in 1846, when I first surveyed the same.” 
2d. The stone quarry mentioned in the deed on-the 28th January, 
1852, from J. B. Beaufils to A. V. Bouis. See in the paper A, ac- 
companying the statement of Baccane’s lot, the certificate of Fred- 
erick Mosberger, Esq., whom I sent on the 29th December last to 
ascertain whether the said quarry actually exists or not. He found 
it as represented on plat D—that is, on the west half of the southern 
arpent—though agreeably to the statement in said deed it should 
be on the east half. 
Exhibit Din paper 10 3d. In his deseription of 14th December, 
with general report. 1853, John B. D. Beleour states to his knowl- 
edge André Vineent Bouis, as early as the 
year 1828 or beginning of 1829, cultivated a lot in the Grand 
306 Prairie common fields of St. Louis containing two by 40 ar- 
pents, adjoining on the south the lot of Louis Laroche; that 
said Bouis died upon said land in 1831 or 1832, and that he was 
present at his death. See certificate of Mr. Mosberger, above quoted. 
He was shown the remains of Bouis’ house. 
4th. In his said deposition Belcour states that in 1825 he was 
present when Baptiste Riviere alias Baccane and René Dodier went 
out with René Paul to identify the lot in the Southern Grand Prairie, 
and that they pointed out to him the foundations of an old house 
which they said had been built by Louis Laroche; said foundations 
are still to be seen, and are situated about seven or eight arpents 
east of Desilet’s house. 
A, with Bacanné ease. 5th. The position of the house of David 
Desilets, the present owner of the western 
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half of the southern arpent of Laroche, and of the same portion of 


the Marie two arpents. 
(Signed) JOHN LOUGHBOROUGH, 


Surveyor General. 
Surveyor General’s Office, January 30th, 1855. 
No. 22.— With Surveyor General’s Report of 30th January, 1855. 


Claim of Vincent Bouis’ legal representatives to 2 by 40 

307  arpents of land in the Grand Prairie, bounded north by the 

field lot owned by Liberge and south by the field lot formerly 

owned by John B. Provenchere. This is a confirmation by the act 
of 26th May, 1824, and No. 489 of Mr. Hunt’s list. 

An application for the survey thereof has been filed by the repre- 


rentatives of Vincent Bouis, so as to embrace Cozens’ lot No. 12 of 


Rondeau and No. 13 of Baccane. See accompanying paper A. With 
the application, the following papers were produced: No. 1. Confir- 
mation to Vincent Bouis certified by the recorder. The tract ad- 
joins as aforesaid. ‘The witness, Augusté Conde, states that thie tract 
was owned and cultivated by Alexis Marie until the common field 
fence was taken down, and that Marie sold the same to Pierre Chou- 
teau, who owned the same until he sold to the heirs of Vincent Bouis. 
No. 2. Deed from Alexis Marie, of 27th February, 1806, to Pierre 
Chouteau ; a tract of land of two arpents front by forty in depth, 
situated in the Grand Prairie; bounded north by the land of Fran- 
eis Liberge and south by that of Mr. Provenchere, which land | 
(“Marie”) had sold verbally about four years ago to Mr. Pierre 
Chouteau, and which verbal sale is hereby ratified.” 


308 No. 3. Deed from Pierre Chouteau and Wife, of 2d March, 1818, 
to the Heirs of Vincent Bouis. 


“A certain parcel of land situated in the Grand Prairie having 
two arpents in front by forty in depth, bounded north by the lot 
that had formerly belonged to Francis Liberge and south by that 


formerly belonging to the late J. B. Provenchere, the said piece of 


land here above deseribed and sold being the same which w e, (Chou- 
teau and wife) had acquired of Mr. Alexis Marie in virtue of a deed 
of sale executed on the 27th of February, 1806.” 


4th. The Affidavit of John B. D. Belcour, dated the 14th November, the 
; 14th of November, 1853. 


This affiant says that he was well acquainted with André Vincent 
Bouis (the son of Vineent Bouis); that to his knowledge the said 

souls, as early as the year 1528, or begining of 1829, resided upon 
and cultivated a lot in the Grand Prairie common field of St. Louis 
of two by forty arpents, bounded on the south by Laroche; that 
said Bouis died upon said land in 1831 or 1832; that he was present 
at his death; that the said Bouis sold the western half of said lot to 
Jean B. Beaufils, and that the said Beanfils and those claiming 
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under him have ever since continued to hold possession 
309 of and cultivate said lot. 

Deponent further states that in the vear 1825 he was 
present in the Grand Prairie when Baptiste Riviere alias Baecane 
and René Dodier went out with René Paul (surveyor) to point out 
the different owners of land in the Grand Prairie common fields: 
that he distinetly recolleets that said Riviere pointed out to Mr. 
Paul the lot which he said belonged to him, situated north of a 
spring, about one and a half or two arpents. He then proceeded 
northward, and the lot adjoining his on the north he and Dodier said 
was the lot of Vincent Bouis, which had been cultivated by Alexis 
Marie. The next lot northward was, according to said witnesses, 
the one which Louts Laroche had cultivated. They pointed out to 
Mr. Paul the foundations of an old house, which they said had been 
built by Louis Laroche; said foundations are still to be seen and lie 
about seven or eight arpents east of Desilet’s house. 

The archives of St. Louis county show in this case: Ist, archive 
1436, January 27th, 1897, settlement in partition estate of P. Alexis 
Marie, between his widow,. Reine Guilgant, and bis son, Alexis 

Marie. ‘To Alexis Marie’is allotted a tract of 2 by 40 arpents 
310 in the Grand Prairie; front, the end of 40 arpents; depth 
lands not conceded; north, Liberge; south, Domain. 

2d Archive 2464, July 9th, 1798. Inventory of property of Alexis 
Marie and his wife, Marie Rose Delor.—lIn it there is $ by 40 arpents 
in Grand Prairie; front, the end of the 40 arpents; north, Liberge; 
south, domain. 

3d. Book U, page 263.—The deed already described from Alexis 
Marie to Pierre Chouteau, of 27th February, 1506, 2 by 40 arpents ; 
south, Provenchere; north, Francis Liberge. 

ith. Book G, page 102—The deed already deseribed from Pierre 
Chouteau to the heirs of Vincent Bouis, of 2d Mareh, 1818, two by 
10 arpents; south, Provenchere; north, formerly Francis Liberge. 

5th. Book Q, page 100.—Partition deed July 26th, 1830. Heirs of 
Antoine Vineent Bouis to André Vincent Bouis, 2 by 40 arpents in 
the Grand Prairie; north, Liberge; south, Provenchere; same bought 
by Cabanné. 

6th. Book R, page 393.—Decree of St. Louis circuit court, 1831. 
Heirs and legal representatives of Antoine Vincent Bouis to André 
Vincent Bouis, 2 by 40 arpents in the Grand Prairie; north, Liberge; 
south Provenchere. ) 

7th. Book T, p. 585.—July 30th, 1834, estate of André Vincent 

Bouis to Marie M. Bouis, administrator of said estate conveyed 
oll to Marie M. Bouis, 2 by 40 arpents in the Grand Prairie; 
north, Francis Liberge; south, Jean B. Provenchere. 

Sth. Book R, p. 356.—On the 7th September, 1831, by the follow- 
ing deed (already referred to in the Laroche case): Andre V. Bouis 
sold to Jean Beaufils the western half of the Marie tract—that is, 2 by 
40 arpents—bounded north by Liberge, south by Provenchere, east 
by himself, pita 

9th. Madame Marie M. Bouis having acquired the title against 
the above (see No. 7) ratifies the sale to Beautils as follows: 
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Book T, p. 539.—30 July, 1834, Marie M. Bouts to Jean Beaufils, 

2 by 40 arpents (evidently a mistake; should be 2 by 20 arpents) 
in Grand Prairie, but east by land late of Andre \. Bouts, deceased : 
north, Liberge, and south ly J. B. Provenchere. As already stated 
in the ease of Laroche, Beaufils did not sell the western half of the 
Marie tract. He died leaving the property to his widow, who mar- 
ried David Deislets. They have enclosed the said 40 arpents, 
together with the west half of the southern’ arpent of the La- 
roche lot, which Beaufils had acquired from Marianne Laroche 
alias Dubreuil by deed of 18th Nov., 1831. This deed ’ was 
for the southern arpent of Laroche, but Beaufils sold the east 
half of itto André V. Bouis, as per deed of the 28th January, 
1832. See statement for Laroche. Referring to the deposi- 

312 tion sworn to and subscribed in 1835 by the late Mr. Pierre 
Chouteau (see page —, A, with the Provenchere or Bizet’s lot 

No. 14), he described the said Provenchere lot to be 2 arpents In 


front by 40 arpents in depth, situated about three miles and a half 


to the westward of the town of St. Louis, at a place called the Grand 
Prairie, and in the southern part thereof, bounded on the north by 
a road thirty-six feet in breadth, which separates it from the land 
which the deponent purchased of Alexis Marie; that the deponent 
sv late as the year 1818 sold and conveyed to the Widow Bouts and 
children two arpents by forty, being the land originally purchased 
by the deponent from Alexis Marie, and in said deed described the 
arpents sold as bounded on the south by land of said Jolin Baptiste 
Provenchere, meaning the said two arpents by forty, which this 
deponent alleges that the said John Baptiste Provenchere had for so 
many years claimed, possessed, and cultivated. 

Diagram B is copied from an original diagram of surveys made 
in the Cul-de-Sacand the southern part of the Grand Prairie in 1836 
by the late Charles De Ward, then the surveyor of St. Louis county. 
It shows in relation to the case under cultivation: 

Ist. The tract of S. Philipson under Jean Louis Provenchere of 2 

by 40 arpents. 
o13 2d. The Marie tract of 2 by 40 arpents adjoining to the 
north as stated by Mr. Chouteau. 

3d. The record [road] spoken of by said Chouteau as being 36 
feet wide and separating Provenchere’s from Marie’s land. 

4th. The remains (in 1836) of Alexis Marie’s house standing on 
his lot. 

oth. The Corneau Springs. 

6th. The remains of Marie’s house still exist and they have been 
identified and connected with the northern line of Langlois, as shown 
on plat ws) tg see A, field-notes, with case of Baceaneé., 

By comparing De Ward’s diagram with said plat D it will be per- 
ceived that the said remains occupy in both the same _ position in 
relation to the northern line of Marie. 

From the foregoing data it is evident that the two arpents con- 
firmed to Alexis Marie are ideitical with lot 12 of Rondeau and 
No. 13 of Baccane. 

In the case of Baccané, we have seen, by archive No. 278, that 
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Antoine Baceane (the grantee) sold his arpent to Louis Robert in 
1779, and, by archive No. 337, that of the property of Louis Robert, 

senior and junior, one arpent in the Grand Prairie, bounded 
ol4 on one side by Louis Robert, junior, and on the other by the 

minor heirs of Laroche, was sold in 1782 to Carpentier alias 
Alexander Grimand; whether this arpent last sold was the Rondeau 
rr Baccane arpent cannot now be ascertained, but surely it was one 
or the other of the LWo, the Baccane lot sold to Robert in 1779 or 
the Rondeau lot which came in the possession of one of the Roberts 
by a verbal transfer or otherwise, and which was bounded by the 
Robert lot, formerly Baccane. 

The daughter of Alexander Grimand or Charpentier, Aspasie, 
marricd Jean Beautfils, and is now, as said in the Laroche statement, 
the wife of David Desilets, who owns and lives upon the western 
half of the southern arpent of Laroche and the western part of the 
Rondeau and Baceané lots, which latter part Beaufils had acquired 
of Bouts, and probably In compromise of the conflict between the 
Baceané claim and the claim under Marie, although the Baccane 

title had passed to Robert in 1779. 
x., p. 20. As to the Rondeau lot there is no grant or 
concession to him or to his alias Langlois, nor 
is there any deed to him or from him on record. There seems to be 
no doubt, however, that he occupied and cultivated the land 
315 in question, for in 1774 he is called for a boundary of Louis 
Laroche. (See archive 2526, Laroche case.) - He is also men- 
tioned, as shown in Baceane’s case, as one of the boundaries of 
his grant in 1770; also in the sale by said Baeccané of his lot to 
Louis Robert, archive 278, 24th February, 1779 (see Baccane’s case). 
[n this document he is, however, called foras late Rondeau. There 
is on record, archive 2355, January 5th, 1776, an inventory of the 
property of “Rondeau, an Indian.” It contains personal property 
only. This may or may not be the Rondeau in question, but it is 
certain, from-archive — and —, that Rondeau alias Alexander Lan- 
vlois was dead in 1778, archive No. — being the will of Josette 
Macroix, widow of Alexander Langlois, dated 1778, and archive No. 
— being a second will of said Josette Lacroix, widow of Alexander 
Rondeau, dated in 1779. The spring known as Marie’s spring is on 
unconfirmed lot No. 19, surveyed for Berger. Its position has been 
ascertained of late. See deposition of Smith and Noise stating that 
this spring took the name of Marie because Alexis Marie built a 
shed over it for the use of himself and his neighbor. 
(Signed) JOHN LOUGHBOR OU GH, 


Sur veyor General. 
Surveyor General’s Office, January, 30th, 1855. 
316 No. 23.— With Surveyor General’s Report of 30th January, 1855. 
Lot No. 13 of Cozens’ surveys— Baptiste Riviere dit Baccané—1 by 


10 arpents. Confirmed by the acts of 29th April, 1816; 13th June, 
1812, and 26th May, 1824. 
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Kx., p. 20. In the concession by St. Ange, of 10th 


January, 1770, which is in the name of 
Antoine Baceault, the tract is bounded Onn One side by the land of 


Rondeau and on the other by that of Martigny, alias Corneau. 
The entry of the lot by Mr. Hunt ts Bap- 
Ex., p. 21. tiste Riviere dit Baecane, or his legal repre- 
sentatives, one irpent in the Grand Prairie, 
bounded north by the field-lot owned by Rondeau and south by the 
field-lot owned by Corneau. The following transfers apply to this 
tract: 

Ist. Archive No. 278.—Sale by Antoine Riviere to Louis Robert, 
24 February, 1779, — 1 by 40 arpents in the Grand Prairie ; bounded 
on one side by Corneau and on the other side by — late Rondeau. 
Conceded to vendee by St. Ange. 

2d. Archive No. 387.—Public sale, Ist Septem ber, 1782, in parti- 
tion of the property of Louis Robert, senior and junior, — 1 by 40 
arpents to Carpentier, alias Alexander Grimana; bounded on one 
side by Louis Robert, junior, and on the other side by the minor 

heirs of the late Laroche. 
ol7 3d. Book M, p. 492; Feb’y 3d, 1826.—Sale of Baptiste Riv- 
lere dit Baccané to Augustus H. Evans of 1 by 40 arpents in 
the Grand Prairie; bounded north by Rondeau and south by Cor- 
neau. On the 4th of October, 1828 (Book O, }). 5397), evans sold to 
Peter Lindell the same tract acquired as above. 

The foregoing sales show conclusively that the 1 by 40 arpents 
granted to Antoine Baceane and sold by him to Rebert are the same 
40 arpents which were confirmed to Baptiste Riviere dit Baccane’s 
legal representatives by the act of 26th May, 1824, and sold by 

Baptiste Riviere dit Baccané to A. IH. Evans. 
Ex., p. 27. By reference to the testimony of René Paul 

it will be seen that in 1825 he identified the 
lot of Baccane by the following operations: He set a post in the 
south boundary of the lot, as pointed out by Baccane, from which a 
red oak 2 — in diam. bears N. 65° W. 116 links; red oak 3 —in dia. 
S. 30° KE. 25 l’ks from red oak 2 — in dia. (above deseribed); the 
Rock Spring bears 8S. 39° W.; a black locust near at hand, N. 39° E.; 
Hammond’s spring-house on the left, N. 70° W.; Grosbeard, or big 
cotton-wood tree, on the St. Charles road, N. 11° E. 

The accompanying paper, A, is a copy of the operations of Messrs. 

Cozens, Mosberger, and Indest, who were instructed by me to go to 

the ground in order to identify the natural objects connected 
318 with Mr. Cozens’ surveys. In this instance a line was run 

N. 39° E. from the Rock Spring and another line 8. 70° E. 
from the Hammond or Marie Spring, the same being run by Mr. 
Paul from the post he set in the south boundary of Baccane, and 
they intersected each other at a point near the southern boundary 
of survey No. 14of John Louis Provenchere; that is about 3 of .an 
arpent south of the southern line of Baccane’- lot. Those gentlemen 
also found some stumps and trees, but they were not certain they 
are the same trees or the stumps of the same trees mentioned by 


Mr. Paul. 
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They also made diligent search for the stump of the large cotton- 
wood bearing N. 11° E. from Paul’s red oak, but without suecess. 
This is to be regretted, because, as | am informed, this tree has 
been for a long time a prominent land-mark in that vicinity. 
(Signed) JOUN LOUGHBOROUGH, 


Surveyor General. 
Surveyor General’s Office, January 50th, 1855. 
No. 2 | -— With Surve yor rene ral’s Report of January, 1855. 


Lot No. 14 of Cozens’ surveys.—Jean Louis Provenchere under 
Guillaume Bizet, 1 by 40 arpents, confirmed by act of 4th July, 
1836, decision No 286, grant to Guillaume 
Ex., p. 23 Bizet by St. Ange and Labuxiere, on 7th Feb- 
ruary, 1769, one arpent in the Cul-de-Sac of 
Grand Prairie, one arpent in width by forty In depth, bounded on 
one side by the land of Baeccaneé and on the other by that of Kiery 
Desnoyer. ‘The boundary of Baccane in Bizet’s grant is as- 
319  certained, but not that of Kiery Desnoyer’s, all trace of this 
latter lot being now lost. It is proper to re- 
I.x., pp. 20 & 21. mark in regard to Baccane as one of the two 
boundaries of Bizet that it does not agree with 
those of Baceane’s lot; that is, Corneau on one side and Rondeau 
on the other. 
See decision 256. It will be seen from the testimony given in 
the case of Bizet before the late board in 1835 
that Jean Baptiste Provenchere married the widow of Guillaume 
Bizet after said Bizet’s decease, and that said Provenchere cultivated 
the tract for many years before the advent of the last Spanish lieu- 
tenant governor of Upper Louisiana, Charles Dehault Delassus. 
This lot of Bizet was sold as follows, viz: On the 25th July, 1816, 
Marie Papin, widow of John B’te Provenchere, and Jean Louis Pro- 
venchere, heirs of said John Bb. Provenchere, conveyed to Joseph 
Philipson and Sylvester Labadie “a tract of land situated about 33 
miles west from St. Louis, at the place commonly known by the 
name of the Grand Prairie, which land has two arpents in front by 
forty in depth and is bounded north by a road of thirty-six feet, 
which separates it from the land which Peter Chouteau aequired of 
Alexis Marie, and south by land whose owner is not known.” 
320 The said land belonging to us — as having been cultivated 
during many years by the said John B. Provenchere, now 
dead, and of whom we are the heirs as aforesaid—that is, 1, Marie 
Papin, as widow of the said John B. Provenchere, as son of the said 
John b. Provenchere. 
On the 10th March, 1818, Sylvester Labadie 
B. 4, p. 442. sold his interest and share in the lot to Joseph 
Philipson—i. ¢., 2° by 40 arpents in the Grand 
Prairie, 3} miles from St. Louis, bounded on the northern side by 
the road which separates it from the land of Peter Chouteau, form- 
erly belonging to Alexis Marie, and on the southern side by land 
the owner of which is unknown. 
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In the case of Alexis Marie, or Vincent Bouis’ legal representa- 
tives, the south boundary is the field lot formerly owned by Jean B 
Provenchere. 

In the same case of Alexis Marie we had the following deeds 
under consideration : 

Ist. The deed from Alexis Marie, of 27th February, 1806, 
321  -to Pierre Chouteau,2 arpents, bounded north by Liberge and 
south by Mr. Provenchere. 
2d. The deed from Pierre Chouteau to widow and heirs of Vin- 
cent Bouis, 2 arpents, bounded nortin by the land formerly belong- 
ing to the late J. B. Provenchere. 

3d. The several deeds executed subsequently to the two above by 
the several members of the Bouis family. They all deseribe the 
south and adjoining neighbor of theirs,a Maries tract, as being 
“Provenchere.” There is also the affidavit of Pierre Chouteau, 
senior (see accompanying paper A), already referred to in the Maries 
case. 

Mr. Chouteau testified in 1835 that he was well acquainted with the 
late John Baptiste Provenchere, deceased, the father of John Louis 
Provenchere; that John Baptiste Provenchere, upwards of forty 
years ago, occupied and cultivated a certain tract containing two ar- 
pents in front of forty arpents in depth, situated about three miles 
and a half to the westward of the town of St. Louis, at a place com- 
monly called the Grand Prairie,and in the southern part thereof, 
bounded on the north by a road thirty-six feet in breadth, which 
separates it from the land which the deponent purchased of Alexis 
Marie; that he (Mr. Chouteau), so late as the year 1818, sold and 
conveyed to the Widow Bouis and children two arpents by forty, 
originally purchased by the deponent from Alexis Marie, and in 
said deed described the arpents sold as bounded on the south by 
the land of said John Baptiste Provenchere, meaning the said two 
arpents by forty, which he alleges that the said John Baptiste Pro- 
venchere had for so many years claimed, possessed, and cultivated. 

We have also a plat (already mentioned in the Marie case) of sur- 

vevys made by Charles De Ward in 1836. It 
3, With the Mariecase. shows the tract of two arpents then owned by 
Phillipson, under Provenchere, under Bizet, 
bounded north by Alexis Marie, the old road intervening between 
the two lots, thus proving the accuracy of all the boundaries 
022 of Marie and Bizet lots, which are described in the deeds 
therefor from 1806 to 1816—that is, previous to the confirma- 
tion and the actual survey of the lands thus conveyed. 
(Signed) JOHN LOUGHBOROUGH, 
Surveyor General. 


Surveyor General’s Office, January 30th, 1855. 
No. 25.— With Surveyor General's Report of 30th January, 1855. 


No. 20 of Cozens’ surveys.—Pierre Lacroix—2 by 40 arpents. 
Confirmed by the act of 29th April, 1816. 
Concession of Ist October, 1766, of 2 by 40 arpents in the Grand 


JOHN BAKER ET AL. 145 


Prairie, bounded on one side by that of Dube and on the other by 
that of Jean Rion. Since the report of 1852 no data tending to 
elucidate this location have been discovered, nor does it appear that 
the tract is at presse nt owned or possessed by the heirs or represen- 
tatives of Pierre Lacroix. 
(Signed) JOHN LOU GITBOROUGH, 
Surveyor General. 


Surveyor General’s Office. January S0th, 1855. 
No. 26.— With Surv yor General's Report of 3 Mh January, 1855. 


No. 22 of Cozens’ surveys.—Joseph Sorin dit Larochelle—2 by 40 
arpents. Confirmed by special act of 2d July, 1836. 
The tract is described in the above act (Statutes at Large, vol. 6, 
p. 679) as being two arpents front by forty arpents in depth, situ- 
ated in the second line of concessions or grants adjoining to the city 
of St. Louis, at a place called the Cul-de-Sac, bounded on the front 
by the west line of the forty-arpents lots, and adjoining at its west- 
ern boundary and depth to the “ roye.| domain,” on the north ad- 
joining to the land of Madame Camp, and on the south to that of 
Mr. Yosti. Sinee the report of 19th August, 1852, no new data 
touching the claim have come to light, except the plat of De Ward’s 
surveys in 1836. It shows: 
The cultivation of La Chance (the assignee of Sorin) within 
the Chouteau mill tract. This agrees with the calls in the act— 
that is, the locations for La Chance takes or begins at the 
20 end of the lO-arpent lots or first concessions (the western 
boundary of the common field) and runs westerly for quanh- 
tity. 

The survey by De Ward for 8. Philipson, under La Chance, 
under Larochelle, north of the location given to the confirmation of 
Mullanphy, under Emilian Yosti, as per certificate No. 1552. 

(Signed) : JOHN LOUGHBOROUGH, 
: Surveyor General. 


Survevor General’s Office, January 30th, 1855. 
No. 27. With Surveyor General's Report of 30th January, 1855. 


ltesume of the following surveys: 


No. 3004-88, EGP OUG i. pen ccnccccscnni amanda Sm ee 

Ne. 166) ERI sities uw on cnmennn ae 

Grant to: SIOPVIEE ncchindiiniwnnccnce os tuispsinuliiadinainivdeaetc a 

IO. 15BR oO ING icine etd inethnn on cenexenas ons ae 

Conde’s grant, | No. 3285—Dunegan ...... ---------- 1 arpt. 

of 2 arpents, J No. 1276— ‘onde’s re presentatives.—--- 1 arpt. 
rom the record of R. Kiercerau — is without a south neighbor. 


Chancelier No. 1561. From the record Chancelier is bounded on 
one side by Hervieux and for the other side no neighbor is stated. 
The locality of this lot was proven by the witnessess Ouvri and 
Tayon at the line of the survey in 1839, also by the witness Smith 

19—964 


146 WILLIAM GLASGOW, JR... COMMISSIONER, &¢., VS. 


in 1844 by his showing the N. E. corner of the Kiercerau, No. 3304, 
to Deputy Eiler when he surveyed No. 3285 for Dunegan. The 
record does not prove, as asserted, that Chanecelier’s and Hervieux’s 
lots are the most northern lots in the Grand Prairie. 

Caive, No. 1583. J. B. ge ge had a grant of two arpents In 
1776, bounded on one side by Chancelier, the other side without 
neighbor, to which all trace of ownership is lost since 1785. Calve 
had been absent from St. Louis, when he returned about the year 
1786. Record and testimony prove that he cultivated this lot of 
Hervieux. 

In the sale of the lot of Dunegan in 1805, and the proof in 
024 1825, the north boundary is Calve. In the survey of Chan- 
celier and Calve in 1839 Tayon and Ouvie testified that Calve 

was the next south neighbor to Chancelier. 

In 1844, when the Dunegan survey was executed, Antoine Sinith 
established the correctness of — Calve survey, and stated thiit its 
lines included Calve’s old improvement. Smith’s wife was Calve’s 
niece. : 

Dunegan, No. 3285. Auguste Conde had a concession of two ar- 
pents in 1770, bounded on one side by Hervieux and on the other 
by Deshetres. (This Deshetres had no grant and no confirmation.) 
Dunegan sold to Mullanphy in 1805 one arpent of the Conde tract 
bounded north by Calve. The lot of Dunegan was proven in 1825 
to be bounded north by Calve. In 1839 Ouvre and Tayon testified 
that the south boundary of Calve’s wes Dunegan. In 1544 Antoine 
Smith also testified that Dunegan was the south boundary of Calve 
and Rene Paul; that the survey for Dunegan by Ejler in ‘that latter 
year was in conformity with the testimony given in 1825 by the 
witnesses Riviere and Dosher before Recorder Hunt. It has been 
shown in the case of Chancelier and Hervieux that they adjoin each 
other. Condi is also bounded on one side by Hervieux. Then Her- 
vieux was evidently located between Chancelier and Conde. The 


other boundary of Conde is Deshetres. This Deshetres is mentioned 


in the record as follows, viz: As a boundary of the concession to 
Francois Bisonet, L. T., 1 p’l. But this location is in another part 
of the Grand Prairie. (See report of 15th Feb’y, 1854, upon the off- 
sets in that common field.) 

In the claim of Francis Marechal’s, senior, legal representatives 
(lot No. 4 on Cozen’s map) the description calls for Deshetres 
as the south boundary. This is the Deshetres lot called for in 
Conde’s grant. See also in the Dunegan report the testimony 

Revie Dodier that this lot of Dunegan was three or four 

929 arpents north of that of said Francis Marechal’s (which is 
bounded by Deshetres). Then, without attempting correctly 

to locate Deshetres, who is without concession or confirmation, we 
may say that the “one side,” which he adjoins to Conde, was on the 
south side of the latter, so that Hervieux was the north boundary 
of Conde, and consequently the south boundary of Chancelier; that 
in 1775 Hervieux was deceased ; that since that time nothing shows 
the possession or cultivation by his heirs or assigns of the land 
granted to him. It is shown, on the other hand, that Calve culti- 
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vated the said land between that of Chancelier to the north and that 
of Dunegan, the assignee of Conde, to the south, and that this pos- 
session and cultivation by Conde has been satisfactorily ascertained 
by the deputies who surveyed his and the Chancelier and the Dune- 
ean lots. ‘The record and the testimony prove, therefore, the correct- 
ness of the survey of Chancelier, south of that of Kiercerau (to whom 
Duralde gave no south boundary), then Calve, south of Chancelier, 
and Dune van (the northern arpent of Conde) south of Calve. 

No. 1276. Conde’s legal representatives.—It has been shown in the 
case of survey No. 3285 that the Dunegan lot was the northern 
arpent of the two-arpent track granted to Auguste Conde in 1770, 
and also, by the proceedings had by the board on this claim, that it 
originated in the same grant of 1770. Then itis the southern of 
said erant which was confirmed under certificate No. 1276, Conde’s 
representatives, and, iis the location of the Dunegan Is proven to be 
ceorrect, it follows that the location for Conde, Immediately south of 
Dunegan’s, is likewise correct. A spring known as Lemonde’s 
spring (from the name of the individual who claimed this Conde 
arpent, without a written Instrument of his right thereto) is within 
the survey of the arpent and near its southern corner. 

(Signed) JOHN LOUGHBOROUGH, 


Supve yor Ge neral. 


Oftice of Surveyor General, January 50th, 1850. 


yt 


) No. 25.— With Surveyor (ye i¢ ral's Report of SOth Junuary, LSS. 


Resume of the location of the following lots: 


Lot No. 4—Francis Marechal----- si imei abide 5 arpent. 
Lat No. 5—Morean, not confirmed... <c<<< «««« lL arpent 

Lot No. j6—Auguste Conde ee arpents. 
Lot No. 7—Francis Faustin —.--- it wii ehaleenia gia Haar lL arpent. 
Lot No. S—Benito Vasquez i alae hi cai eal ls on a ie eee ates | arpent. 
Lot No. O-—Flerre BAPHEROREE .nececs ccncccncuesces 49 GIES 
Lat No. 10-Joseg8 EE nc .ccnnn cnn cemnnines - 1 arpent. 
Lat No. 11—Louis Laroene..«.-.- sical ecsean deal aa ae arpents. 
Lot No. 12—-Rondeau, 1 arpent, not confirmed Contirmation to 


Houls representa- 
Lot No. 13—Baccane, 1 arpent, not confirmed } tives. 2 arpents. 


Lot No. 14—Guillaume Binet... ..... ----ccacnnucss | OFpO04. 
lot No. 16-—Corneen. mob Gurnee «nou ocean oenes 1 arpent. 


It will be proper to begin with lot No. 6,of Auguste Conde, whose 
location seems to be indisputably correct: 

Ist. by the northern and southern boundaries; that is, Moreau 
and austin. 

2d. By its uninterrupted possession by the heirs or representatives 
ot Conde LO this day, there being no possession by the Mullanphy 
estate under the sheriff’s sale of 30th July, 1830, for Charles San- 
quinette. A house built some twenty years ago, by Louis A. Benoist, 
one of Conde’s heirs, is at this day standing upon the lot. 
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od. Natural objects pointed out by witnesses in connection with 
the locality of the lot have been ascertained by fielding operations 
to be at the places assigned them by said witnesses, to wit: Conde’s 
Spring, near Benoist’s house, and a large sink-hole on the east front 


of the lot. 3 
No. 7. Francois Faustin dit Parent.—In the calls of the confirma- 


tion to Conde, Faustin is the south boundary and in those of 


327 the confirmation to Faustin the north boundary is Conde. 

Hence, if the Conde lot is properly located the Faustin lot is 
properly located. It has been shown that this Faustin lot was orig- 
inally entered as being two arpents wide, but that it was subse- 
quently altered to one. That one of the sons of Benito Vasquez, 
married Emilie, Faustin’s daughter and that Louis, one of the other 
sons of said Benito, presented in 1825, to Recorder Hunt, the claim 
of the children of lis deceased brother for confirmation; that the 
claim thus presented embraced the one adjoining arpent already 
confirmed to Benito Vasquez by the act of 1816, which adjoining 
arpent was withdrawn as aforesaid from the confirmation to Faustin, 
leaving to this latter but the one arpent of lot No. 7, and, finally, 
that no transfer of this said arpent ever took place, the present 
owner, Mr. Blanchard, being the heir of said Emilie, as husband of 
her daughter. 

No. 8. Benito Vasquez.—The confirmation in this case does not 
give the definite boundaries. However, the statement in the claim 
of Faustin explains its location. In the confirmation of lot No. 9 
to Pierre Barribeau the north boundary is Benito Vasquez, and in a 
deed transferring that Barribeau lot in 1829 the north boundary is 
Benito Vasquez. The Vasquez lot was not sold by the heirs or 
representatives of the confirmee until 1852. : 

Lot No.9. Pierre Barribeau.—Lot proven to be bounded uorth 
by Benito Vasquez and south by Joseph Lacroix. In 1829 Pierre 
Barribeau conveyed it for the benefit of his children, with the same 
limits. 

The spring known as the Barribeau spring has been ascertained 
to be within the lines of the present survey. The possession of the 
land remained in the Barribeau family until they sold it lately to 
C. C. McClure, Esq., the present owner. Lot No. 10, Louis Lacroix, 

calls for Pierre Barribeau as his northern neighbor. 
328 Lot No. 10. Louis Lacroix.—lIn this case it is shown that 

the name of Louis should have been Joseph. This transpo- 
sition would of itself be immaterial, but it is noticed to aecount for 
the south boundary of Barribeau’s lot, which is Joseph Lacroix, and 
the north boundary of this lot of Louis Lacroix, which is Barribeau. 
No deed of transfer in early times is found for the lot of Lacroix, 
but it is mentioned as the south boundary of Barribeau’s deed to 
White of the Sth May, 1829. Paul La Grandeur alias Guitard is 
the south boundary of Lacroix, but this is the only mention of this 
Guitard in the United States records and the records of St. Louis 
county touching a field lot belonging to him, in the southern part 
of the Grand Prairie, either under grant or possession before 1805, 
or acquisition from others. 
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No. 11. Louis Laroche's representatives —Bounded north by 
Widow Parent and south by Rondeau. This Parent boundary is 
commented upon in the general report. The south boundary, Ron- 
deau. 1s correct, as will be seen in the case of the heirs of Vincent 
Bouis under Marie. : 

This Laroche claim had its origin hefore 1774, for in that year an 
inventory was made of the estate of two arpents in the Grand 
Prairie, bounded by Widow Parent and Rondeau. In 1782 the land 
of the minor heirs of Laroche was one of the boundaries of the 
land of Baceane, lot No. 13, or of that Rondeau lot No. 12 (see 
archive No. 337). Since those early days there has been to this day 
an unbroken possession of the tract of Laroche by his heirs or rep- 
resentatives. 

The northern lot fell to the lot of his daughter Charlotte, whose 
daughter Rosalie married John bB. D. Belcour, until it was sold by 
himself, or his sons, in 1849, to other parties. ‘The southern arpent 
became the property of Laroche’s other daughter, Mary Ann, who, 

in 1831, sold the said arpent to John B. Beaufils, bounded 
329 north by Louis Laroche (the Belcour arpent) and south by 

Alexis Marie, under Rondeau and Baceane. In 1852 Beaufils 
conveyed to A. V. Bouis the east half of the southern arpent; west, 
self: north, Leroeche: south, Andre V. Bouts (the son of claimant 
under Marie), but in 1831 A. V. Bouis had sold to said Beaufils the 
western half of the two arpents of the Marie tract (south of Laroche), 
so that Beaufils had the western half of the southern arpent of 
Laroche (after his sale to Bouis) and the western half of the Marie 
tract (after his purchase from Bois)—that is, 3 by 20 arpents, which 
became the property of his widow by their marriage contract. This 
widow married David Deislets, who is now in possession of said sixty 
aurpents, and has built a house on lis property, the position of which 
has been ascertained as shown on plat D. See also east of it the 
quarry mentioned in the deed of 1832 from Beaufils to Bouis, and 
near it the remains of an old house, the situation of which has also 
been lately fixed. See field-notes in document A, with statement, in 


» . 
Baceane ease. 


Vincent Bouis’ Legal Representatives. 


The confirmation by Mr. Hunt of 2 by 40 arpents is bounded 
north by Liberge and south by the field lot owned by John B. Pro- 
venchere. ‘The United States records do not show that Liberge had 
any grant or possession in this part of the Grand Prairie, nor do the 
county records mention any deed by which he acquired or sold such 
grant or possession. This Liberge seems to have occupied, in former 
times, the lot ef Laroche, for, in the settlement of the estate of P. Alexis 
Marie, made the 27th of January, 1797 (when the cultivation of 
the common field had already ceased by the removal of the fence 
in 1793), the north boundary of his land is Liberge (archive No. 
1436), and it will be remarked that the same boundary of Liberge 
occurs were us late as 1834, in the transfers of the tracts, two of 
which are in favor of the representatives of Laroche, adjoining 
to the north. 
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300) The possession of Marie by the above archive, No. 1456, 
ascended to 1797. In 1798 the inventory of the property of 
Alexis Marie describes the two arpents, bounded north by Liberge 
and south by the Domain. In 1806 Marie sells the land to P. 
Chouteau, bounded north by Liberge and south by Provenchere. 
[In 1825 the claim is proven with the same boundaries, and the fore- 
going deeds are mentioned, 

The subsequent deeds of the Bouls hers relate the Silvie bound- 
aries. In 1855, Pierre Chouteau (see paper A in the Bizet or 
Provenchere CUuse | deposes that the lot Ol Provenchere cor Dizet) Is 
bounded on the north by a road thirty-six feet wide, which separates 
it from the land that he purchased of Alexis Marie, and sold in 
ISIS to the Widow Bouis and children, and in 1836 De Ward, the 
surveyor of St. Louls county, locates the wo lots ol Provenchere 
and Marie; he ascertains the old road of thirty-six feet between 
them, the remains of Alexis Marie’s house, and the Corneau springs. 

The old road is now obliterated, but the remains of Marte’s louse 
and the Corneau spring have heart lv been connected with thie nes 
of Cozens’ surveys, and found to agree with Mr. De Ward’s plat, ex- 
cept that the spring is located a little southward from the place 
where said DeWard depicted it, though perhaps without 
racy of an actual measurement thereto from the north or south line 
of the Provenghere tract. 

There is also the deposition In 1853 of Mr. Baleour, onee the 
owner of the northern arpent of Laroche (see No. 4, with Desilet’s 
application). He was acquainted with Andre V. Bouis (the son of 
Vincent). In 18258 or 1820 Beuis resided on the lot of 2 arpents 
south of Laroche. In 1831 or 52 Bouis died on said land, and 

Belcour was present at his death. Bouis had sold the western 
Oo half of the lot LO Beaufils, by whose assignees Ss 1l 1s how Pous- 
sessed and cultivated. 

Belcour states that he was present in 1825 when Riviere and Do- 
dier pointed out to Rene Paul the different owners of land in the 
Grand Prairie. About 13 or 2 arpents north of a spring (Corneau’s) 
was the lot of Vincent Bouis, and north of this was Larouche’s. 

Now turning to the Provenchere or Bizet claim we tind : 

Ist. That J. B. Provenchere married the widow of Guillaume 
Bizet. 

2d. That in 1816 the said widow and her son, Jean Louis Pro- 
venchere, sold their land to Philipson and Labadie, 2 arpents, 
bounded north by a road 36 feet in width, which divides it from the 
land bought by Peter Chouteau of Alexis Marie. 

3d. That in 1818 Labadie sold his interest in the land to S. Phil- 
ipson and with the same boundaries as described in the preceding 
deed. 

Lot No. 12. Rondeau alias Alexander Langlois—This uncon- 
firmed lot is the northern arpent of the Marie tract, but there is 
nothing to show how Marie obtained it and had possession in 1797. 
(Archive, 1436.) It is shown that neither Rondeau nor his alias, 
Alexander Langlois, did convey the land. Rondeau was dead in 
1778. Inthe deed of 18th Nov., 1831 (Laroche case), for the sale to 
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Beaufils of the southern arpent of Laroche, the southern boundary 
is the lot of Marie under Baceane & Rondeau. 

Lot No. 13. Baceane’s representatives.—This is the southern ar- 
pent of the Marie or Bouis claim. The confirmation is double in 
this case: 

Ist. To Baceane’s representatives by the act of Congress of 29th 
April, 1816, under the grant to A. Baccane of 10th January, 1770, 
bounded by Corneau and Rondeau. 

2d. To Baptiste Riviere dit Baccane, or representatives, by the act 
of 13th June, 1812, and 26th May, 1824, with the same bound- 

aries. 
$32 Then the double confirmation evidently apphes to the 
same land. 

The grant of 1770 was sold by the grantee, Antoine Riviere, to 
Louis Robert, on the 24th February, 1779, and the confirmation of 
1824 was sold by Baptiste Rivere dit Baccane on the 3d of Febru- 
ary, 1826, to Augustus H. Evans. In both deeds the tract is bounded 
by Rondeau and Corneau. 

[In 1825 Baptiste Riviere pointed out his land to the late Rene 
Paul, who then connected its southern boundary with some natural 
and well-known objects in the vicinity; that is, the Marie and Rock 
Springs, a large cottonwood tree, and some trees near the sai! south- 
ern line. Of all these objects only the two springs could be relied 
upon lately to test Mr. Paul’s operations. <A line was run from his 
bearing from Rock Spring and another line from Marie’s spring, 
and they intersected each other at a point about % of an arpent 
southward of the south boundary of the lot of Baccane, as surveyed 
by Cozens. There is no link uniting the Baceane title with that of 
Marie. 

Lot No. 14. Guillaume Bizet—A grant of one arpent in 1769, 
bounded on one side by Baeccane and the other Kiery Desnoyers. 
The Baccane boundary is ascertained, but that of Desnoyers is not. 
Bizet died and his widow married Jean Baptiste Provenchere. It 
was proven: that Provenchere cultivated two arpents; that is, he 
added to the one arpent of Bizet the one arpent on which stands the 
Corneau spring.. The records do not show that the latter arpent was 
either granted or confirmed to Corneau or sold by him to any one. 
The widow of J. B. Provenchere and his son, Jean Louis, sold in 1816 
to Philipson and Labadie their two arpents, bounded “north by a 
road of 36 feet, which separates it from the land which Peter Chou- 
teau acquired of Alexis Marie,and south by land the owner of which 
is unknown.” In 1818 Labadie sold his interest to Philipson and de- 

scribed the same boundaries. The paper A in this ease 1s 
333 the deposition of Peter Chouteau in 1835,a synopsis of which 

is already presented in the foregoing remarks on the location 
of Alexis Marie. It will be sufficient here to repeat that Mr. Chou- 
teau's testimony, in addition to the eall in Vineent Bouis’ confirma- 
tion for Provenchere, the above deeds to Philipson and Labadie, 
and from Labadie to Philipson, and the deeds in the Marie case, 
absolutely prove that the lots of Marie and Bizet were coterminous, 
Marie being north of Bizet and Bizet south of Marie. 
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As to lot No. 4 of Francis Marechal it has the following features: 

Ist. It is not satisfactorily connected with the northern block of 
surveys beginning with Chancelier’s and extending south to survey 
No. 1276 for Conde’s representatives. 

2nd. But it appears to be connected with the southern block 
locations (by way of Moreau’s possession) beginning with lot No. 6 
and going southward to Bizet lot, No. 14. 

ord. That the lot is a part of the tract once owned by Nicholas 
Marechal, of whom Francis was a son. 

4th. That the possession of Moreau, a on the south Mare- 
chal’s lot, is also a part of the lot of Nicholas Marechal, whose 
daughter, Catharine, Moreau married. 

oth. That the possession of Moreau, one arpent, and the half 
arpent of Francis Marechal make together half an arpent less than 
the two-arpent tract of Nicholas Marechal. ° 

6th. That on that account the half arpent of Francis Marechal 
does not take the location of any other claim derived from Nicholas 
Marechal’s ownership; and 

7th. That the lot of Francis Marechal is now possessed under the 
title he vested in Antoine Smith in 1816. 

(Signed) JOHN LOUGHBOROUGH, 


Surveyor General. 


Surveyor General’s Office, January 30th, 1855. 


Schedule of papers sent to the Commissioner of the General 

Oo: Land Office, with the report of the 30th January, 1855, on 

Cozens’ survey in the southern part of the Grand Prairie 
common field : 


No. 1. Copy of public notice of 14th September, 1853. Record in 
surveyor general’s office. 

No. 2. Argument of Willis L. Williams, Esq., of 15th July, 1853, 
against Cozens’ surveys. No copy left. 

Nos. 3 and 4: Arguments of Messrs. Barton Bates and R. M. Field 
against Cozens’ surveys. No copy left. 

No. 5. Argument of John Hogon, Esq., in favor of location of lot 
No. 6 for Conde. No copy left. 

No. 6. Argument of P. J. Hurck, Esq., in favor of No. 8 for Benito 
Vasquez. A copy left. 

No. 7. Argument of T. J. Hurck, Esq., in faver of loeation of lot 
No. 7 for Faustin dit Parent. <A copy left. 

No. 8. Argument of Thomas C. Reynolds, Esq., in favor of loca- 
tion of lot No. 8 for Benito Vasquez. No copy left. 

No. 9. Argument of C. C. McClure, Esq., in favor of location of 
lot No. 9 for Pierre Barribeau. No copy left. 

No. 10. Application of David Desilets for the survey of Vincent 
Bouis’ lot, with Exhibits A, B, C, and D. 

No. 11. Statement of Louis Chancelier’s survey No. 1561, with a 
document, A, containing testimony of Tayon and Ouvie, from page 
205 of book No. 50 of pr ivate surveys. Statements recorded. 

No. 12. Statement of Jos. Calve’s surv ey No. 1585 (statement re- 
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corded), with a document, A, containing Tayon’s and Ouvie’s testi- 
mony, from page 210 of book No. 50 of private surveys. 

No. 15. Stateroent of survey No. 3285 for Francis Dunegan (re- 
corded). With it is document A, a copy of the testimony of A. Smith 
and Rene Paul, taken from pages 44 to 47 of book No.'59 of private 
surveys. 

No. 14. Statement of lot No. 1 of Cozens’ location for Conde’s rep- 
resentatives (recorded). With it is document A, a copy of the affi- 
davit of Jno. B. Lemonde.: No copy left of A. 

No. 15. Statement of lot No. 4. Francis Marechal. Recorded. 

No. 16. Statement of lot No. 6. A.Conde. Reeorded. 

No. 17. Statement of lot No. 7. F. Faustin. Recorded. 
33D No. 18. Statement of lot No. 8. Benito Vasquez. Re- 
corded. 

No. 19. Statement of lot No. 9. Pierre Barribeau. Recorded. 

No. 20. Statement of lot No. 10. Louis Lacroix. Reeorded. 

No. 21. Statement of lot No. 11. Louis Laroche. Recorded. 

No. 22. Statement of the unsurveyed lot confirmed to Vincent 
Bouis’ legal representatives. With it are documents A; the appli- 
cation of Desilets, already numbered 10 in this schedule, and B, a 
plat of De Ward’s surveys in 1836. All these papers are recorded 
or copied. 

No. 23. Statement of lot No.12. P. Riviere dit Bacanne(recorded). 
With it is document A, a copy from book of private surveys No. 67 
of the operations of Messrs. Cozens, Mosberger, and Indest at the end 
of 1854 and beginning of 1855. 

No. 24. Statement of lot No. 14 for G. Bizet. With it is document 
A, a copy of the testimony of Pierre Chouteau. Statement recorded 
and A copied. 

No. 25. Statement of lot No. 20. Pierre Lacrox. Recorded. 

No. 26. Statement of lot — 22. Jos. Sorin dit Larochelle. Re- 
corded. 

No. 27. Resume of the date bearing on the locations of surveys 
Nos. 1561, 1583, 3285, and lot No. 1 of Cozens’ surveys. ‘ 

No. 28. Resume of the data bearing on the locations of lots Nos. 
l, 6, 7,8, 9, 10, 11, 18, and 14 and the unsurveyed lot confirmed to 
Vincent Bouis’ representatives. 

OFrFrice OF THE U.S. RecorpDER OF LAND TITLEs, 
St. Louts, December 16th, 1872. 

This ts to certify that the foregoing report has been correctly copied 
from pages 164 to 219, both inclusive, in letter-book marked “A No. 
1,’ which .book-is, up to this day, kept on file in this office. 

STELLMAN O. FISH, Recorder 


OFFICE OF THE CUSTODIAN OF THE 
ARCHIVES oF U.S. Surveys In Mo., 
| Sr. Louis, May 19, 1873. 

[t is hereby certified by the undersigned, duly appointed, accord- 

ing to law, custodian of the records and other papers which 

306 belonged to the office of the surveyor general for Illinois and 

Missouri, to which the State of Missouri is by law entitled, 
20—064 
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that the foregoing report is a true and correct copy, Irom pages ld 
to 219 (both inclusive), of a book marked “A No. 1,” which book ts 
up to this day preserved on file in this office. 
[ SEAL. | I. H. HESSE, Custodian. 

To the introduction of which in evidence plaintiff objected, and 
the court sustained said objection and excluded said paper; to which 
ruling of the court defendants then and there duly excepted atthe 
Lime. 


Communication from the Surveyor Gen'l to Wm. HH. Cozens of 22d Feb’y, 
1S5d. 


12. Communication from the surveyor general to Wm. Il. Cozens 
of 22d February, 1855, as follows, to wit: 


OFFICE OF THE SURVEYOR GENERAL, 
St. Louis, 22d February, ISD55. 

Sir: You are hereby appointed to execute the following field work 
in the southern part of the Grand Prairie conimon field of St. Louis: 
Ist. ‘To prolong the western line of the Grand Prairie from the south- 
west corner of survey No. 1276 (lot No. 1 — your location) southward 
to the south boundary of lot No. 14 of Guillaume bizet or his legal 
representatives, so as to make it a single straight line from the north- 
west corner of survey No. 1296, for Mainville Dechenes. The east 
and west boundaries of surveys No. 1296, 1461, 3505, & 3304, in 
1838, by Jos. C. Brown, bear N. 29° 30’ E. 

The east and west boundaries of surveys No. 1561, 1583, & 
3285, subsequently executed by said Brown and L. M. Eiler, is N. 
28° 45 E. 

The discrepancy between those bearings may have arisen from a 
slight difference in the variation, or the ordinary causes producing 
such discrepancies, when surveys are made at different times. Your 
whole eastern line bears N. 28° 45’ E. and so does your western 
line, except the western boundary of survey No. 1276, which runs 
N. 29° 5’ E. Should this latter course be prolonged south the west 
boundary of the Grand Prairie, from Mainville to Bizett’s lot, would 

not be a straight line, but two lines, the angle to which is the 
dof corner common to surveys No. 1276 and 3285. This is to 
be avoided. 

2. From the new western line run and fixed as aforesaid extend 
eastward lot No. 12, for Rondeau; No. 13, for Baccane, and No. 
14, for Guillaume Bizet, so as to make their eastern boundaries a pro- 
longation of the eastern line of the lots north thereof. 

3rd. Locate on lots No. 12 for Rondeau and No. 13 for Baccane 
the lot of two arpents confirmed to Vincent Bouis’ representatives 
by the act of 18th June, 1812, and 26th May, 1524. 

4th. The side lines of many tracts are crossed by the small creeks 
made by the several springs of the locality. The distance of such 
intersections from a given corner not being stated in your former 
notes it is necessary to repair the omission, and if there are any 
of the natural and permanent objects connected with your surveys, 
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the locality of which has not heretofore been fixed in relation to the 
lines thereof, vou will fix that locality by actual measurement. For 
Instance, SUpposIng that you are cli scribing the south boundary of 
Laroche, state “at — chains a point, from which the remains of 
Marie’s house bears — at chains cross a branch running.” But this 
instruction, [ repeat, is only to be carried out where the connections 
have not already been made. 

5th. From the Marie spring run a line No. 28° 45’ E. to the 
southern boundary of lot No. 14, for Bizet, and from the point where 
it Intersects It run to the S. W. corner of that lot for connection. 

Gth. It is desirable that your measurement be taken In chains and 
links, and not in feet and inches 
ith. Connect all vour intersections, with the lines of established 
surveys to the nearest corner of said surveys where your new opera- 
tions shall require it. It is expeeted that you will attend to this 
work without delay. 

Very respectfully, your ob‘d’t serv 


SURVEYOR GENERAL. 


To Wm. H. Cozens, Esq., deputy surveyor, St. Louis, Mo 


»| 


+> 


338 Orrice oF U.S. RecorperR or LANpD TITLes, 
Str. Louts, 27th August, IS70. 
The foregoing letter of surveyor general to Wm. H. Cozens, D.S., 
Is correctly copied from puyes 226) and 22 of letter-book a! No. Pay 
which letter-book is Ol} file in this office. 
| Spee L. revenue stamp, cancelled 
ALBELT SIGEL, 
Recorder of Land Titles in the State of Missouri. 


Surveyor Gen'l to Wm. I. Cozens, 7 Aug., 1855. 


t5d. Certified copy of communication from the surveyor general 
to Deputy Surveyor Cozens of 7th August, 1855, as follows, to wit: 


OFFICE OF THE SURVEYOR GENERAL, 
Sr. Louis, August 7th, 1855. 


SIR: Application having beer) made to this office for the survey 
of the Grand Prairie field lot of 2 by 40 arpen-s confirmed to Peirre 
Lacroix’s representatives. ‘This claim bas heretofore been surveyed 
by you as lot No. 20. I have made a recent examination of this 
claim in regard to its locality, and find that your survey establishes 
its position correctly so far as its north and south boundaries and 
its immediate and intermediate connections with the adjacent and 
neighboring lots are concerned. The east and west boundaries of 
your said survey, however, do not correspond with the east and west 
boundaries of the Grand Prairie field ard ought to be corrected. 
You are, therefore, hereby authorized and requested to resurvey the 
said claim and establish such permanent corners thereto as the gen- 
eral printed instructions to deputy surveyors prescribe, and to note 
all remarkable objects which are intersected by its lines or connect 
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with such as may be near thereto. You may begin your operations 


either at the southeast or southwest corner of the Bizet tract, now 


known as survey No. 3340. From the southeast corner prolong the 
eastern boundary of the Grand Prairie field by running 8. 28° 45’ 
W. along several unconfirmed lots at 8 arpents (23.55) ‘ch’s), estab- 
lish the N. E. corner of the Lacroix lot, and at 10 arpents (29.16) 
ch’s) the S. E. corner thereof. 
oou) In like manner from the southwest corner of the Bizet tract 
prolong the western boundary of the said field on its estab- 
lished course, and at 8 & 10 arpents establish the northwest and 
south west ne r of the lot of Lacroix. Then connect the northwest 
and northeast corners of the Lacroix lot by running its north 
boundary tek parallel to the south boundary of the Bizet survey, 
and the southeast and southwest corners by running its south bound- 
ary parallel to its north boundary. 

You will connect all your instructions with the lines of former 
established surveys to the nearest corner thereof, and set stones 
wherever it may be thought necessary by Mr. I’. Mosberger, whom 
I have requested to accompany you into the field. 

It is expected you will attend to this work without delay. 

Very respectfully, your ob’d’t servant, 
JOHN LOUGHBOROUGH, 
Surveyor General. 
To Wm. H. Cozens, Esq., deputy surveyor, present. 


OFFICE OF THE U.S. RecorperR or LAND TITLEs, 
Str. Louts, 25th April, LS70. 


The foregoing letter of the surveyor general to Wm. H. Cozens, 


D.S., is correctly copied from page 379 of letter-book A, No. 1, of 


the late surveyor general’s office, which letter-book is on file in this 
office. 
ALBERT SIGEL, 
U.S. Recorder of Land Titles in the State of Mo. 


[ 5c. revenue stamp, cancelled. ] 


Communication Sur. Gen'l Loughborough to Commis. Gen’l Land Office, 
: Hendricks. 3 
44th. Certified copy of communication of Surveyor General] 
Loughborough to Commissioner of the General Land Office Hend- 
ricks, of 18th March, 1857, as follows, to wit: 
OFFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND MIssourt, 
St. Louis, March 18th, 1857. 
Thos. A. Hendricks, Commissioner of the General Land Office. 
Sir: I bave the honor to acknowledge the reception of your letter 
of the 6th inst., transmitting a copy of the decision, dated the 2d 
inst., of the Hon R. Met Telland, Secret: iry of the Interior, in 
d40 relation to what are known as Cozens’ surveys. 
I am, sir, very respectfully, your ob’d’t servant, 
JOHN LOUGHBOROU GH, 


Surveyor General. 


Re Nt igs SS eA a LG ts ORI BP fe 
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Orrice oF THE U.S. Recorper or LAND TI?TLes, 
Sr. Louis, Nov 8, 1872. 
This is to certify that the foregoing letter is correctly copied from 
page 50, letter-book C, No. 1, which book is kept up to this day in 
this offiee. 
STILLMAN O. FISH, 


Recorder. 


Orrick OF THE CUSTODIAN OF THE ARCHIVES 
or U.S. Surveys in Mo., 
Sr. Louis, May 21st, 1873. 

It is hereby certified by the undersigned, duly appointed, accord- 
ing to law, custodian of the records and other papers which belonged 
to the office of the surveyor general of Illinois and Missouri, to 
which the State of Illinois is by law entitled, that the foregoing 
letter is a true and correct copy from page 50 of letter-book C, No. 
1, which book is up to this day preserved on file in this office. 

[Seal of the Custodian of the Archives of Missouri Surveys. ] 


kk. H. HESS, Custodian. 


5th. Communication from Commissioner of the General Land 
Office Hendricks to Surveyor General Lougborough of 6th March, 
1857, as follows, to wit: 


34] 46. Communication from Comunissioner of the General 
Land Office Hendricks to Surveyor General Loughborough 
of 21 January, 1857, as follows, to wit: 


S42 To the introduction of which in evidence plaintiff objected 
and read subject to said objection. 


315 47. Communication from the Secretary of the Interior to 
the Commissioner of the General Land Office Hendricks of 
2d March, 1857. 


Letter of Comm’er of Gen’l L. Office to Surveyor General, Dated Nov. 
27th, 56 
ia | l, ) ). 


O44 48th. Communication from the Commissioner of the Gen- 
eral Land Office, Hendricks, to Surveyor General Lough- 

borough, of Nov. 27th, 1856, as follows, to wit: 

Affirmed by See’y Interior, 2d March, 1857. See Comm ’er’s letter, 
Gth March. 

GENERAL LAND Orrice, November 27th, 1856. 

Sir: Your report of the 30th January, 1855, on the Cozens surveys 
of the Grand Prairie and Cul-de-Sac common fields of St. Louis, to- 
gether with all the accompanying papers and sundry arguments, pro 
and con, since received, have been before this office. 
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After a careful examination of the whole subject, and in view of 
the-numerous interests which have given up under these surveys, 
made so muny years ago, and to a certain extent acquiesced in, it 
has been determined, as between the United States and the nae S, 
to adopt the recommendation made in your report not to disturb 
them for valid claims, with the single exception of your proposed 
change of the western boundary, so as to straighten it from the south- 
west corner of survey No. 5285, and a corre sponding change In the 
eastern boundary, which is not deemed proper or advisable; for as 
to the objection raised to the offsets in the out-boundaries they are 
not deemed material, and such offsets being acommon oceurrence In 
similar surveys, in proof of which the east and west boundaries of 
the Grand Prairie, St. Louis common fields, and Little Prairie com- 
mon fields and the east boundaries of Cul-de-Sac and Prairie Des- 
hoyer are referred to. In fact in those early times, When the lands 
were comparatively of little value, there seems to have been no such 
particularity of description as would enable any deputy to make a 
survey that would completely satisfy all the parties in interest; there- 
fore when the deputy surveyor, who is supposed to have access to the 

best information on the spot, acting under his oath of office 
345 and his instructions, shall have done the best in his power, 

his action should not be disturbed except for most urgent rea- 
sons, or where plain neglect of duty can be clearly shown, which, 
with all the lights now before us, is not perceived to be the case in the 
present Instance. 

Besides, the original claimants and their successors do not appear 
to be among the complainants, but only interested parties outside of 
their limits. You will therefore carry out the suggestions in your 
report, with the single exception referred to, and return the surveys 
accordingly, saving in the certificate of approval, which may ulti- 
mately be appended to the return of surveys, any valid interfering 
rights, if such exist, accompanied by a ti abular statement referring 
to the act of confirmation in the case of each claim, and exec ption, 
of course, those unconfirmed claims whose localities would carry their 
limits within the common field. Before this final proceeding you 
will first, however, notify all parties concerned of the purport of the 
foregoing. 

I am, very respectfully, your ob’d’t sery’t, 
(Signed) TH. A. HENDRICKS, Commissioner. 


John Loughborough, Esq., sur. gen’l, St. Louis, Mo. 


Orrice OF U.S. Recorper or LAND TITLEs, 
, Sr. Louis, 29th April, 1870. 
The foregoing letter of the Commissioner of the Gen. Land Office 
to the surveyor general is correctly copied from 449 and 450 of a 
letter-book entitled “Letters Commissioner G. L. O., 1856,” which 
letter-book is on file in this oflice. 
ALBERT SIGEL, 
U. 8S. Recorder of Land Titles in the State of Missouri. 


[5ce. revenue stamp. ] 
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To the introduetion of which fan vidence plaintiff objected, and 
was read subject to said objection. 


1G Mth. The testimony of William H. Cozens, taken on a 
former trial of this ease. as follows, to wit: 
‘ 
Winrram IL. Cozens. sworn for the defendant. 
4 Examined by Mr. Hit: 


(). What is your profession ? 
A. Land surveyor and civil engineer. 
(). Hlow long have you been engaged in that business and where? 


. 
A. | have been engaged with the city and county of St. Louis, 
State of Missouri, and portions of Illinois, for over forty years. 
~ (). Under whom did you study as surveyor? 


A. Under Rene Paul; he was engineer of the city of St. Louis, 
county surveyor of the county of St. Louis, and United States sur- 
* veyor. 
(). Was he not an old resident of St. Louis? 
A. Ile came here, he told me. 
(Mr. Drypen:) Never mind what he told you. 
The Witness: I ean recollect him all my life, sir; I have known 
him from my infancy—from my early boyhood up. 


By Mr. Hite: 


). That leads to how old you are? 
\. | was born in 1820, sir, and knew him from boyhood up. 


). Hlow old were you when you first knew him? 

A. I went to him in 18536. ; 

(). But how old were you when you first knew him to be a sur- 
veyvor? 


A. When I first knew him to be a surbeyor, I suppose, I was 
’ 


about nine or ten years old. 

(). How young were you when you first saw Rene Paul? 

A. I can’t recollect; I suppose [| must have known him when I 
was SIX or seven years old. 

(). How old was Paul when you first knew him; when you were 
six or seven years old? 

A. I don’t remember his age, sir; he was a very active man; he 
died in 1851, I think. 

Q. How long have you known the property in the Grand Prairie 
common fields, in the southern part, south of Olive street and north 
of the Cul-de-Sae fields? 

A. Kuown in what capacity—as surveyor or just my own knowl- 
edge as a citizen? 

(. Both ways. 
dAT A. I have known these fields from about 1852 or 1838. 
[ have known that country. I recollect it well about those 
years and along up to the present time. I have been over it and 
hunted out there when young. 
Q. When did you first know the Provenchere lot or Bizet lot? 
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Mr. Drypenx: We object. The witness has not vet testified that 
he knows the Provenchere or Bizet lot, and the question assumes 
he does know. 


By Mr. Hin: 


Q. Did you ever know anything about the Provenchere lot in the 
Grand Prairie common fields? 

A. There is a lot in the southern part of the Grand Prairie com- 
mon fields called the Provenchere lot and the Bizet lot. 

Mr. Drypen: Then you don’t know it. 

A. I say there is one. 


By Mr. Hiv: 


Q. How long have you known that lot? 
A. I have known that lot, I suppose, since about 1838 or 1839. 
]. What was on the south of the Provenchere lot? 

A. I used to know that all at my fingers’ ends, but I have for- 
gotten; the Bouis lot was on the north. 

(Mr. Gray:) We object. The inquiry is in reference to the prop- 
erty in 1838 and 1839, and what light does that throw upon the 
subject as to the rights of parties there before 1805, to show what 
the witness knew in 1838 and 1839? 

The Court: Let Mr. Cozens state what he did when he went to 
make a survey; that is the main question. 

The Witness: Well, I will tell you what I know about the Pro- 
venchere claim. 

Mr. Gray: We object to the testimony. 

The Court: We ail know from the history of this case; went out 
to make a survey; now what he did when he made that survey is 
proper evidence. | 

The Wirness: TLat was in 1845. 

Mr. Hitz: Well, I will approach that by putting a direct question 
to the witness. Did you ever have instructions from the surveyor 
general to make any surveys south of the old Calve tract or com- 
mon-field lot? 

A. Yes, sir. 

By Mr. Drypen: 
048 Q. Were those instructsons in writing ? 
A. Yes, sir. 

Mr. Hitt: They have already been read to the jury. What did 
you do under these instructions, Mr. Cozens? 

A. Under those instructions I advertised in the papers. 

Q. What papers? 

Mr. Drypen: The advertisements will show for themselves. 

Mr. Hitt: We have read the advertisements from the Missouri 
Republican. 

The Wirtngss: I advertised, notifying all the people of the fact. 
Mr. Gray: We object to that; that appears by the notice. 
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The Courr: Well, the witness need not repeat what is already be- 
fore the jury. Let him state what he did under the instructions. 

The Witness: Stating what tracts I had a contract to survey and 
locate, calling pon the people. 

Mr. Drypex: We object. Mr. Cozens is attempting to tell what 
those advertisements were and the advertisements must speak for 
themselves. 

The Court: The advertisements are in evidence. The witness 
need not mention them, but let him state, in pursuance of these ad- 
vertisements, what he did. 

By Mr. Hit: 

Q. In what part of the Grand Prairie were you tosurvey under these 
instructions ? 

A. The instructions will speak for themselves. 

Mr. Hinw: Well, let us have the instructions. 

The Court: The instructions have been read. Let the witness 
state what he did, and then the jury will understand the matter. 


By Mr. HItr: 


(). I want to know the most northern lot he surveyed and the 
most southern lot. 

A. Hand me the plat of my surveys and let me refresh my mem- 
ory from it. I have forgotten the names. (Plat handed to the wit- 
ness.) I began by Louis Lamont, under Conde, one by forty arpents, 
went on to the Cul-de-Sac of the Grand Prairie common field, and 

went all through them. I designated in these records the 
349 titles; took the depositions of parties who said they [knew] 
more about it than I did. | 

Mr. Drypen: We object to what the parties said. 

The Witness: I reported the affidavits under oath. 

Mr. Hinz: These are the ones. (Handing papers and plat to wit- 
ness. ) 

The Wirxess: This does not go as far north as I commenced. 

The Court: Is that your plat? 

A. Nu sir. You have some of these surveys down. I ean tell you 
where I began. 1 began south of Dunnegand dit Beaurosier. I will 
get my recollection refreshed up. There is a little electricity about 
my memory, and | will tell you it all without a map after awhile. 
I know it all by heart, and will tell you all about it directly. I be- 
gan with the south line of Francis Dunnegand dit Beaurosier; then 
came the legal representatives of Auguste Conde, confirmed to Louis 
Lamont, assignee of Conde; then passed over two vacant lots—no 
confirmation—the Marechal, half an arpent wide; then another va- 
cant lot, one arpent; then Auguste Conde, two by forty, confirmed 
to the legal representatives of Auguste Conde; then Francois Faus- 
tin dit Parents, one arpent; Vasquez, one arpent; Barber, one and 
a half; Louis or Joseph Lacroix claimed under one name, proved 
possession under another; Louis or Joseph Lacroix lies immediately 
21—964 
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on the north side of the Olive-street road; then the Louis Laroche 
tract, two by forty; then you get Vincent Bouis’ legal representa. 


tives, two by forty. The southern portion of 1t was in the name of 


Baptiste Riviere dit Baccane, on the southern half of the Bouis 
claim. I located the Baceane on the southern half of the Bouis 
claim. I located the Baecane on top of it; then came what we eall 
the Guillaume Bizet—sometimes -—— the Provenchere claim: then 
there were others, which were not confirmed, which | located sue- 
cessfully all through. They are not represented on the map because 


they were not confirmed. And, passing over a distance of 


do) several arpents, I came there tothe Pierre Lacroix tract two by 
forty, and that was the last of the Grand Prairie fields. The 

southern part that were of confirmed claims, but in my survey I re- 
ported unconfirmed claims, so as to keep up the continuity. 

Mr. Drypren: Never mind, your reports will show, being in writ- 
ing, will they not? 

A. If you have them you can read them. 

Mr. Drypen: If we have not it is our misfortune. 

Mr. Hiri: I want to go on with our examination. 

The Witness: I am trying to tell the whole truth, and not part 
of it. 

Q. You spoke of Louis or Joseph Lacroix’s; how large a lot was 
that. | 

A. That is on the north side of Olive-street road; one by forty. 

Q. Then you spke of Louis Laroche? 

A. That is two by forty. 

©. Where was it in regard to Lacroix ? 

A. South of Lacroix and on the south side of Olive-street road. 

Q. You spoke of Vincent Bouis; where was he? 

A. South of Laroche; two by forty ; Bouis under Pierre Chouteau, 
[ think it was; I believe that’s the way the confirmation reads. 

Mr. Drypen: We don’t care about his reading of the confirmation. 

The Court: Don’t state anything that is in those documents which 
have been read. 

The Witness: Then read the documents and I will leave all the 
balance out; I have not read them over in 15, 20, or 30 years. 

The Gourt: You have been summoned here and should have 
heard them. 

A. But I didn’t pretend to follow the case, judge. 

The Court: Weil, just state what you did. 

A. Well, that is what I did; I surveyed those claims; I can give 
you the names of the places and the width in consecutive order. 


By Mr. Hit: 
Q. Where was the Baceane lot ? 
Mr. DrypEen: We object. 
The Court: Let him state where he surveyed it. 
A. I have stated on the southern half of the Vincent Bouis; one 


by forty. 


JOHN BAKER ET AL. 168 . 


351 By Mr. Hinv: 

Q. Where did you survey the Provenchere or Bizet lot? 

A. On the south of Bouts. 

Mr. Drypen: If your honor please—— 

The Witness: If you don’t want me to testify I will get down; I 
will be very short, if you want. 

Mr. Drypen: These surveys have been read; now, if they want 
to show the visible marks on the ground, in order to identify the 
particular SUPYVCY, they can do so, but they can't LO Into proof of 
what is in the record. 

Mr. HILs: J propose to go over these different lots to find out the 
size, and then ask the witness how he ascertained the locations of 
these different common field lots of the Grand Prairie from his sur- 
vey called number 1 in his list, which would be running from Conde’s 
south. 

The Court: That is a proper question ; let him answer it. 

The Wirness: Well, sir, | was fortified a copy of the archives, 
Freneh and Spanish, with which languages [ am familiar; second, 
L had living witnesses who made affidavits. 

(). Who were these people? 

A. Smith, Noise, Papin, and others, whose names I don’t recollect, 
but numbers of them. 

(). What sort of people were they; old French people of St. Louis? 

Mr. Drypen: We object. 

A. Yes, sir; old French people. 

The Court: Let Mr. Cozens go on and state what he did. 

The Wirness: Well, sir, [am going on to state that I had these 
witnesses 


DrypEN: We object. 

The Wrrness: Your honor says I shall goon. Shall I listen to 
him or to your honor ? 

Mr. Drypen: Listen to his honor. 

The Witness: Well, then, he told me to go ahead. 
dO2 The Court: State how you fixed your first point. Just 
commence and go on. 

A. The first point was already established ; surveyed by the United 
States officials. My instructions were to begin on that line, posi- 
tively. I was not to interfere with anything heretofore made, but 
was to assume what was done as correct, and start from that point 
and go southward. I did so, and the first person I reached from 
the evidence I had, oral and written, was Louis Lamont, assignee 
of Auguste Conde, a confirmation to the legal representatives. 

Mr. Drypen: We object. No matter about the legal representa- 
tives. 

A. The claim under Conde. 

The Court: State how you surveyed that—show the jury the 
lines. 

A. I willdothat, sir. (Taking plat.) I commenced at the eastern 
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line of the Grand Prairie common fields and at the southeast corner 
of the then surveyed claim in the name of Francois Dunegand dit 
Beaurosier. He also claimed under Conde the northern half, Conde’s 
two by forty tract, there is marked on this map survey 5285, In the 
name of Francois Dunegand dit Beaurosier or his legal representa- 
tives. I began on thesouth boundary of that claim; I began at the 
ast end (indicating) and I ran south one arpent in width, equal to 
192 feet 6 inches, and then I made my corner, or established my 
corner. I then went westwardly on a line parallel with Dunegand’s 
line and 192 feet six inches south of it or onearpent. I went out a 
distance of forty arpents or 7,700 feet, and there looked at another 
eorner. That brought brought me out in the neighborhood of 
what is now known as Taylor avenue. There was no avenue there 


then, but there has been since, and that is the locality of it. I then’ 


went northward on the westward boundary of the Grand Prairie 
fields one arpent, equal to 192 feet 6 inches, to the southwest corner 
of the Dunegand tract. Then I went along Dunegand’s south 
boundary forty arpents eastward to the place of beginning, contain- 
ing one by forty arpents, thirty-eight acres and a fraction. 
Ov Q. What was the name of the survey or the number of it? 
A. It is number 1 of my series, and they numbered them 

according to confirmations. It was 1276, confirmed to the legal 
representatives of Auguste Conde. Subsequi ntly there was a patent 
issued in the name of Louis Lamont, assignee of Louis Conde. 

Q. What persons were present at the time you established that 
line or corner of Lamont’s? 

A. I remember the names of some of them, three or four—but 
there were more than those. 

Q. Who were they ? 

Mr. Dryden objected to the question as incompetent. 


A. Well, there was a man by the name of Smith, a man by the 
name of Noise, sometimes called L’ Abbe. 

Mr. Gray: We object to this testimony. 

The Court: I understand. 

The Witness: An old gentleman, Mr. Papin, and a number of 
other old citizens whose names at this moment I do not remember. 
I have not read up lately and don’t remember their names. It has 
been a good many years ago, but they were all parties with whom 
I was intimately acquainted and whom I had known from my early 
boyhood. ; 


Q. Do you recollect Pierre Chouteau, senior, the ancient Pierre 
Chouteau ? 

A. I do, sir. 

Q. Do you the know Christian name of Smith ? 

A. Antoine. 

Q. And Jack L’Abbe, what was he called—Jacques or James, dit 
or alias, or otherwise called L’ Abbe? 


[A]. 


Q. Do you recollect any man by the name of Marley? 
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A. I knew Marley; lived in the southern part of the city. 

(). Was his name Michael Marley ? 

A. Yes, sir. 

Q. What was Papin’s Christian name ? 
354 A. I don’t remember now whether Joseph or not. There 
were a good many of them. I don’t remember his first name. 

There were several Papins present, but I don’t remember their 
names now. If I were to look over the list I could refresh my 
memory so as not to make much mistake. Ihave not looked at their 
names for a long time. (Book handed to the witness.) Theodore 
Papin was the name. 

(). Do you remember whether these gentlemen were sworn—these 
ancient French inhabitants of St. Louis—by you before any otheer 
in reference to the boundarics of these Grand Prairie common field 


lots? 
(Mr. Dryden objected to the question as immaterial.) 


The Court: I don’t suppose that makes any difference. 


By Mr. Hinr: 


(). Well, state what these old French inhabitants did with refer- 
ence to pointing out the boundaries of these different common field 
lots, the eastern and the western boundary, the northern and south- 
ern boundary ? 

Mr. Drypen: We object. 

The Court: Let it be confined to the eastern and western boun- 
dary that was coincident with the common field lots. (To the wit- 
ness :) State what they said about the eastern and western boundary 
line of these lots ? 


, 


A. They went around with me on that line and we found many 
ancient stone corners. 


Mr. Hitt: On which line? 


A. The east and west boundaries; the eastern boundary is where 
it is now located, about 320 feet east of Grand avenue; the western 
boundary is coincident with the center line of what is now called 
Taylor avenue. I found many of the ancient corner-stones; they 
identified them and said that was where an old fence had been. 


Mr. Drypen: If they spoke of the western boundary or the eastern 
boundary under the ruling of the court that is competent. 
A. That is all I have said, sir; that we found old stone corners 
in there set there in olden times. They said that was the 
309 boundary lines of the fields—the east and west boundary. 
By Mr. HILe: 
Q. How did you know they were old stones of ancient times? 
A. They had the appearance of having been set. 
Mr. Gray: We object. That is calling upon the surveyor to give 
an opinion which it is not competent for him to give. 


166 WILLIAM GLASGOW, JR., COMMISSIONER, &¢., VS. 


The Court: Well, let him describe the stones and state what they 
said about them. 

Mr. Gray: We object to any opinion of his as to whether the 
stones were ancient, modern, or medieval. 

Mr. Hitt: Well, go on. 

A. I will state that we found many old stones—old from the facet 
that they were covered with moss. They were weather-beaten, gray- 
ish colored, speckled with Spots ; and underneath these stones, by 
digging on the sand and going down to the bottom of them, we 
found perhaps a double handful of mache-fer, or cinders from a 
blacksmith shop—what we eall cinders or clinkers, a hard imper- 
ishable substance—perhaps a double handful piled up under those 
stones. That material would last just as long as the stones them- 
selves ; they are there yet in some instances. ! found them in more 
recent dates and they are there vet. 

@. What do those cinders or mache-fer under those ancient stones 
signify, in your experience as a surveyor ? 

Mr. Gray: We object to that as calling upon the witness for an 
opinion ; we say he has no right to give an opinion. 

Mr. Hitt: I ask him as an expert. 

The Court: He can state what he found; of course, confining it 
to the eastern boundary line. 


By Mr. Hitr: 

Q. Will you tell the court and jury whether these ancient French 
inhabitants said anything in regard to those old moss-covered stones 
that had the mache-fer or cinders under them which you found on 
the east line? 

A. They said it was customary in setting these stones to put those 
article, mache-fer, underneath, or broken glass or bottles as founda- 
tions of these corners. 


By Mr. Gray: 
Q. Wasn’t their testimony taken in writing by you? 
A. I don’t think everything they said was taken down, but that 
is What they said to me. 


306 Mr. Gray: We object on another ground—that this testi- 
mony, if competent at all, was taken in writing. 

The Court: It is only evidence in fixing the eastern boundary or 
the western boundary. 

Q. Have you any means of knowing whether these old men, An- 
toine Smith, Jacques L’Abbe dit Noise, Michael Marley, Theodore 
Papin, Pierre Chouteau, senior, who were there on the ground with 
you—did you have any means of knowing whether they were ancient 
inhabitants of St. Louis or not” 

A. Yes, sir. 

Q. State to the court what means. 

A. I know them personally, sir; knew their history. 
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(). Have you ever examined any of the ancient archives in which 
their names occurred as grantees of the old Spanish government? 


Mr. Drypenx: We object. 

The Courr: Let him state the age of, those inhabitants, whether 
they lived in St. Louis, and let the jury make their inference from 
that. 

The Witness: I don’t suppose at that date any of them were under 
65 years of age, and from that along up to 75 & 77. Mr. Chouteau 
was much older; he must have been at that time nearly 80 years of 
age; he was the most aged one of all. 


By Mr. Hin: 


What year was it when they went out on the ground with you, 
out tae in the Grand Prairie common field? 

A. In 1845 or 1846, I think. I forget now; [ was there a great 
many times. 

(). When they went on the ground in 1845 or “46 to point out the 
boundaries of the property, was what they said to you then there 
taken down by anybody in writing? 

A. It was, sir. I took it down myself and put it in form of affi- 
davits in the city of St. Louis. They made affidavits, if I recollect 
right, before W. Johnson, justice of the peace, a competent person to 
take affidavits. The office instructed me to do it, but I declined and 

thought they had better go before another party. 
357 [Q.] Tell the jury how you proceeded with each lot. You 
stated about Lamont’s lot; now state the next lot and the next 
lot, so as to let the jury understand you. You proceeded with the 
location of each one of these lo's, from Dunegan down to Pierre La- 
croix or down to the Cul-de-Sac of the common field. 

A. Well, I will state that [ went on in succession taking up the 
locations testified to have been cultivated in prior times. 

Mr. Drypen: We object. Wedon’t want anything about cultiva- 
tion. 

‘The Court: State what you did in fixing the eastern boundary. 

A. Well, you have read all my reasons; you can read them for 
yourselves; they are all published. 

Mr. Drypen: Of course; and that is the reason we object. We 
have so much reliance upon your record. 

Witness: That is the history of all my proceedings. 


By Mr. Hin: 


Q. You have told me about lot No. one. Give us lot No. two and 
the number of the survey. 

The lot No. two of my survey, — Was unconfirmed, stands in 
the name of Joseph Bequette—of one by forty. I then went on and 
took up No. 3. You have the whole history of it here—the record- 
books, papers, and all the testimony of all the witnesses. No. 4 was 
the Marechal tract, unconfirmed. 

Q. How large was that? 
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A. That was one-half by forty. The next number, 5, was the 
Francis Moreau tract—one by forty. Number 6 was the confirmed 
claim in the name of Auguste Conde’s legal representatives—of two 
by forty. Then I passed on down to No. 7, Faustin’s dit Parent 
legal representatives—one by forty. Lot No. 8, Benito Vasquez’s 
legal representatives—one by forty. No.9, Pierre Barrigeau—one 
and a half by forty. The next one was Joseph or Louis Lacroix— 
one by forty. That brings me to the Olive-street road. The next 
one is the Barribeau claim, No. 9—no; I passed Barribeau; I passed 

Lacroix also. The next one was 11, the Louis Laroche 
3808 tract—two by forty arpents. The next one was the Vincent 

Bouis claim, claiming under Peter Chouteau, an old gentle- 
man; that gave me a great deal of information. 

Mr. Gray: We objected to that. 

The Witness: The Vincent Bouis under Chouteau was two by 
forty, more properly under Alexis Marie. It was called the Marie 
tract, and there was a spring always called the Marie Spring, and on 
top of the Bouis claim I located 13, called the Baceane tract. 


Q. How large is that? 

A. One by forty. 

Q. What part of the Bouis did you put that on ? 

A. On the south half of the Vincent Bouis; then comes 14, com- 
monly called the Provenchere claim. 

Mr. Drypen: Never mind what it is commonly called, if you 
please. 

The Witness: I know what it was called when I was a boy ; that 
was confirmed to the legal representatives of Wm. Bizet. 


Q. How large? 

A. One by forty. 

Q. What was the next lot, south of that? 

A. An unconfirmed claim in the name of Francis Corneau, other- 
wise called Martinau Corneau. 

Q. What was the dimension of that lot of Martinau’s ? 

A. That lot wasa small lot — one by forty ; the next, Pierre Berger, 
two by forty; the next was John Baptiste Petit under Joseph Fal- 
lardeau, two by forty; the next, Francois Labarge, otherwise called 
Tibeau, one by forty,-a small lot ; the next, Charles Henron, two by 
forty; then comes Pierre Lacroix, number twenty of my survey, two 
by forty ; the next is Joseph Dube, one by forty. That is the end. 
There is one belew that, Joseph Sorin dit Larochelle, lying on the 
north boundary of the Cul-de-Sac fields. 

@. What is the size of Sorin’s lot ? 

A. Two by forty. That was a confirmed claim under the act of 
1836. 

Q. What lots come immediately south of this? 

A. Here was a Yoste claim. 
309 Q. The Cul-de-Sac field ? 

A. Yes, sir. There was Dunchan, otnerwise called the 
Yoste tract, two by forty. 
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[Q.] Do you want them all? 

A. No, sir. 

[Q.] What common fields did these lots you have referred to from 
one to twenty-two belong to % 

A. The Grand Prairie fields, and they were situated in the south- 
ern portion of the Grand Prairie fields. 

Q. State to the jury if there were any marks of cultivation of those 
common field lots that you have mentioned from number one to 
twenty-two? 

A. Yes, sir; there were many places where it showed the furrows, 
the plough-share furrows, showing marks of cultivation and ridges, 
and between each claim, in place of fences, there were ridges of land 
thrown up higher than the adjacent land two or three feet, perhaps, 
covered with a growth of hazel brush, brier, young oak, sassafras, 
and so forth. 

Q. Hazel nuts, blackberries, and so forth ? 

A. Yes, sir; such as will grow over land that has once been cul- 
tivated and turned out in common. 

Q. What did those little ridges signify lying between those differ- 
ent lots, if you know? 

Mr. Drypen: We object. 

The Court: The witness need not state what he thinks they sig- 
nified. 

Mr. Hiii: State if these ancient witnesses had anything to say 
about those ridges. 

Mr. Drypen: We object to the question. Those ridges, as I un- 
derstand, indicate the line between the lots, not the eastern or west- 
ern boundary, but a.division line, and | understand the court to 
have decided that hearsay testimony is competent upon a question 
of that sort. 

The Court: He has already indicated that there were ridges 
there. 

Mr. Hitt: Well, let him answer what they were. 

Mr. Gray: We object. 
360 Mr. Hii: State to the jury what evidences you saw there 
of there being common field lots in that Grand Prairie, where 
you were surveying for the United States, from number one to num- 
ber twenty-two. 

Mr. Gray: We object to that as calling for an opinion. 

The Court: Well, let him state what he saw. 

The Witness: I will state, sir, that I saw evidences of cultiva- 
tion—ridges or furrows—rows, as we call them; the same as a corn 
field will leave after it has been plowed, and demareations between 
several cultivations by ridges higher than the adjacent ground ; and 
when I went there there was a heavy growth of hazel brush that 
had been there since my earliest recollection, and small trees, grape- 
vines, briers, and brushes of all kinds. 


Q. Have you now reference to those little ridges where these hazel- 
nuts and briers were? 
A. Yes, sir. 
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Q. The portion of the property you speak of as having been cul- 
tivated were between those ridges” 

A. Yes, sir; between the ridges. 

@. And how far did those marks of cultivation extend from the 
Olive-street road south to the Cul-de-Sac fields ? 

A. They were not continuous. They were wherever the ground 
was a natural glade or prairie; there they had been cultivated. 
There were other portions that did not show it so plainly or dis- 
tinctly, and I could not define it. 

Q. Now, take the map and show the jury where those ancient 
inhabitants pointed out to you the east front line of the Grand 
Prairie common field lots. (Handing map to witness.) 

A. Here is the east line of the Grand Prairie fields. (Indicating.) 
[ trace it all the way down to that creek, that we call Chouteau Mill 
creek, otherwise called Riviere station or Italian creek, east of Grand 
avenue, and nearly parallel to Grand avenue. [rom Morgan street 

down it is about parallel to Grand avenue. ‘That is the cen- 
061 ter line of Cass avenue, beginning at the center line of Cass 

avenue and going on southwardly across this tract of land 
here (indicating) and going down to the creek here. (Indicating.) 
The creek lies this way up to Rocky Springs. 

Q. Now, tell the jury where you found these ancient stones, with 
cinders of iron under them. 

A. I found many of them, and showed them to many people. 

@. Where did those ancient French inhabitants fix that eastern 
line? ) 

A. They fixed it just there. (Indicating.) They showed me that 
line, and to make myself assured that they were Spanish stones, and 
not put there by Mr. Brown or Mr. Paul, or somebody else, I exam- 
ined underneath, dug them out, and a number of witnesses have on 
former occasions testified in regard to them ; that they saw me do it. 


Judge DrypEN: Never mind about that. 
Witness: Well, I dug them out, and found the cinders under- 
neath. 


By Mr. Hiri: 


Q. Now, tell the jury whether you found ancient Spanish stones 
on the west end of the same field lots? 

A. Yes, sir; many of them. 

Q. At the distance of about 40 arpents ? 

A. Well, 72 or 73 feet over forty arpents. | 

Q. Did most of these ancient Spanish surveys qverrun in conse- 
quence of the chains getting old ? | 

A. Yes, sir. In place of measuring 7,700 feet they measured 
about 7,772 or ’73; measured with an approved method of measuring 
rods. 

@. And then this western line of those common field lots was 
distant about 7,772 or ’3 feet from the eastern line you pointed out 
to the jury. 

A. Yes, sir. 
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Q. Did the ancient witnesses recognize the western boundary line 
of those Grand Prairie common field lots ? 

A. Yes, sir; Just as they did the eastern. 

(). Do you remember finding any springs on those common field 
lots ? 

A. A great number, sir. 

Q. Tell the jury where those springs were and what they were 

called, if they have any name? 
362 A. I knew quite a number; there was one on the Conde 
tract which exists yet. 

(. Is that on the Lamont, Conde, or Condé tract ? 

A. On the Condé, 2 by 40; called Marier, or otherwise called Vin- 
cent Bouis tract under Pierre Chouteau; that is called tue Marier 
Springs, in after times known as the Hammond Spring. 

Q. Now, where is the next spring, if any? 

A. The next spring is the east of that, and there were three or four 
springs branching out together; they were called the Corneau Spring. 

Mr. Drypen: I didn’t get the location of the Marier Spring. 

A. It is situated on the Marier tract, otherwise called the Vincent 
Bouis tract under Chouteau; I said of more recent date the Marier 
Spring has gone by the name of the Hammond Spring, named after 
au United States officer who once lived out there or claimed out there; 
now, the next spring, the Corneau Spring, consisting, I think, of not 
less than three—two on the western side of the branch and one on 
the eastern side of the branch—all yet in existence. 

(). Were there any other springs further south ? 

A. The Narecello Springs, I think we called them; a little south 
of it. 

]. What lot is that on? 

A. I don’t remember now; that was on the claim I located in the 
name of Pierre Berger. 

(. Now, I wish you to tell the jury where you surveyed Corneau, 
Berger, Prete, Labarge, Henson, Dulia, and Sorne dit Laroche ? 

A. I surveyed them right along down continuous, as I have stated, 
consecutively, adjacent to each other, keeping up the continuity, 
leaving no break. 

Q. As a deputy United States surveyor, you made those surveys 
in what year? 

A. I think my final report was made in 1851, with some altera- 
tions in 1857; but my report was made, as I supposed, complete in 

1851. 
363 Q. Do you recollect when Mr. Lindell’s ancient enclosure 
was any number of years ago? 

Mr. Gray: We object; he speaks of an ancient enclosure. 

Mr. Hitt: Wellan enclosure; leaveout the word “ancient;” state, 
if you know, where the enclosure of Mr. Lindell was; the gentleman 
objects to my saying “ancient;” I willsay a good while ago or some 
time ago? 

A. First, on the east toward St. Louis, he had an inclosure around 
what is called the Widow Camp tract, the eastern portion of it. 

Q. Is that the same tract which is marked on the map of Mos- 
berger ? 
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A. Yes, sir. 

Q. How long ago can you remember that? 

A. Away back in 1838 and "9; that is my recollection. 

Q. What was the age of that enclosure when you first saw it In 
1838 or 9? 

A. I don’t know, sir. 

Q. Did it look to be old or new ? 

A. Well, it was not a new one; that portion was not new. 

Mr. Gray: We object to getting the witness’ opinion in this way 
of the age of the enclosure. 

Mr. Hix: I want to know whether it was an old or a new fence? 
The Courr: I suppose Mr. Hill introduces it considering that it 
proper to this case, it being an “ancient” case; let him go on. 
Mr. Hint: Certainly; that is right. 

The Witness: I don’t think it was a very new fence; it hadn't 
been recently put up. 

Q. Show the jury on thismap where Lindell’s old fence was when 
you first saw it. ([anding map to witness.) 

A. Thisisthe Widow Camptract. (Indicating.) There is the fence. 
(Indicating.) Hereisafence. (Indicating) and there isa fence here 
(indicating), and a fence ai (indicating), until you strike the 

center line of the Laroche tract, 2 by 40, running through 
364 the center, and he hadsouth of it, which was East of Gr: and 

Avenue, : and not far from the eastern line of the Grand Prairie 
fields; then his enclosure ran out this way (indicating) until he 
ran around about 20 arpents, half-way across from heretothere. (In- 
dicating). His fence was on the center line of the Laroche claim ; 
he had a fence on the south along here (indicating) called the 
Chouteau Mill tract, southward there (indicating); then he ran 
westward away out here to King’s highway,taking in Madam Camp, 
taking the south face of Laroche back until you came to Jacque Deis- 
let’s enclosure; he claimed the western half of the Laroche tract. 

Q. Show the jury the balance of his enclosure, where the fence 
was around here. 

A. There (indicating), which is the northern line of the Cul-de- 
Sac fields, struck the Gratiot corner, or about the corner—followed 
up to the cornerand out here to this one. (Indicating.) The King’s 
highway is now on this line. Following that line up, there was a 
fence here. (Indicating.) He did not go up to that here (indicating) ; 
he ran off in here (indicating) until he came to his northern bound- 
ary of the New Madrid location; came down this way (indicating), 
and he struck against the northern bound: ary of Laroche. He didn’t 
own the western half of Laroche; he only owned the eastern por- 
tion of it. He hada rail fence along the northern boundary, what 
wus called the Conway or southern boundary of the Genery claim, 
which was owned by aman named Nathaniel P. Taylor, and fol- 
lowed around until he came to the eastern line of the Conway claim ; 
then he followed that Conway claim to his northern boundary, in 
the center line of center of the tract called Laroche tract: came east- 
ward then to what we called Olive street. The enclosure made a 
complete circuit. When I first knew it it was not all enclosed, but 
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it was in 1838; but there were roads through his lands, and people 
passed through, or attempted to pass, by opening several gates, he 
putting up gates for them to travel through. He didn’t shut 
360 up that whole country to them. 
Q. Do you know these 35 acres which are claimed in this 
suit by the township schools? 

A. Yes, sir. 

(). They embraced the eastern half of the Bouis tract, the eastern 
half of the Bizet tract; set back 9 arpents and 36 French feet from 
this old Spanish line of stones you found as the east front line of the 
Grand Prairie common field lots. They claim everything ? 

A. How far back do they go? 

Q. Nine arpents and 36 French feet. 

A. That won’t make 55 acres. 

(). 1 don’t know how much it makes. 

A. It won’t make over twelve or fifteen acres, [should judge, know- 
ing the ground as I do. 

(). Here is the plat showing the 55 acres. (Handing a plat to the 
witness). 

There is the eastern line of the common fields, as I found it, 
that line there all the way through down south. . 

(). But, vou observe, they say this line is to be set back here to 
this point 9 arpents and 36 French feet. Now, they want to get 
everything here, all this property? : 

Mr. DrypENn: Oh, no! to this point (indicating); that is what we 
say we got from there to there. (In«icating.) 

Mr. Gray: This is the Laroche here and this is the west line. 
( Indicating.) 

The Witness: Yes; Mr. Lindell claimed up to that line of La- 
roche. (Indieating.). 

Mr. Drypen: Well, we have a controversy with him about that 
now. 

Mr. Gray: That is the Widow Camp tract. (Indicating.) 

The Witness: I know it. Lindell avenue is located on it. 

Mr. Hitu: Well, they claim all Bouis and all Bizet. 

The Witness: This is the boundary from there to here (indicat- 
ing); this is the west boundary of section 16 up to the Conway title. 

The Court: They claim from this point. (Indicating. ) . 

The Wirness: Well, there might possibly be 35 acres in it, 
366 taking all that together 


By Mr. Hine: 

Q. Where is the eastern boundary line of these lots of Bizet and 
Bouis fixed by the ancient French inhabitants and yourself on the 
ground ? 

A. Here. (Indicating.) 

Q. So there could be no such triangle as that uncovered by them? 


A. No, sir. 
By Mr. Drypen: 
Q. They would all run into Madam Camp before they touched 
this eastern boundary line? 


ot 9p 


— ~] 
174 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. : 
A. Yes, sir; we found: stones away far below that; the ancient 
line is marked below that. 
sy Mr. Hite: Have you any doubt those were Spanish stones 
which you found on that east boundary? 
Mr. Drypen: We object to any opinion in regard to the matter. 
The Court: What he thinks about it is not testimony. Let him 
state to the jury what he saw. 
~~ 


By Mr. Hit: 
Q. Who was Rene Paul, you spoke of? 
A. He was an engineer and surveyor who resided here, from all 
I know; from an early date to the time of his death. 
Q. Have you ever seen any of his surveys? 
A. All of them, sir. 
Q. How early do you find him surveying here from the records 
in his office? 
Mr. Gray: We object to the question as immaterial. Objection 
sustained. Exception taken. e 


By Mr. HILt: 
Q. Have you ever examined any of the stones that were in the 
St. Louis common fields; the small prairie common-field lots be- 
longing to St. Louis? 
=> 


A. Yes, sir. 


Q. How were the stones on the lines of those lots compared with 
those on the Grand Prairie ? 
Mr. Gray: We object to the question as immaterial. Objection 
sustained. Exception taken. 
By Mr. Hit: 
Q. Do you know when Rene Paul made surveys of those 
367 small common-field lots adjoining the village? ’ 
Mr. Gray: We object to the question as irrelevant. 
‘Fhe Court: I don’t suppose Mr. Cozens could know what occurred 
before he was old enough to notice anything. 


By Mr. Hite: 


Q. Who made the survey of Pierre Lacroix? 


A. I did, sir; 2 by 40. ~ 
Q. As deputy United States surveyor? 
A. Yes, sir. a 


(). Under these instructions of 1846? 

A. Yes, sir. 

Q. Do you remember what lots you surveyed between Pierre La- 
croix and Guillaume Bizet? 

A. I have given you a list of all of them; Corneau, Berger, and 
all of them. 

Q. Can you remember or tell, by examining your field-notes, 
where you found the corner-stones of the Lacroix lot’ ? 
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A. I found the east line of the Grand Prairie common fields; we 
found cinders along that line sufficient to satisfy me that that was 
the east line of the Grand Prairie fields, and I surveyed the Lacrois 
tract in conformity with thatline going westward 40 arpents 72 or 
73 feet. If you examine my report and the instructions you will 
see that I should reckon precisely 40 arpents. 

Mr. Dirypen: We object to the witness stating the instructions— 
they will speak for themselves. 

The Witness: I made this exactly 40 arpents; that is a copy of 
my survey (referring to a paper in his hand), certified by the de- 
partmend, 

. Under whose claim did you make the survey for Wm. Bizet 
of tot 14; whose possession or claim was it that you surveyed under? 

Mr. Drypen: We object. Objection sustained. Exception taken. 

by Mr. Hine: 

(). Ilow long ago did you ever see any marks of improvements 

in the way of houses west of Grand avenue and south of the 
368  Olive-strect road, if you ever saw any? 
Mr. Gray objected to the question as containing an assump- 
tion that witness had seen houses there. 


By Mr. Hin: 

(). Well, did you ever see any improvement out there? 

A. I have seen some south of Olive street. 

Q. What improvement was it, and when did you ever see it? 

A. I have seen a house on what was called the Vincent Bouis 
claim—the eastern portion, or near the celiter, more properly—and 
[ have seen that house until it fell down. 

(. How long ago did you first see it, and how old were you ? 

A. IL was about nine years old, perhaps, or 10, and I knew that 
house until it fell down, and I knew the chimney that remained 
there after the house had gone to decay—remained there for several 
years, until it was taken down—about, | should judge, about 1842 
or 1545. 

(. Can you show the jury where you saw that old improvement 
on the map? I see it on this pictorial map of the plaintiff, contain- 
ing the 16th section. (Handing map to witness.) 

A. There was a chimney right there. (Indicating.) 

Q. Were there any fields or was there any garden around that 
house ? 

A. The grounds were cultivated eastern from that house down to 
the 2 arpents wide—down to what is now called MePherson avenue. 

(). Is that within the enclosure of Lindell that you spoke of? 

A. Yes,sir; he was included about an arpent to the north of that. 

(). What sort of improvement had Lindell on this property which 
you have marked out the inclosure of in 1838 and ’9? 

Mr. Drypen: I object to the question as immaterial and irrele- 


vant. 
Objection sustained. Exception taken. 


—— 
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By Mr. Hite: 


Q. This is a book containing the instructions from the surveyor 

general, with the report of the different surveys. I wish 

369 you would look at it. Examine the pages 1, 2,and 3 and see 

if you recognize the facts therein stated. It is the report from 

the surveyor general, Loughborough, to the Commissioner General of 

the Land Office, containing an account of your operations as sur- 

veyor on this proporty from 1 down to number 21; does not inelude 
22. (Handing book to the witness.) 


Mr. Drypen: The time of the court should not be wasted by the 
witness reading about matters that he has had no connection with. 

Mr. Hitx: I offer to read that,and now offer the book, or pages 1, 
2, and 8 of it. 

Mr. Drypen: We object to it. 

At this point the court adjourned, without passing on the objec- 
tion, till to-morrow morning, 10 o’clock. 


TuEsDAY, April 25th, 1876. 
Mr. Cozens recalled. 


Direct examination resumed by Mr. Hi: 


Q. Will you look at that map (handing map to witness) and say 
to the jury where is the front or east boundary line of the Grand 
Prairie common field lot that represents that portion of the general 
boundary line which is in front of the Bizet or Provenchere lots ? 

A. This is the Bizet! lot (indicating), and this is the front line of 
the common fields (indicating), and this is the Guillaume Bizet 
claim. (Indicating.) 

Q. And where is the eastern boundary line of that lot in the gen- 
eral out-boundary line of the Grand Prairie common field lots ? 

A. This is the general boundary line. (Indicating.) 

Q. Now point out to the jury the east boundary line of this lot. 

A. Right where my pencil is, inside of the Widow Camp loi. 

Q. How long is that from north to south? 

‘A. One arpent 1923 feet. 

Q. Point out to them the front of the Corneau lot on the same 

map. 


Mr. Gray: The Corneau lot is not marked. 
Mr. Hitt: Where was the east boundary line of the Corneau lot 
found ? 
370 Mr. Drypen: He has never testified that he found it. 
Mr. Hitt: What part of the eastern boundary line was 

covered by the Corneau front ? 

The Court: Mr. Cozens has shown the boundary all the way down ; 
of course, that includes all of them. 


Mr. Hitt: But I want him to tell the jury where it is situated. 


A. I located it next south of Bizet, one by forty. 
©. Where is the eastern boundary of that lot ? 
A. Coincident with this general boundary of the Grand Prairie 
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common fields as drawn on this map coming down into the Chou- 
teau tract near the branch. 

(). Also 192 feet 6 inches ? 

A. Yes, sir; one arpent of ‘land 180 French feet is an apent—192} 
English feet. 

(). Show the jury where that Pierre Berger lot was and what was 
the extent of it. 

A. That was next immediately south, two by forty, next south of 
Corneau. 

Q. Show to the jury on the map the front of that east boundary 
line. 

A. (The witness showed to the jury where he located it by his sur- 
vey.) Next south and adjoining the Corneau ; that was two arpents 
front—385 feet, if | recollect mght. I can’t remember all these things 
by heart. I know the A, B,C, but I don’t know that. I believe you 
have the book that represents the fact. 

(). Yes, sir; that is it. (Handing book to the witness). 

Pierre Berger, number 6 of my series, two by forty. 

(. Where is the east front of John Baptiste Petit under Joseph 
lallerdeau. 

Mr. Drypen: I don’t see the pertinency or competency of this 
testimony. 

Mr. Hitt: If the gentlemen admit we have established these 
things far enough south we don’t want to go any further. 


Mr. Drypen: We don’t admit that you haveestablished anything, 
but undoubtedly thereis no pretence that the land about which 
371 you are now interrogating the witness is within the limits of 
the sixteenth section. 
Mr. Hitt: Then we won’t push that any further; the jury under- 
stand that. | 
The Wirness: I believe, your honor, that my instructions—I have 
not read them for many years—required me to do the very thing | 
did do, to state the unconfirmed claims. 
Mr. Gray: We object to the statement of the witness 
The Court: We are not discussing that. 
By Mr. Hin: 
Q. Did you ever see any improvement known as the Provenchere 
Improvement ? 
Mr. Drypen: We object on the ground that the witness has testi- 
fied that he was born in 1820, and it is souglit to be shown by the 
witness—a thing which if he knew he could only know by hearsay— 


and that in reference to private riglits, which is not competent for 
the witness to testify to. 


Mr. Hitt: Did you ever know Joseph Philipson ? 
A. I did, sir. 


Q. How long ago did you know Philipson ? 
23—964 
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A. I knew him when I was very young; he visited our family 
frequently. 

Q. Did you ever see any improvement out yonder by Joseph Phil- 
ipson, known as the Philipson improyement? 

Mr. Drypen: We object to the question. 

(Objection sustained. Exception taken.) 

(Q.] I will ask you then more specially if you ever saw any im- 
provement on what is known as the Provenchere lot by Philipson ? 


(Objected to. Objection sustained. Exception taken.) 


Mr. Hitt: We offer to prove that Joseph Philipson had a cabin 
there and a tenant in it, and a small field for cultivation on what is 
now known as the Bizet survey in 1830. I propose to prove that 
the cabin was very old, probably old enough to go back many 

years. 
O12 Mr. Drypen: We object to the proof. 
Mr. Hriui: I will ask the same general question If you ever 
Saw any Improvement on the Bizet lot as surveved. 
(Objected to and objection sustained. Exception taken.) 


Q. I present a deed from Mary Papin, widow of John Baptiste 
Provenechere, and John Louis Provenechere to Joseph Philipson and 
Sylvester Labadie, dated July 25th, 1816 (on page 11 of transcript), 
which deed has already been read to the jury. I wish the witness to 
point out on the map what land that deed covers by its terms and 
descriptions. 


Mr. DrypEN: We object to the question as incompetent, that 
being a question for the jury. 

The Court: He can state if he surveyed it; how he did it. 

Mr. Drypen: That is already stated. 

The Witness: I located and surveyed it next south of 

Mr. Gray: We object. This is not a survey he is asking him 
about; it is a private deed between parties. 

The Court: But according to'that description he says he has 
surveyed the lot as he finds it described there. 

‘Mr. Gray: Well, we object to his competency to do that. The 
supreme court has decided that the surveyor is not competent to 
locate deeds nor togiveopinions. The deeds are to speak for them- 
selves. 

The Court: All he can say is whether he found the boundaries 
on the ground and what they were. 


By Mr. Hinr: 


Q. Will you examine or did you examine the boundaries men- 
tioned in that deed? 

A. Yes, sir. 

Mr. DrypDEN: We object to the question as incompetent. 

Mr. Hitt: Well, that deed calls for an old Spanish road. 

Mr. Drypen: We object to Mr. Hill stating what the deed calls 
for. 
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The Court: Well, state about the road. 
The Wrrness: I found that road, sir, and knew that road; 
o73 = =itison the north boundary. ‘That road was between this 
tract sold to Joseph Phillipson and Sylvester Labadie and the 
one that was oecupied by Vincent Bouts. 
Mr. Drypen: We object 
The Wirness: | found the road and the tract occupied by Vin- 
cent Bouts. 
Mr. Drypen: We object to the witness stating what it lay between. 


By the Court: 
(). You didn’t see Bouis on the land: 
A. Yes, sir; I knew Bouis when he lived there on the land, years 
ago. 
The Court: Well, it says here “separate from the land of Pierre 
Chouteau.” Did you see that? ° 
A. Yes, sir; Chouteau under Alexis Marier and Bouis under 
Chouteau. ) 
Mr. Drypesx: We object to the witness’ voluntary statements. 
The Court: The witness must only state what he saw on the 
grounds. 
Mr. Gray: I will ask the court to inform the witness not to vol- 
unteer statements. 
The Wirness: I have answered that question; I found Bouis liv- 
ing on that particular lot. 
By Mr. Hine: 
Q. You say you founda road there. Whatside of Bouis was that? 
A. | was waiting for objections. 
QQ. They don’t object to that. 
A. Well, it was on the south side of Bouis. 
Q. And which side of the lot described in that deed ? 
A. On the north side. 
Mr. Drypen: We object to the question. 
By Mr. Hive: 
Q. Now I wish you to point out to the jury where the lot described 
in that deed is situated on the ground. 
Mr. DrypEN: We object to asking the witness to locate a deed, as 
the witness is not competent to do so. 
Mr. Hinw: Well, I wili ask youanother question. Have you ever 
surveyed the land deseribed in that deed on the ground? 
OT: (Objected to. Objection sustained. Exception taken.) 


Q. Well, now, how do you know that was the Spanish road, if you 
have any knowledge of it, the one between Bouis and Provenchere ? 

Mr. Drypen: We object. He could not know that it was a Span- 
ish road, for he didn’t know the land until 1830 odd. 

The Court: Well, let him say what he saw. 
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The Wirness: It was a traveled road, laid out westwardly, and 
used by the inhabitants who lived west of the Grand Prairie common 
fields—Forsyth, Kingsbury, and others, who lived out on what is 
now called the Clayton road; it was a substitute for the Clayton road. 


By Mr. Hite: 

Q. I put the question then direct, whether these ancient French 
witnesses that were on the ground there in 1846 recognized or knew 
anything of that road; and, if so, what ? 

(Plaintiff’s counsel objected.) 


Q. I desire to know if these witnesses recognized or knew anything 
about that road ? 

The Court: He has testified himself that he knew about it. The 
objection will be sustained. 

(Exception taken.) 

Mr. Hii: I will ask you then what the appearance of that road 


was as to being old or new 
The Court: Let him say what he saw on the road. 


By Mr. HiItv: 

Q. State what the road appeared to you to be, whether it was old 
or new? 

A. It was an old traveled road. 

(Plaintiff’s counsel objected to the answer as being an inference 
of the witness.) 

The Witness: It was an ancient traveled road. 

Q. Now, I wish you to point out on the map where you surveyed 
this Provenchere lot contained in that deed: you say you have sur- 
veyed it; I want to know where. 

The Court: If you leave out “contained in the deed” the ques- 
tion will be proper. 

~By Mr. HInv: 
O70 Q. Well, show the jury where you located the Provenchere 


lot. 
A. On the top of the Bizet tract—that is, right there. (Indieating.) 


By Mr. Drypen: 


Q. You say you surveyed it on top of Bizet tract? 
A. What is represented on that map now as the Bizet tract. 


By Mr. Hitt: 


Q. Did it extend beyond the Bizet tract; how broad was this lot? 

A. It was claimed to be two arpents wide, and I surveyed the 
Bizet tract one arpent further south, covering Corneau. 

Q. So it covered Corneau and Bizet both ? 

A. Yes, sir. 

Mr. Hite: Now, we will reoffer the deed from Sylvester Labadie 
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to Joseph Philipson of March 10, 1818, with the view of asking Mr. 
Cozzens where that land is situated, or if it is the same lot that was 
conveyed by the Widow Provenchere and herson, John Louis Proven- 
chere, to Philipson & Labadie. 

Plaintiff’s counsel objected. Objection sustained. Exception 
taken. 

Mr. Hill handed the deed to witness. 

Mr. Gray: I understand it is excluded. 

Mr. Hiixi: I am asking for the location of it. 

Mr. Gray: We object. 

(¢ bjection sustained and exception taken.) 

Mr. Hitt: Now, I offer to prove it is located in the same place where 
the preceding deed admitted it was located. 


Plaintiff's counsel objected to the proof. Objection sustained. 
Exception taken. 

Mr. Hitt: To save time we will offer to locate by the surveyor 
the deed from Peter Tournot and Catharine Provenchere to Bowman, 
May 12th, 1545, to be in the same place, and the deed from Joseph 
Philipson and wife to Peter Lindell of May Ist, 1861, to be located 
in the same place, and we except to the exclusion, and also each of 
the other deeds in the chain of title to Peter Lindell and the 

heirs of Peter Lindell for the Provenchere and Bizet lots 
376 ‘| offer to prove to be located in the same place as the old 
deed of 1516 to Philipson and Labadie. 

Q. Will you examine the deed of Alexis Marriere to Pierre Chou- 
teau of February 27th, 1806 (page — of the transcript)? The deed 
has been read; now I want it located by boundaries. 

The Court: The proper way is not to allow Mr. Cozzens to con- 
strue the deed, but ask him what the boundaries are, and if they 
correspond with the deed the court will construe it. 

Mr. Hitt: I want him to examine the boundaries as to whether 
he can say where the line is situated. 

The Court: He can state about the boundaries; he can tell what 
boundaries he found there. ' 

The Wirness: When I was on the premises I found that the land 
was cultivated. 

Mr. Gray: That is not in response to the question. 

The Court: The question is whether you found any natural 
boundary or any boundary mentioned there—any natural object on 
the grounds. 

A. There were no natural objects except the Grand Prairie. 

The Court: Well, any objects at all—artificial or otherwise. 

A. All the deed ealls for is two tracts of land. It does not call for 
any natural boundaries. 

By Mr. Hitt: 

Q. Can you tell whether these are the boundaries of the land that 
Was occupied afterwards by Bouis? 

(Objected to. Objection sustained and exception taken.) 
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By Mr. Hine: | 


Q. He has already testified that Bouis had a house on it. From 
that description of that deed can you find that piece of land desertbed 
in it; and, if so, by what method can you find it? 


(Plaintiff's counsel objected. Objection sustained and exception 
taken.) : 
Mr. Hinv: I will put another question, which the reporter may 
note: From your knowledge as a surveyor, and from your 
377 acquaintance with the different field lots in the Grand Prarie 
common fields of St. Louis and with their boundaries, either 
natural or artificial, and from the marks of division between the 
common field lots and the marks of cultivation of the field lots them- 
selves, are you able to designate as a surveyor the location of the lot 
mentioned in the deed from Alexis Mariere to Pierre Chouteau of 
1806—the situation on the surface of the earth of the lot deseribed 
in the said deed? And, if so, state particularly all the objects you 
remember either on or adjoining the boundary of said lot. If 
there were any springs of water on the said lot state it. If there 
were any ridge dividing its cultivation from any other lot state it; 
and if there were any road on either boundary state it. 


Mr. Drypen: We object to the question. 
(Objection sustained and exception taken.) 


Mr. Hitt: Now take the deed from Pierre Chouteau and wife to 
the heirs of Vincent Bouis of 1815 that has been read to the jury, 
and state if you know of any boundaries belonging to that land— 
whether visible on the surface of the earth. State particularly if 
you know of any boundaries to that land deseribed in that deed to 
Bouis. 

A. It was under cultivation and under fence, partially. 

Q. Whose fence was it when you first saw it? 

A. When I first knew it, about 1851 or 1852, it was Antoine Bouis’ 
enclosure; subsequently it was occupied by Peter Lindell until the 
time of his death. 

Q. Was there any boundary on the south of it on the ground? 

A. There was a road immediately on the south, but no enclosure 
contiguous to it. 

Q. Can you show the jury where that lot was by these boundaries? 

A. Yes, sir; that plat. 

Q. Please do so. Show them the east and west boundary, the 

north boundary and the south boundary. 
018 A. The east boundary was coincident with the eastern line 
of the Grand Prairie, the general front of the Grand Prairie 
fields, the western of the western line of the Grand Prairie fields, on 
the north by the Laroche claim, and south by Provenchere, or by 
the road that was traveled there; south of that. 

Q. And east by what ? 

A. East, I said, by the eastern line of the Grand Prairie fields. 

Q. Where these old Spanish stones were found ? 
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A. Yes, sir; where I found them in the year 1846, in that part of 
the Grand Prairie fields in 1846. 

Q. Now, will you tell the jury whether these lines you point out 
there covered that triangle you marked on the plat of the plaintiff 
that you saw yesterday—the onethatis painted red, white, and blue; 
do you know whether the Bouis lot covers this triangle here and all 
of this property out here? (Indicating.) 

A. This is Bouis from there to here, and that prolonged out there 
(indicating) the Grand Prairie fields; that line produced out. 

(). Where was this line to be produced ? 

A. That line produced out also. This is Grand avenue, about 
520 feet east of Grand avenue. 

(). Would it cover the triangle marked here? 

A. It would, sir; that tract. 

Q. Now, will you examine the deed from Mary Ann Laroche to 
Jean Beaufils of 1851, and state, if you can, the boundaries of that 
lot, if you know them? (Handing paper to the witness.) 

A. This is on the 18th November, 1831. I knew the Jean Beau- 
fils tract of land. I knew where he cultivated out there. 

Q. Do you recognize the boundaries described there? 

(Plaintiff’s counsel objected.) 

A. Ido; bounded on the north side by the Laroche tract laid 
down on the map. I will tell you where it is located. It is the west- 

ern half of the southern half. In other words, the southwest 
oie quarter of the Louis Laroche tract. 
By Mr. Drypen: 

Q. As located by yourself? 

A. As located on the ground. 

By Mr. Hitt: Did you ever see any improvements south of the 
Bouis lot within this triangle they have marked there on their 
plat ? 

A. I did. , 

(). Point out tothe jury where you saw any improvements or cul- 
tivation there south of Bouts. (Ianding witness a plat.) 

A. You said within the Bouts. 

(. No; south of the Bouts? 

A. There were cultivators along here; it was cultivated along 
back there. (Indicating.) 

Q. Was that on the Bizet survey? 

A. Yes, sir: south of Bouts. 

Q. Do you know whose improvements they were, who cultivated ; 
do you know what persons cultivated and whom they cultivated 
under ? 

A. No; except, I always understood—— 

Mr. Drypen: Never mind. 

sy Mr. Hinw: 


Q. How long ago was that? 
A. About 1832 or 1833; over forty years ago. 
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Q. Do you know who it was that was cultivating there? 

A. No, sIr. 

Q. Have you any personal knowledge of who they were cultivat- 
ing for? 

i. Not of my own knowledge, sir: they were colored people, but 
I don’t know who they were. 

Q. Now, will you point out to the jury where the Marier spring 
is? 

A. I want to correct my evidence. Yesterday evening I said it 
was on the Marier tract; it is south of the Marier tract and on the 
tract that I have located in the name of Louis Berger. 

Q. Point out the Marier Spring to the jury. 

A. I can’t do it on this map; it doesn’t run far enough west. | 

can locate it on this map (referring to another map). 
380 (). Well, it is not necessary, if it is not on this map; this 
is what they sue for. 

Mr. Drypen: Yes, sir; let us have it on this. 

The Wirness: It is west of that line, and I cannot show it on this 
plat. (The Mosberger plat handed to the witness.) 

Mr. Hix: Is this admitted as the United States survey [of] 1855 
or not? 

The Court: It is admitted as a private map of Mr. Mosberger. 

Mr. Hitt: Well, I will prove the map by Mr. Cozzens as soon as 
we get through this part of it. Show them the Marier spring; they 
want it and so do I 

A. It is south of the Bizet tract, and would be located on the one 
I located in the name of Clara Berger, two by forty. It is on this 
map, 1 believe (the Mosberger map). Yes, there itis; these are called 
the Marier or Hammond springs. 


By Mr. DrypeEn: 


Q. And this is the Bouis lot where you stated it was yesterday ? 
You find now it is over here? (Indicating.) 

A. Yes, sir; I was thinking of the western part; the lines ran 
more this way. 


By Mr. Hiv: 

[Q.] Now, tell the jury whether this plat of Mosberger represents 
correctly or not the United States surveys south of the Dunnegand 
tract, which you spoke of yesterday—survey No. 1, for Lamont? 

A. Yes, sir. 

(Plaintiff’s counsel objects.) 

©. Down to the Pierre Lacroix ? 

A. Yes, sir; 10 does represent it. 

(Plaintiff’s counsel objeeted.) 


Mr. Hiti: I now offer to prove by the man who made these sur- 
veys that this is a correct representation of the surveys as he made 
them on the ground. I suppose that is competent. 

The Court: It is just the same as if it was his-own, if he says it 
is correct. 
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O51 Q. Where did you locate the Corneau spring on that same 


map ? 

A. hy springs are immediately to [the] south of that 
Bizet claim, close by the line. The line runs within about five feet 
of the most northern one of these springs. ‘There are three springs, 
and it runs very near the northern one. 

Q. I wish you to show the jury where these ancient lines of culti- 
vation ran of these ancient common field lots upon that map— 
whether they were on the same course as these U.S. surveys or more 
due east & west or not. 

A. 1 am waiting for an ol.jection. 

(). They do not object to that. 

A. Yes, sir; all to the north of Bouis, including Bouis, and as far 
south as Bouis, [ found them to be in the general course of these 
lines—north 61 degrees west—61 degrees west of due north. When 
[ got south of Bouis they bore more to the westward—about 8 or 
10 to 12 degrees more to the westward—forming an angle in between 
them this way (indicating), this pencil representing the Bouis and 
others who cultivated, and this map will show the direction of the 
other cultivations southward. They were not a continuous straight 
line; they were about 75 to 80 degrees west of north—south of Bouis 
and north of Bouis, including Bouis; they are all on a course north 
G1 west. 

Q. Are the western boundary and eastern boundary lines of your 
surveys, from one to 21, parallel with each other and of the same 
length ? . 

A. Yes, sir; the western boundary line is paraHel to the eastern 
boundary line and 40 arpents distant from it. 

Q. Do you recollect of any ponds in that neighborhood or vicin- 
ity ? 

A. Yes, sir. 

Q. Can you point out to the jury the old Corneau pond? 


Plaintiff’s counsel objected to the question as immaterial, 
5 Tey there being no evidence of any ponds in the case. 


(Juestion not pressed. 


Mr. Hitt: I now wish, Mr. Cozzens, to take the testimony of Bac- 
eané and Dodier of 1825 before Recorder Hunt, and we will offer 
that testimony in connection with the parol proof as evidence of the 
general boundaries, the out-boundaries of the east and west lines of 
the Grand Prairie common fields; we offer it on the question simply 
of general boundary. 


(Plaintiff’s counsel objected to the question as incompetent.) 


Mr. Hint: As hearsay we offer it to show the out-boundary lines 
east and west of the southern part of the Grand Prairie common 
fields; it is dated the 30th of July, 1855, Hunt’s Minutes Book A, 
No. 2, page 110, and contains the affidavits of Baptiste Riviere dit 
Baccané and René Dodier, both sworn on the 30th of July, 1835, be- 
fore Theodore Hunt, recorder of land titles. 
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(Objected to. Objection sustained. Exception taken.) 

Mr. Hitt: Wealso offer it as proof of the cultivation and possession 
of the respective lots. 

(Plaintiff’s counsel objected. Objection sustained. Exception 
taken.) 

Q. How long did you know of Peter Lindell being in possession 
of the property you described to the jury yesterday ? 


(Plaintiff’s counsel objected to the question as having been an- 


swered yesterday.) 


The Court: Well, if there is any doubt about it, let him state it 
again. 

A. I have known him to be there since 1831. 

@. And how long did he remain in possession ? 

A. He remained in possession until the time of his death. 

@. When did he die? 

A. About the year 1861 or 62; 1861, I think it was. 
©. Who has been in possession of the property since his death ? 
A. His nephews and nieces. 


383  Cross-examination by Mr. Gray, counsel for the plaintiff: 


Q. Did you ever survey the 16th section ? 

A. | have traced all the lines of the 16th section, sir. 

Q. Will you point out to the jury the line of the 16th section as 
itappears on thisplat? (Handing plat to the witness, which had been 
used on the former trial and which was permitted by the court to 
be used on this trial without being admitted in evidence.) 

A. That is the eastern boundary of section 16 going for east of the 
eastern boundary of the Grand Prairie fields; then it runs north to 
the Widow Camp tract, runs due north; then here it runs down due 
west and joins in on what you call the Conway tract, runs due south 
until it intersects the line of the Widow Camp tract, thence eastward 
along the Widow Camp tract to the piace of beginning; on this is 
located the field lots as surveyed and resurveyed by me, it is made 
fractional by the interference on the south with the Widow Camp ; 
it would run out square if it was not for the Widow Camp and the 
Auguste Chouteau tract, sometimes called the Chouteau Mill tract; 
that makes it fractional part of a section and not a whole section. 

(). Look at the field-notes of Joseph C. Brown and see if you iden- 
tify that section in accordance with those field-notes ? 

A. Iam familiar with these field-notes, for I have retraced them 
by these notes years ago, and relocated all the corners and marked 
it on the north by large cedar posts, and where Mr. Lindell’s land 
came in contact-with it by large stones, with the letter “ L” engravd 
on top of the stones, and the cedar stakes were all branded “ D. D. 
Page.” Mr. Page claimed in here, D. D. Page here, D. D. Page there; 
wherever D. D. Page had corners all these lines were marked by 
cedar stakes, and wherever Mr. Lindell claimed there were large 
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stones put, and there they are yet, all marked with the letter “ L,” a 
good mi ny years ago, as far back as the year 1550. 

oot (). When ‘did you first know the 16th section, towns ship 45, 
range 7 east? 

A. In 1838, when I first had occasion to run them out; in run- 
ning out the contiguous lands in section 16, the New Madrid loea- 
tion on the north in the name of Martin Coontz, the New Madrid 
location on the west in the name of Conway and Jener. 

(). You say you have run them according to Brown's tield-notes ? 

A. Yes, sit: using these identical holes, 

(). And found the lines as established by him ? 

A. He didn't establish in any place any very prominent corners ; 
he only put title stakes in mounds; he called them the size of gopher 
holes; but they were not to be found. I was governed by the cor- 
Hers anid distances ane re-established all the lines. 

(). Prior to your surveys that you made between 1846 and 1850 
& Ol, whenever the time was, did you know of any surveys across 
the 16th seetion except Madame Camp? 

A. Previous to my survey, ves, sir; I think I did. 

() Well, what ones ? 

A. Why, | knew of the Chancelier, the east end of the Calve, and 
the Dunnegand. 

(). Where are they t 

A. They are all north ot No. | of my series, but they were at the 
eastern end, the northern corner of section 16. 


By Mr. Drypen: 


(). Condé was the first one of your series ? 

A. Lamont under Conde. 

(). Well, it is what is called Condé on this map ? 
A. U.S. survey, 1660. 


oe a nthe surveys that you say interfered with the 16th section. 
to the north of it were what ° 

A. First, Dunnegand, going north from Conde, next Calve, and 
next Chancellier. 


(). Covering that little triangle there ? 
‘A. Yes, sir. 


By Mr. Gray: 
(). You have stated already, I believe, the Marier Spring was 
south of the Dizet tract ? 
A. Yes, si 
(). Y ou were mistaken, then, yesterday in saying it was on 
o8o the Bouis traet ? 
A. | corrected myself, sit 
Q. What distance, or did you state, the Marier Spring was south 
bouts ? 
A. I did not, sir. 
(Q). Well, do you know the distance ? 
A. About 3 arpents, I should judge. 
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Q. On what or near what lots are the fair grounds, if you know; 
are they in the Grand Prairie fields at all ? 

A. The fair grounds are in the Grand Prairie fields—the northern 
part of the Grand Prairie fields. 

Q. What lots—do you know what confirmations? 

A. I don’t remember without examining the map; give me Mos- 
berger’s map and I[ can tell you exactly, because that represents 
these surveys. (Map handed to the witness.) They begin first at 
the south ea a of Francis Corneau. 

Q. I ask you to locate the fair grounds; what lots they were lo- 
cated on ? 

A. I am locating them, sir; first from the south going northward, 
Corneau; next, Baccanné. 

Mr. Hix: I object to this testimony. The title to the fair grounds 
is not in controversy. 

The Court: It is part of the. commune; let bim go on. 


A. Survey No. 1562, in the name of Francis Corneau, one and a 
half by fort; it is immediately on the north side of the Natural 
Bridge plank road, we used to call it, now called the Northern St. 
Charles rock road; next north of that is Antoine Baccanné sur- 
vey, 1270; that was one and a half by forty ; next north of that was 
survey 1550, in the name of Laclede Le Guest, sometimes calied Le 
Guest Laclede, both ways, assignee of La Buchere; the next was 
survey 3296, in the name of Julian La Roy; that was two by forty; 
and the next is 1584, in the name of Laclede’s representatives. 
There was but one Laclede; I believe that was one by forty; the 
next is 3205, Alexis Marrier’s representatives, that is one by forty ; 

that is as far as they went. 
386 Q. Is there a survey there, 1619, in that neighborhood ? 

A. There is a survey, 1619, in the name of Alexis Marrier’s 
legal representatives, two by forty, at the northern part of the Grand 
Prairie fields, some distance north of the fair grounds. 

Q. How far is that from the fair grounds ? 

A. Well, it is just about six arpents north of the fair grounds. 

Q. Did you ever know of the residence of Bernard Pratt any- 
where in the Grand Prairie? 

A. No, sir; I don’t recollect it. 

Q. Did you do much surveying for Peter Lindell in his lifetime ‘ 

A. No, sir; not much in his lifetime; I did assist at a very og 
day Col. Brown or Capt. Brown. We used to call him Joseph ¢ 
Brown; he was an old man and I was a young man, and I did a 
great deal of work for him; he had Mr. Lindell’s surveying. 

Q. Have you done surveying for his heirs since ? 

A. I have, sir; I was the surveyor appointed in the partition case 
among the leg: al represen tativ es of Peter Lindell ? 

Q. Did you make the survey for the purposes of the partition ? 

A. Yes, sir; I did, sir; all of them. 

Q. Did you make the plats that were used in that partition? 

A. I did, sir; they all-bear my signature. 

Q. Did you make the plats that accompanied the report of the 
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commissioners and by which the heirs made the deeds between 
themselves ? 

A. I did, sir,and wrote all the descriptions. 

Q. Look at that (facing page 373 of the record), and state to the 
court and jury whether that is a copy of one of the plats that was 
used for the partition of the Lindell estate ? 

A. Yes, sir; it looks very much like it. 

Q. Is there anything about it by which you can identify it as the 
plat you made? 

A. I think it is a copy of the plat I made out; it has all the ap- 

pearances of it, the general features of the map. 
387 Q. Will you state to the jury how the claims of Bouis, Bac- 
canné, and Bizet were located on that map? 

A. Yes, sir; this one marked here at the western portion as Wm. 
M. McPherson is on what is called the Bouis tract; that would be 
the location of the Bouis tract on this map, and here is Wm. Bizet 
tract lying south and adjoining it. 

(). State where the front or rear of the surveys are located on that 
plat and on the ground as by that plat? 

(Defendant’s counsel objected to the question as irrelevant.) 


The Court: If the heirs of Peter Lindell had this done, of course 
it is proper. 

By Mr. Hinv: 

Q. Is there any part of that land not covered bythe survey ? 

A. No, sir; it is all ineluded. 

Q. All the lands included in the partition ? 

A. This is a plat of the second addition, but there is another, a 
plat east of Grand avenue; this plat lies west of Grand avenue, called 
the second addition. 

The Court: Well, go on. 

By Mr. Gray: 

Q. Now, state where the front of these claims are located on that 
plat—the Bouis, Bizet, Baccanne claims. 

A. On this map, which purports to represent all the land lying 
west of Grand avenue, it extends as far east as Grand avenue on the 
east. 

Q. Look again, Mr. Cozzens. 

A. And then the Bizet tract extends as far east as the northern 
boundary of the Widow Camp tract, as also does the Bouis tract, 
bounded on the Widow Camp tract from East to Grand avenue, and 
going along on the angle line of the Widow Camp; then the Bizet 
tract comes as far east as the Widow Camp and bounds along it as 
far as it runs. 

(. Where do you say the front of the Bouis tract is? 

A. The tract is marked as extending the whole tract of 
388 land; this is only MePherson’s portion of it; there all the 
way through to Grand avenue. 

Q. Well, how does it appear there ? 
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A. That is Cabanné street. 

Q. Isn’t that marked there as the front? 

A. No, sir. 

@. Well, state where the west end is. 

A. These is the west end there, sir. 

Q. What mark is there to identify where it lies on the ground— 
any street or avenue ? 

[A.] There is a line running diagonally across it called Lay 
avenue; we call it Lake to the north. 

(). Now, I will ask you if this plat does not locate those three 
claims, nine arpents and thirty-six French feet, west of the west line 
of the common fields of the Grand Prairie you have spoken of? 

A. Yes; it runs nine arpents and thirty-six: French feet west of 
the west line of the Grand Prairie common fields. 

@. Where is the other western line north of that? VPoint it out. 

A. Here it is, this line along here. (Indicating.) 

Q. What avenue is there there to identify it? Taylor avenue is 
about the western line of the Grand Prairie common ficlds where 
they run across Grand avenue, isn’t it? 

A. Yes, sir. 

(. Now, these three tracts are nine arpents and 36 French feet west 
of that other line? 

A. Yes, sir. 

Q. If you place the west end nine arpents and thirty-six feet west 
of the west line of the common fields, north of these lots, where will 
the east line be then with that location ? 

A. Forty arpents. 

Q. How will the east line compare with what you call the straight 
line, the east line of the common fields ? 

A. Nine arpents and thirty-six French feet west of the cast line. 

Mr. Hiv. I will admit that. 
389 Q. By whose directions did you draw these plats ? 
A. By the direction of the commissioners in partition. 

(. Did the heirs of Mr. Lindell have any knowledge of them ? 

A. I don’t think they had anything to do—any influence on the 
commissioners. 

Q. Do you know whether the partition and distribution was made 
according to that plat? 

A. Yes, sir. 

Q. They all took their several shares ? 

A. Yes, sir; they all took their respective shares. 

Q. How was that partition made; by a proceeding in court or by 
an agreement between the parties? 

A. A written agreement; there were ten of them; a written agree- 
ment. 

Q. Do you know a man by the name of David Des Islets? 

A. Yes, sir; he is living here. (Indicating.) 

Q. Had he possession of any of the land? Did he own any of 
these claims? 

A. Yes, sir. 
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(). Where was his possession ? 

A. The same as is marked Wm. McVherson, back a little west of 
Lake avenue. 

Q. Did he have any enclosure of his lands? 

A. Yes, sir. 

(). How early did you know of that enclosure ? 

A. I have known of that enclosure almost from my earliest recol- 
lection—the same as the Beaufils tract. He married the widow 

> Beaufils and took the same enclosure that Beaufils had. 

(. Did his fence run west of the western line of the common fields, 
north of the Bouis tract ?: 

A. West of the Grand Prairie common fields nine arpents and 

56 French feet, or a little over that, but included the Bouis 
590 tract, and also one-half of the Laroche tract. 
(. One-half of the south half, isn’t it? 

A. Yes, the western half of the south half; he owned in possession 
the southwest corner of what is called the Bouis tract, extending 
out west here. 

(). I ask if the southern lot you call the Laroche tract is not the 
same as that marked on the map as Baccanne? 

A. No, sir; exclusive Marier, exclusive Bouis. The Laroche tract 
is two by forty, north of Bouis. 

At this point the court took a recess until two o’clock. 

é After recess. 
Cross-examination of Mr. Cozzens was resumed as follows: 
By Mr. Gray: 

Q. At the time you made your survey was Mr. Des Islets’ lot en- 
closed? 

A. Yes, sir. 

Q. Did you ever survey the Bouis, Baecanne, and Bizet claims, 

: setting them 9 arpents and 36 French feet west of the front line of 
the Grand Prairie common fields ? 

A. I did, sir. 

Q. When? 

A. I think it must have been, according to my recollection, about 
the last thing I did. I was ordered to go and do it in 1857; I did 
it twice. I will explain to you in this way: In 1851 I made my re- 
port, a general report of all my proceedings, subsequent to that re- 
port. 

Q. Of course you understand me; that we are not asking you to 
state anything about your report, but simply what you did. 

A. Yes; I was ordered verbally by the office to go back and move 
them 9 arpents and 36 French feet back, and I did so. 

®. To the west? 

A. Yes, sir; west. I then received, in 1855, written instructions 
to reinstate them back to my first line. In 1857 I received further 
instructions from the then surveyor general to remove them west 
again. 

®. Were these instructions in writing? 
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A. Yes, sir. 
Q. To place them back? 
A. Yes, sir. 
391 Q. Nine arpents and 36 French feet? 


A. Yes, sir. 

Q. Did you do that? 

A. I did, sir; they were moved three times. 

Q. Did you make a report of these last surveys? 

A. I did, sir; you have my report of all these proceedings, the 
written instructions of 1855, the same as I said, understand me; 
some were verbal instructions and some were in writing. 

Q. But the last surveys you made were under written instructions ? 

A. That I don’t remember; I think they were, though. My im- 
pression is they were, but I don’t remember. Iam _ positive about 
those of 1855 being written. 

Q. Well, the last surveys you made, where did you locate these 
lots? 

A. In 1857 I moved them westward 9 arpents and 36 French feet, 
both on the eastern and western boundaries of the Grand Prairie 
common fields. 

Q. These last surveys then locate them as they appear here, do 
they’ 

A. Yes, sir. 

Q. That projection here from that line is 9 arpents and 36 French ; 
feet? | 

A. Yes, sir; on the south line of the Laroche tract all the claims 
south of it; all the lands to the southward were off nine arpents 
and 36 French feet. 

(. Those were the last surveys you made? 

A. Yes, sir. 

Q. Did you make a report? 

A. Yes, sir; I made a report to the office. I always made my re- 
port to the department. 

Q. Look at these and state what they are. (Handing papers to 
the witness.) 

A. The first one I look at is the survey of 1813, under Peter 
Chouteau or Pierre Chouteau, by me, and reported to the depart- 


ment with that offset. 


(. Give the date? 
A. They were surveyed under the instructions of May 9th, 1846, 
and they were reported on the 22d February, 1855. 
392 Q. I ask you to state the day of that survey with a view of 
identifying it. 
A. I don’t believe this sets forth the day I made the survey, but it 
sets forth the date of the instructions—1846 & ’55. 
Q. Is there any approval? 
A. Oh, I did not look at that. That is the action of the Depart- 
ment. I give the whole history of the claim; here it is. 
Q. Well, no matter about that; will you give us that date? 
A. This is signed by John Loughborough Oct. 19th, 1857. 
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(). Now, can you state under what instructions you made that sur- 
vey of October 19th, 1857? 

A. I made those surveys under the instructions of 1846, 1855, and 
1857, but the instructions of 1857, upon reflection, were mere verbal 
ones. The instructions of 46 and ’55 were written and those of ’57 
were verbal. That is my recollection now of it, after an inspection 
of the papers. It is a long time to think back. 

Q. Look at that (page — of record). 

A. That is May 20, 1857. These are the written instructions. 


By Mr. Morrison: 


Q. Those were instructions to put them back to the east line? 

A. It is required to read something antecedent to this. In 1855 I 
was instructed to move them back to meet the original eastern 
boundary. Subsequently there were verbal instructions to move 
them west. Then, in 1857, 1 was instructed to move them back east 
again. I received a great many instructions, verbal and written. 

By Mr. Gray: I show you now the letter of instructions of 1855 
(page — of the record). 

A. I think the instructions of 1855 are more explanatory. This 
is dated 22d of February, 1855, and the other is the 7th of August, 


(). Those are letters of instruction to you? 
A. Yes, sir. 


(Witness read the letter of instruction dated February 22d, 1855.) 


(). These instructions of 1859 were the last instructions that 
3935 were given to you? 
A. Yes, sir. 

(). And they were in writing, and those you referred to? 

A. Yes, sir; I think they were in writing, but Iam not positive. 

(). Under these instructions what did you do? 

A. I moved west 9 arpentsand 36 French feet. I don’t remember 
whether they were in writing or verbal. Some were verbal and some 
written, as I stated in my testimony. Some of my instructions were 
verbal and some written. 

By Mr. Hint: As to these written instructions, where do they put 
the east line of the common field lot? 

A. Those of 1855, eastward. 

Q. Where the old Spanish stones were? 

A. Yes, sir. 

By Mr. Gray: Where did those of 1857 require you to place them? 

A. Westward, I think, sir. I think they were verbal; I don’t re- 
member now. 

(). Look at these surveys and see what they are. 

A. I have examined them, sir. ‘They are westward. That is the 
Bouis and Bizet. 

(). Well, of Bouis, No. 1815, approved October 19th, 1857? 

A. Yes, sir. 

Q. Now look at the others. 

A. Bizet is westward. 
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Q. What is the date of that approval; are they the 
~ October 19th, 1857. 
And the one of Baceanné ? 

A No. 1813 is approved 1th of Oc hier 1So7 ; 
Riviere dit Baccanné, included within the Bouis, approved October 
23d, 1857. The next is survey No. 3540, Guillaume Bizet, approved 
2Ath of October, 1857. 

(). Those were the last surveys you made of 
lots? 


same date? 


the next, Baptiste 


those common field 


A. Yes, sir: that was m} final action. 
And those were approved, as I understand you to say? 
394 A. That is what l understand, Mr. | oughborough ap- 


proved them. They stood ay) }) ec Once be fore 


in an an- 
other way. It says here: 


“| have this day approved as recorded on 
pape XC., &e.;” that is the reading of the certificate. 

(. Were not your surveys of 
by this last order? 

A. I don’t know, sir; only | am familiar with the record; he 
made a record of the offset, westward, and then he approved them. 

Q. Well, that is the last you know about the surveys; 
action ? 

A. Yes, sir; that is the last I know of it. 

Q. The surveys that you made north of Bouis were made, as | 
understand you, under the first instructions given you in 1846? 

A. Yes, sir; I will answer in this way: 
the instructions of 1846. 


1855 of those thre Cc claims set aside 


your final 


They were all made under 


Well, with the additional instructions that were subsequently 
given ? 

A. Yes, sir; to make alterations in the loeation of the east and 
west boundary, but not the location of the claims; only the east 
and west boundaries. There were subsequent instructions from 
time to time—verbal and written. 

(. Your instructions of 1846 were in writing, were they not ? 

A. Yes, sir. 

(). Did you act under those instructions ? 

A. I did, sir. 

Q. Did you obey them ? 

A. I did, sir. 

Q. In all particulars ? 

A. I think in all particulars, as far as I can understand them. 
There was a great deal of latitude left me 
1846. I have not read them for 
their tenor, except generally. 

». I will show them to you; 


in these instructions of 
many years and don’t remember 


look at them, and state whether you 

(Handing paper to the 

A. I have looked over these; a great 
tached to the report. 


Q. Do you recognize that list as the list of claims you were 
to survey ? 


A. So far as my recoilection goes, I believe, that is it, sir. 


many documents were at- 


< 


| sup- 
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pose this is a correct statement of it. I don’t remember all the 
names now. 

(. Do you recognize those as the instructions ? 

A. Yes, sir; these are the instructions, I think. 


By Mr. Drypen: 


(). Have you examined them sufficiently to say that these are 
the instructions under which you made these surveys of 18467 

A. Yes, sir. 

Q. In your examination-in-chief, Capt. Cozzens, you stated that 
you surveyed the Provenchere lot ou the top of the Bizet lot ? 

A. That is the same location; sir. 

Q. You stated that you surveyed it on top of it; isn’t that your 
language ? 

A. I stated this: that the Provenchere claim, according to that 
deed, the location was on Lop of the Bizet claim. 

Q. Didn’t you say you surveyed the Provenchere claim on top of 
the Bizet claim ? 

A. No,sir; I didn’t make any report of it at all; I didn’t say I sur- 
veyed it. It is not embraced in my report. 

Q. You didn’t make any report of the Provenchere survey ? 

A. No, sir; I reported the Bizet tract, one by forty. 

(). And that was the only survey you made on that arpent ? 

A. Yes, sir; that is all I did. 

Q. The survey in pursuance of the confirmation under the act of 
1856—the 4th of July ? 

A. Precisely ; that is my act. 

(). ‘Then there was no survey of the Provenchere claim at all ? 

A. No, sir; not as the Provenchere claim there was not. 

(). You were directed in the instructions of 1546 to survey a tract 
for Louis Laroche, were you not? ; 

A. Yes, sir; | think that was one of them. 
OG (. What width? 
A. Two arpents. 

Q. What width were you instructed to survey ? 

A. I don’t remember ; that is set forth. If you will read those in- 
structions you will find the office says they are not reliable; that 
their information is not reliable, and they left 1t to me to makea 
thorough investigation by all information I can get through wit- 
nesses, In writing—parties in interest—examining deeds, and report 
to the office the result of my Investigation, which I did. 

Q. We will examine the instructions; they will speak of them- 
selves. 

A. That is what it says. 

Q. Now, I will call your attention to instruction No. 10. 

A. Yes; one by forty. 

(). You were instructed, then, to make a survey’to Louis Laroche 
of one by forty? 

A. Not positive. 
Q. Is there any condition there ? 
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A. I wish you would turn to the pages; you will find plenty of 
them, sir—half.a dozen. 

Q. Were you not directed to survey according to the confirma- 
tion ? 

A. Perhaps I was. 

@. Do you know what size lot was confirmed to Louis Laroche? 

A. I don’t remember, sir. 

Q. You do not know whether you made the strvey in accordance 
with the confirmation or not, then ? 

A. My history is embodied in this book ; I can answer from that. 
(Referring to the book in the hand of the witness.) 

Q. I am calling for your memory [of ] what you did. 

A. Well, it is too much detailed information to remember it all. 

Q. If you don’t remember, just say so. . 

A. I want to look. 
O97 Q. I am not asking for any books. 
A. Well, I claim the privilege. (2xamining the book.) 

Q. I will eall your attention to the confirmation of the Laroche 
tract; I will read it to you: “ Registry of certificates of confirma- 
tion of town lots, outlots, and common field lots issued by the re- 
corder of land titles,’ marked in the column in whose name issued, 
date, situation in another column, remarks in another column. 
Under the first column is “ Louis Laroche’s legal representatives ; ” 
under the head of date is “ 1825, 28th of July;” under the head of 
situation is “ Big Prairie, near St. Louis;” under the head of re- 
marks, “ Bounded south’ by the field lot claimed by a man named 
Rondeau, east by vacant land, north by a field lot owned by Parent, 
and west by vacant land.” In the next column, “ One front by about 
forty deep.” Now, did you make a survey, under those instructions, 
of this confirmation ? ! 

A. Under general instructions all the way through; under the 
authority of those instructions. a“! 

Q. Then you say that under the authority of these instructions 
you surveyed this lot thus confirmed, two by forty ? 

A. I did, sir, because I was authorized to do it, and the office ap- 
proved my work afterwards. 

Q. Well, we will see. 

A. If you will read those instructions you will see what they say 
about that list. The office comments on their own instructions; | 
did not. They commented, not me. 

Q. You didn’t, in point of fact, survey a lot to Louis Laroche of 
one by forty, as directed and so confirmed ? 

A. I did as directed, but not according to confirmation. 

Q. These instructions of 1846 were put forth for making these 
surveys, as | understand you? 

A. Take the instructions all through, they were. 
38 Q. Did you make any surveys not comprehended in these 
instructions ? 

A. I think I did, sir—no, not comprehended in there, but read a 
portion of these instructions that gave me the latitude to do those 
things. The office expressly says in those instructions, if I recollect 
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right, and | have not read them for many years, that they did not 
have correct data in their office, and they authorized me by certain 
processes to obtain that data and that information, which | did do, 
and made my report in the shape of a history to that office of all my 
transactions, of all the deeds, records, archives, and witnesses that ] 
had examined, ’ 

(). They did, however, “lve you i) their instructions specific lots 
that were to be surveyed ? 

A. They told me afterwards that the best was imperfect in the 
sume Instructions, 

(). Well, in the same instructions they told you specifically what 
lots you were to survey, didn’t they ; somewhere either in the gene- 
ral or amended instructions ? 

A. It is all embodied in that instruction ; it is not amended ; it is 
all one instruction. 

Q. Well, in all these instructions, don’t they direct you what spe- 
cific lots your are to survey ? 

A. They say I shall keep up the connection. 

Q. Oh; answer my question affirmatively ; say yes or-no, if you 
please. 

A. I can’t do it unless you permit me to read that record. 

(). I will let you read it. 

The Wirness: It will take me some half hour to do it. 

(). Well, sir, the time will be well spent. (flanding book to the 
witness.) 

A. He YAuve ne this as a part of ny Instructions. (Referring lo a 
part of the record which the witness had examined.) 

(). Conneeted with your Instructions ? 

309 A. Yes, sir, and decided if they could not be located on 

their instructions to locate them, if I could, so as to have 
exactly forty arpents together. ‘There is where the 73 feet difference 
came in. There was subsequent[ly]a notice put in by the surveyor 
neral and one by myself which called upon all parties in interest. 
(). Lam not upon that subject at all. Now, 1 ask you again if 
these instructions do not direct you to survey specific lots ? 

A. I ean’t say that I understood it in that light, sir. I think the 
oflice gave me a great deal of latitude to make very thorough inves- 
tigations, and did demand of me a report of all my proceedings in 
writing, which I gave them. 

Q. You have already stated that those instructions were your au- 
thority for making tho-e surveys? 

A. Yes, sir; in the vague manner in which the instructions were 
civen, , 

(. Will you point this jury to that part of the instructions, or 
that part of the papers accompanying the instructions, upon which 
you claim to base your authority to survey any other lot than those 
specifically named ? 

A. I don’t remember exactly what I did survey and’ what I was 
instructed to survey. 

(). Well, sir, there is a list. (Handing book to the witness.) 


or 
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A. There are two lists in there. 

(). Well, the first one comprises 19, several beginning, if | remem- 
ber right, with Baccanne and ending with Bizet, Baeecanne, I be- 
lieve, being number 1 and Bizet No. 1%. 

A. They are not put in the way in whicli they lie on the ground. 

@. Well, I will come to that after awhile. J want to know from 
you whether this your authority for making these surveys ? 

A. Yes, sir; that is my authority. I don’t see those documents 

mentioned there that accompanied. ‘There are a great many 
400 of them that I would like to see, and I will give my answer 

more definitely when | rel them. 

(). Well, here are the instructions. (Handing book to the witness. ) 
A. That is the first list. Then, in these instructions, after giving 
this list, and stating that the information is very unsatisfactory In 
their office, they gave me a list of documents. Then, among those 
documents, after giving that, they fave nea second one on the 11th 
for additional copies of papers filed on applications for surveys, and, 
I think, giving a list of names; that is not mentioned in the tirst 
list. [ think there are names mentioned in the second list that are 
not mentioned in the first. 

Q. Well, | want you to point out to this jury and court the paper 
connected with these instructions on which you base your claim to 
authority to survey anything—any other lots than those specifically 
named. 

A. I can’t, sir; they did not accompany this report; they are with- 
held from this report. [I am not in possession of them, as my in- 
structions show — to return all my papers to the oflice, and I did 
SO, SO that am not n possession of them. 

(). Well, can you point out on that record the Patper OF document 
upon which you based YOuUP elalin LO the right LO SUTIVeY |} lot LWo by 
forty; that you are directed to survey one by forty, and that has 


— 


been confirmed, one by forty 4 

A. No, sir; I don’t suppose | could—the particular document. 
think it is embraced in some of these lists, but they are not all here; 
therefore I can’t point them out; but I think the general tenor of my 
instructions shows that I had a latitude to make surveys by the in- 
formation I could get, by using those living witnesses, or any Infor- 
mation, and report it to the office with my fi id-notes. 

Q. Were you not to be governed by the information that you were 

directed to get; was the information you were directed to 
401 = get to be used in connection with the execution of the sur- 
veys you were specifically directed to make? 

A. Yes, sir; and [ did use it specifically. In every tract I sur- 
veyed I gave a history of it, with that information. I[ understand 
these instructions didn’t limit me to that list. It was my instrue- 
tions from the office that I was not limited by that list, but that ] 
should use due diligence and exertion to get such dates outside of 
their office as would supply their omissions. 

Q. Yon spoke of that Corneau springs. Whiere did you say they 
were located ? 


ee 
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A. On an unconfirmed claim in the name of Corneau. That is my 
Impression. 

(). What is the meaning of Corneau or Corno in French. 

A. There is no word “ Corneau ” that I know of. There 1s corn, 
which means “branching.” Corn in the French language means 
horn, and “cornu “is a branching horn. ‘That is my definition of 
the French words. “Corneau” becomes a branching horn, as, for 
Instance, that of an elk or a deer, but that of a cow would not be. 

\). No; beeause it has but one stem. 

A. Yes, sir; that of an elk is branching. That is the definition 
of the word “ cornu” as | understand it, and it might be applied Lo 
these springs or it might be used as the name of a man. 

(). You say it might be applied to these springs; why? 

A. The name given me In the record was Corneau. 

(). Never mind that; I don’t want that. Do you know where the 
[lunot survey Is? 

A. The New Madrid certificate; yes, sir. 

: (). Where does it lie with reference to these field lots ? 
A. It lies on the western portion of them ; covers the western por- 
tion. It lies immediately west. 
12 (). Does that show it? (flanding map to witness.) 

A. It is survey number 2500, certificate 161, Joseph Hunot, 
and it lies to the west of the continuation of the western line of see- 
tion 16, the west of the Conway title, and also to the west of the 
Jenerie claim, another New Madrid certificate, and covers the west- 
ern portion of the Grand Praimte fields. 

(). State whether these surveys of the claims Bouls, Baecanne, 
and Bizet lay over into Hunot, as shown there. 

A. Yes, sir; taking the 9 arpents and 36 Freneh feet offset to the 
westward, it places them prominently within the Hunot claim. 

By Mr. Gray: 

(). Who is in possession under the Hunot claim ? 

A. Peter Lindell was during his lifetime, as far back as I ean 
recollect. Subsequently the heirs, nephews, and nieces. 


Mr. linn: I object to all this extraneous evidence. 
Mr. Gray: Do you know, as to Des Islets’ enclosure on the west, 
whether his enclosure extended to the west end of the Bouts claim 


*) 


as he had his enclosure on the ground * 

A. Mr. Des Islets was in possession as far back westwardly as that 
westwardly offset of U arpents and 36 French feet would take it. 

(). Did he have such possession at the time you made this survey 
back there in 1857 ? 

A. Yes, sir. 

Mr. Hitt: We object to this. . 

Mr. Gray: We expect to show that Des Islets did not extend to 
the west end of these surveys as surveyed in 1857; that Lindell was 
In possession of the west end of this claim of the Bouis tract. Mr. 
Des Islets brought suit against him to recover this west end, his en- 
closure not extending to the west end, and Mr. Lindell surrendered 
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possession to Mr. Des Islets, or those who held under him as being 

the owners of the west end of the Bouis claim, and Mr. Lindell as- 
sented to the western boundary. 

405 Q. Will you look at that and state what It is. (Handing 
paper lo the witness.) 

A. That represents a sketch. 

The Court: As that record has not been introdueed I don’t know 
what effect it may have. The best way is to offer the record or re- 
call Mr. Cozzens. 

Mr. Drypen: We intend to offer it. We intend to follow it up 
as a matter of course, but now is the convenient time, having the 
witness on the stand. 

The Court: I think I will have to exclude it at present. 

By Mr. Gray: 

. Was there any forest or any woods on any portion of these 
lands when you first knew them ? 

A. Yes, sir; there was timber’ on them. 

Q. On what part? 

A. All the heavy timber. large trees, were to the southward of the 
Bouis tract. 

Q. How was it at the east end? 

A. At the east end there was some timber as far north as Mr. 
Lindell’s enclosure, the northern enclosure; all the easternd end 
was covered with timber, and none of 1t was in cultivation when | 
first knew it. 

@. What kind of timber? 

A. Oak and hickory. 

(). As to size? 

A. Well, when I first knew it, it must have been 8 or 10 inches’ 
in diameter. It was cut down during the war in 1864 or 1865. It 
might have been from 12 to Ld or1s inches in diameter then. When 
I first knew it it was small timber, in 1831, 1852, and 1833, but it 
was not in cultivation. But on the western slope of the high ground 
from Grand avenue westward, in the neighborhood of the Corneau 
and Barelau and Moreau springs, it was a natural glade or natural 
prairie, and it had been in cultivation for a series of years south of 

Olive street: north of Olive street was covered with hazel 
404 brush, briers, and other undergrowth. 
(). Is there an offset in the front line of the Grand Prairie 
common fields north of Olive-street road to the westward ? 

A. There is an offset. The north line of the Mainville dit De- 
schenes on the south line of Alexis Picard, which is the center line 
of St. Charles rock road, commonly called now—a portion of it— 
Cass avenue. That is where the offset is made. 

a. How much back is that offset ? 

A. 9 arpents and 36 French feet, 26 chains and 88 links 

Q. Will you point out tothe jury on this map? 

A. This is it here. This is Mainville dit Deschenes. Here is the 
Antoine Morin—Alexis Picard, they call it. That is where the offset 
is—26 chains and 88 links or 9 arpents and 36 French feet. 
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(). What is the distance that offset continues? 
A. It continues up 22 arpents. That is where Prairie avenue is 
located on that line—the 3-mile house. 
- Now state whether these surveys you last made, of 1857, were 
a back on the same line with that offset there? 
That line was, sir. 
Q | So that they followed this postion of the front line of common 


‘ . 
A. As far westward as that line is westward. (Indiecating.) 


Q. And was in a line with that front line? 

A. Yes, si 

Q. Part a it is front and part of it back. 

A. Yes 

(). And the setting back as you did, in 1857, brought the front 


lines here on a line with that offset 
A. Yes. sir: with that offset to the northwest of Cass avenue. 


By Mr. Drypen: I believe you stated yesterday in your 

LOD exumination-in-chief that this 36-foot road of which you 

spoke was closed up at either end, as it passed through Mr. 
Lindell’s premises ? 


A. I stated that Mr. Lindell in 1838 or 1839 enclosed all his lands. 
lle left gates, some five in number, through his exterior enclosures 
and interior inclosures, so that the people to the west should not be 
excluded from getting over it. 

(). So that it was enclosed up by gates ? 


A. Y es, SIr. 


Redirect examination by Mr. Hitt: 


(). Did you execute each one of these SUFPVeCYS (handing paper to 
the witness), Laroche, Vineent Bouis, and Guillaume Bizet? 

A. Yes, su 
). Was that survey, 1815, approved ? 

A. he sir: approved May Slst, 1855. 

). Under what instructions did you make that survey‘ 

A. On the 9th May, 1846, and the 22d of February, 1855 
same instructions that.I read from the record. 

(). Have you found any written instructions which have been 
shown to you by the counsel for the plaintiffs, ordering you to set 
back the east front line # arpents and 36 feet on the south line of 
Laroche ? 

A. No, sir: not to set back. 

Q. Why did you set them back ? 

A. I was instrueted by the department, my superior officer, ver- 
bally, to goand set them back. I refused. It was then said that my 
non-compliance would vitiate my pay; that they would not pay 
unless I did so. It was a question of dollars and cents with me, 
and I went. Then I received written instructions to go and set 
them back again where I had put them, to put the corners back to 
their first position, to the east front line. That was in 1855. Then 
in 1857, at the time of the last approval, I went to work under verbal 

26—VO4 


- the 


202 WILLIAM GLASGOW, JR., COMMISSIONER, &¢., VS. 


) 


instructions under the same remonstrance made by me, and moved 
them westward again, and then I was paid. 


406 Mr. Hitt: Now, we offer again the affidavits of Baptiste 
Riviere and Rene Dodier. ‘The witness’ attention has been 

‘alled in these instructions, and I offer the deposition of Rene Paul 
as to the Baccané claim. 

The Court: René Paul’s deposition has been admitted, I think, 
on the question of boundary. 

Mr. Hitt: Now, we will offer the depositions that are contained 
in the record of Mr. Cozzens’ surveys in the book here. 

The Court: These affidavits are not accompanied by any con- 
firmations. 

Mr. Hitt: No, sir: they are only hearsay as to boundaries. We 
offer them all. 

(Plaintiff’s counsel objects. Objection sustained. Exception taken.) 


Q. Do you recollect what parties were making efforts to set back 
these surveys? Do you recollect whether Williams, the attorney for 
the commissioners in this case, had anything to do with trying to 
set back those surveys to the west? 


(Plaintiff’s counsel objects.) 


Q. I will ask you whether Williams, attorney for the commis- 
sioners in this case, had anything to do with influencing the depart- 
ment, or arguing before the department, to set back this east line. 

(Same objection.)’ 


The Court: Of course I cannot allow evidence of improper con- 
duct. It is not to be supposed that they could influence any officer 
of the Government. 

Mr. Hitt: Well, we offer that testimony, and offer to prove that 
he did make arguments before the department, and did use his in- 
fluence as attorney for the commissioners to bring the line back 
from the old line of corner-stones to a new one, so as to leave the 

miserable triangle they want to recover in this suit. 


407 ‘50th. A plat known as “ Mosberger’s map,” as follows, to 
wit: 

408 Olst. A certified copy of a map or plat on file in the regis- 
ter’s office, as follows, to wit: 

409 (Here follows diagram marked p. 410.) 


411 & 412 Proceedings in the Case of Milburn vs. Hortiz. 


52d. Records in the cases of Milburn against Hortiz, Milburn 
against Carpenter, Milburn vs. Blanchard, Milburn vs. Bogy, Mil- 
burn vs. McClure, and Milburn ws. Hardy, as follows, to wit : 

se it remembered that on the 15th day of September, 1853, there 
was filed in the oftice of the clerk of the St. Louis land court a peti- 
tion, which is in the words and figures as follows, to wit: 


JOHN BAKER ET Al. 


In the St. Louis Land Court, St. Louis County. October Term, 1853. 


Witpurn Minpury, WittrAm Grascow,Jr., and Wiitram C. Tayror, 
Commissioners of the Sixteenth Section of Township Forty-Five 
North, Range Seven East, Plaintiffs, 

age inst 


Joun Baptiste Horriz. Defendant. 


The plaintiffs state that on the eleventh day of April, 1851, they 
were duly appointed commissioners as aforesaid by the St. Louis 
county court pursuant to the provisions of an act entitled “An act 
to authorize the sale of fractional section sixteen, township forty-five 
north, range seven east,’ approved March 5d, 1851; that, as sueh 
commissioners, the plaintiffs were, on the first day of January, 1853, 
lawfully entitled to the possession of that tract of land situate in St. 
Louis county known and described as the fractional section sixteen 
of township forty-five north, in range seven east, according to the 
surveys of the public lands of the United States, and still continue 
so entitled; that afterwards, on the second day of January, 1853, the 
defendant had entered into said tract of land and enelosed with 
fences about ten acres, parcel of said sixteenth section, and still un- 
lawfully withheclds the possession of such parcel from the plaintiffs, 
to their damage one hundred dollars. The plaintiffs pray for judg- 
ment for the possession of said parcel of land and for their damages 
aforesaid, and tor damages for the detention thereof till the possession 
be delivered to them, XC. 


By their attorneys, FIELD, WILLIAMS & BATES. 


L135 Barton Bates, attorney for the plaintiffs, being duly sworn, 
on his oath says that he believes the foregoing petition and 
the matters therein as stated to be true. 


BARTON BATES. 


Sworn to and subscribed before me this 15th day of September, 
1S5. 


CHARLES A. MANTZ. Clerk. 
Upon which petition summons issued as follows, to wit: 
Summons. 


The State of Missouri to the sheriff of St. Louts county, { rreeting: 


We command you to summon Joseph Baptiste ortiz to appear 
before the judge of our St. Louis land court on the first day of the 
next term thereof, to be held at the city of St. Louis, within and for 
the county of St. Louis, on the first Monday of October next, then 
and there to answer the complaint of William Milburn, William 
Glasgow, jr., and William C. Taylor, commissioners of the sixteenth 
section of township forty-five north, range seven east, as set forth In 
the aunexed petition ; and have you then and there this writ. 

Witness Charles A. Mantz, clerk of our said court, with the seal 
thereof hereto affixed, at office in the city of St. Louis, this fifteenth 
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day of September, in the year of our Lord one thousand eight hun- 


dred and fifty-three. | 
[ SEAL. | CHARLES A. MANTZ, Clerk. 


Upon which summons the sheriff made the following return, to 
wit: 

NS hi rify's Return. 

Executed this writ in the eng of St. Louis this 17th day ot 
September, 1853, by delivering to the within defendant, J. B. Hortiz, 
a copy of the within writ and petition as furnished by the’clerk. 

JOHN M. WIMER, Sheriff, 
By J. C. BLAKEY, Deputy. 


And afterwards, on the 15th day October, 1553, an answer was 
filed in words and figures as follows, to wit: 
414 Answer. 


In the St. Louis Land Court 


WitntiAM MILBURN, WILLIAM GLAscow, Jr., and Wittiam C. Tay- 
LOR, Commissioners of the Sixteenth Seciion of Township Forty- 
five North, Range Seven East, Plaintiffs, 

Ss. 


Joun B. Hortiz, Defendant 


John Bb. Hortiz, the above defendant, answers and says that he 
has no knowledge as to the appointment of plaintiffs as named to be 
commissioners at the time and by the court stated by them In thelr 
petition, pursuant to an act referred to in s: aid petition. 

This defendant is in possession of a tract of land containing four 
arpents and ;2?; situated we the Grand Prairie, being one arpent in 
width by four arpents (04 n depth, bounded on the east by the 

eastern line of the Grand Py rairie, and lying immediately south of a 
tract claimed by William Hangel under Jacque Marechall, which 
may be a part of the land claimed by plaintiffs in their said peti 
tion; this is the only tract and all the land in the possession of the 
defendant in the Grand Prairie or within the said fractional six- 
teenth section mentioned by plaintiffs. Defendant denies that the 
plaintiffs are entitled to the possession of the above-mentioned tract 
o: four arpents and +*%y. 

PC. MOREHEAD, 
Attorney for Defendant. 


John B. Hortiz, the above-named defendant, states on oath that 
the abov »>answer and the matters as therein stated he believes to be 
true. 

JOHN BTE. HORTIZ. 

Sworn to and subscribed before me on this 13th d; ay of October, 


1853 
CHARLES A. MANTZ, Clerk. 


term of said court, the following 
said cause, to wit: 


JOHN BAKER ET AL. 905 
a spec! ial term of said court, being the October 


And afterwards, at 
further proceedings were had in 


1d ‘ Judgment. 


WittiAM Minpurn, Witttam GLascow, Jr., and WintiAm C. Tay- 
LOR, Com’rs of the Sixteenth Section of Township Forty-five North, 


Range Seven Kast, 
Joun Baptiste Hortiz. 
MonpDAY, Nove mober yaa 1857. 
Now at this day come said parties, by their respective attorneys, 
and thereupon came also a jury, to wit, Charles Lambert, John B. 
Mussey, John H. Meyers, William Hall, August Shipper, W illiam A. 
Moore, W. L. F. Gage, Henry Bergman, C. L. Carpenter, John King, 


J. P. Helferstein, and Henry b. Magill, twelve good and lawful men, 
who, being duly elected, tried, and sworn well and truly to try the 
Issues joluad between the parties herein, and a true verdict render 
according to the evidence, therefore the trial progressed, and being 
fully te cial the jury as dicen upon their oaths aforesaid, 
find for the defendant. It is therefore, upon the finaing of the jury 
as aforesaid, ordered and ad) np oe by the court that the plaintiffs 
take nothing by their suit but that the defendant vo hence without 
day and recover of said  Inintiffs his costs and charges herein ex- 
pended, and have execution therefor. Verdict filed and instructions 
filed in this cause, which instructions and verdict are in the words 


and figures following, to wit: 


Plaintitis’ list "hie ay iis Pefused. 


| | 


|. The jury are Instructed that the 
duced bY se st aewelne. on 


sf veral matters ot proof acd- 
- effectual to show that the title 
to the land in dispute was vested in the State of Missouri on the 


Oth da} of Julv. 1820. and that the same title has become vested in 


the plarotiffs 
3. The jury are further instructed that the survey of the out- 
boundaries read in evidence is to be considered by them as the 
oflicial and authoritative survey of the out-boundary directed to be 
run by the act of Congress of 13th June, 1812, binding on 
116 on all parties claiming a confirmation by force of the first 
action of said act, and that all the evidence adduced by the 
defendant to show that the lot Bequet was situated on the land 


in controversy outside of the out-boundary, as marked by such sur- 


vey, ought to be disregarded by the Jury. 
De fe ndant 8 Instruction (rive fi. 
Mitepurn and Others vs. Horriz. 


On behalf of defendant the following instruction is asked : 
If the jury believe from the evidence that the land shown to be 
in the possession of the defendant and sued for in this case is part 


206 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


of a lot—one of a series of lots—lyin; adjacent to each otherin the 
same general range and in the victnity of the ancient village of St. 
Louls, how city ot st. Louis, in) he State of Missourl, ana that said ? 
lots were cultivated by the inhabitants of said village in a common 
field prior to December 20th, 1803, and that the land sued for in 

this Case Was cultivated and claimed by I'ranecols Bequette prior LO 

said time, and that he was an i L vill : 
cultivating it, and that defen erives his possession thereto from -- 
or through said Bequette, they should then find for the defendant. { 


jitant of said ' rot when SO 


* : 


Verdict. 
in the i. Louis Land Court. 
WittrAM Mitpurn e al. vs. Joun B. Horriz 
We, the jury, find for the defendant. 
JOS. P. HUSSEY, Foreman. 
Motion for New Trial Overruled Bill of Kx} ceplio | filed. 


WILLIAM Minburn, WILLIAM GLAscow. Jr... and Wa. C. Taytbor. 
Comni rs ol the Sixteepth Soc QO] low ship ort rive Ni a 


Range Seven east. 


~ 


1» ~_— 
Joun B. Horriz | 
=" 
— 7 " - | . j | ee i, i | + +. " 
117 Now al this day Come AGAIN SHald Nias, DV LheIr alto} 
7 ’ ; ad , } 
hneys, and file herein a Mmolloh Tor a NeW LPTlal aN SUDMIE Lie 
; ; i ’ ; re ; } : bes le 
same to the court. and the court navVvVINGeG heard and leeen iuiiv ad 


vised ol and concerning the premises doth order and adjiudgve that 


| . 
said motion be overruled, and thereupon said p tif] e their bill 
of exceptions, which motion for new trial and exceptions 


1] 


are in the words and figures following, to wit | 8 
Motion for Ne 1) ” 
ln the St. Louis Land Court. 
WILLIAM MILpurn and Others, Commissioners, vs. Joun B. Horriz 


The plaintiffs move the court LO SeL aside the Vel het 1 Libis Cast 
and grant a new trial, because, first. the court admitted illeg V1- 
dence to be given to the jury on behalf of the defendant | - 
Second. The court misdirected the jury in the matter of law 
arising on said trial. 


>") . ° . 
Bill OT} xceptions 


‘ ° . } 
In St. Louis Land Court 


WittiAM MILBURN and Others, Commissioners, Plaintiffs, 
iis 


Joun Bb. Hortriz. Defendant 


This case was tried by a jury on the 23d day of November, A. D. 


Soi. On the trial the plaintiffs gave in 

yk gee March 6th, 1820. entitled 
people the Missouri Territory to form 
erovernment, and for “re udmission of su 
“ili ¢ ual hoolunhnYe with ft ic original ‘) 
in cer prsg Esscxin-ga st T also the ord 
State paleoours, passed in convention 
LS20 accept the | terms proposed In 

in act i? the General Assemb 
ILS Lppro ed NI pelt >. ISO]. entit!] (| 

sale of fractional section sixte 
mee Sevell ¢ wa” Phi plaintiffs th 
of St. Louis county court, appointins 
under the last-mentioned aet, as follow 
t | ‘iT record Phe }) iintifts thi mn re 1d 
Brown’s survey of fractional seetion six 
notes The plaintiffs then exhibited 1 
copy of plat of township: 45 north, ri 
survevor general of Illinois and Miss 
authe 
irv of the town of St. Louis as establis! 
It was agreed between the pea ties thi: 
foregoing township and out-boundary | 
zurvevor general or the General Land ©O 
used betore any appellate court to wh) 
wit | ike ( treet iis if thre same were set 
tions at large. The defendant admiutt | 
} rr ’ . , . , 
lay without the exterior Iimits of said 
defendant further admitted tl t 1 
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I 


' 


Al. 


evidence the 
authorize 
mand S 


‘An act to 
a constitute 


ich State into 
ites and to prohibit slavery 
eople oft 


nance of the 


on the 19th 


act of 


the Unio 


day of 


207 


(‘on- 


the 
tate 
nh On 


the 


July, 


caf 1c act of Congress, and also 
of Missouri, 


of the State 
“An act to: 
ownship fort 
ead in evidene 


\uthorize 


the 


y-five north, 


ce the re 


‘Corte | 


the plaintiffs commissioners 
lerk here inserts copy of 


ingwe ¢ e@Avrst. ce 


it) evidence the 
rcenl as follows: 


ri. June 17th. 


field-not 


es of 


(Insert field- 
evidence an authenticated 


1S45, an 


rtified by the 


d an 


iticated plat and description of the survey of the out-bound- 


“Wel 
] , 
plaintiffs then rested 
behalf the defendant eCVidel 
iat the land in the DOSSCSSION OT Uli 
= £ pert Ol it cyt «yt CF i) ete 
1] : ] 
n width, and which lot was 


‘ ° ’ 

cury as 
+ 

; 

; ‘ 

if rot] 


= 

Cialin) 

’ 

ne wa 
i , 

at iC hi 
ro 

‘7 

j 

i 

ta) 


} ; ane —T 1" 
na oO] widths Varyihg iron 


ent to each othe rand in thesame 


nine the same to hye his. alidi | 


} ak 
of the ancient village Or st 
ltiwat liv ti Soy OR SY 
andiisaied ry tiie IALOLLANLS 
, , * } é 
field prior to December 2O0t! 


| by one Francois Bequette 1 


san inhabitant of the village, an 


mnt is one « 


the eiving of said searpen thas 
round that the said lot was situated 
Ine. but enuehandeanal acide 


which decision ot the court thas 


ituthentieated 


lats from the 
ice at Washington may be 


LOIS case Mg 


forth in this 


ut-boundarv 
mnmeneeme 


cop - of 


othee o 


LV be ca 


ied by the surveyor general. 


the 
f the 


rried 


bill of excep- 
Liat the land in controve rsy 


surve' 


was (rive?) tending Lo 


LV arpents mn 


Of; it S@eTICSs 


The 


nt of this suit 
ixteenth section, as stated 1 


show 


now in contro- 


length by one 


of lots ot 


like 


to two arpents, lying adja- 
range, and in the vicinity 


e™ 


ours, and that 


further evidence wis given Ol ¢ ither si 


+1 
said village 
id that th 
LO Decemb 


Willie he cultiv: 
| that he died 
ene title to this land. 


uintiff duly o 


said lots 
in a con 


were 
moth 


is lot was eul- 


er 20th, 
ited the 


there, anc 


bjeet ted ¢ 


LSO3, 
Same 
i that 


yn the 


nd the said out-boundary 
| the evidence; 


} and admitte 
iffs duly 


excepted. 


No 


’ 


IN i ig cna 
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The plaintiffs requested the court to vive each of the following 
instructions, LO wit: (Here Insert them. marked a Ss) Bit the 
court refused to give them, or either of them, and to such refusal 
the plaintiffs duly excepted. 

At the request of the defendant the court FAVE the following in- 
structions, to wit: (Here insert it, marked 2); to the giving of whieh 
the plaintiffs duly excepted.. The jury found a verdict for the de- 
fendant. 


Within four days the plaintiffs made the following motion for a —_ 
new trial, to wit: (Here insert it.) The court overruled the motion: 
to which decision of the court the plaintiffs duly excepted. It is 
agreed that the public acts referred to in the foregoing bill of excep- 
tions may be read in any appeilate court from any printed copy 
thereof published by authority, and that the amount in controversy 
in this suit exceeds two thousand dollars. 
Exceptions allowed. 
C. B. LORD. 
APO Mandate of Sup. Court. 
ra 
In the Supreme Court of Missouri. Held at St. Louis. Mareh ‘Term, 
1859. Error to St. Louis Land Court. 
WiLLIAM GLasaow, Jr., and WinrntAm C. Taytor, Commissioners of 
Sixteen[th] Section, Township 45 North, Range 7 East, P. E., 
| oe 


vs. 
Joun B. Horriz,. D. E. 


Now at this day come again the parties aforesaid, by their respece- 
tive attorneys, and the court here being now sufficiently advised of 
and concerning the premises do consider and adjudge that the judg- 
ment aforesaid, in form aforesaid by the said land court redered, be 
in all things affirmed and stand in full foree and effeet. And it is 
further considered and adjudged by the court that the said defend- ° 
ant In error recover against the said plaintiffs in error his costs and 
charges herein expended and have therefor execution. 


SraTe OF MIssouRI, set: 


I, William S. Glanville, clerk of the supreme court of the State of 
Missouri, at St. Louis, certify that the foregoing is a full, true, and 
complete transcript of the judgment of said supreme court entered 


of record at the March term thereof, 1859, in the above-entitled 5 i 
‘ause. 
Given under my hand and the seal of said court at the city of St. ? 
Louis the first day of June, 1859. 
[ SEAL. | WM. S. GLANVILLE, Clerk. 
STATE OF MIssouURI, - 
? , t bd ‘ S 
ounty of St. Louis, § 
Be it remembered that heretofore, to wit, on the fifteenth day of 
September, in the year of our Lord eighteen hundred and fifty-three, 
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there was tiled in the office of the clerk of the St. Louis land court 
in and for said county a petition, which is in the words and figures 
following, to wit: 


Proceedinas mn (ase of Milhurn cc al, vs. Carp nter. 
In the St. Louis Land Court, St. Louis County. 


WitttAM Minpurn, WiLtttAM GLasGcow, Jr., and WinitaAm C. Tay- 
LOR, Commissioners of the Sixteenth Section of Township Forty- 
tive North, Range Seven East, Plaintiffs, 

against 
CHarwLeEs J. CARPENTER, Defendant. 


[2] The plaintiffs state that on the eleventh day of April, 1851, 

they were duly appointed commissioners, as aforesaid, by 
the St. Louis county court, pursuant to the provisions of an act en- 
titled “An aet to authorize the sale of fractional section sixteen, town- 
ship forty-five north, range seven east,’ approved March 3d, 1851; 
that as such commissioners the plaintiffs were on the first day of 
January, 1853, lawfully entitled to the possession of that tract of land 
situate in St. Louis county known and described as the fractional 
section sixteen of township forty-five north, in range seven east, 
according to the surveys of the public lands of the United States 
and still continue so entitled; that afterwards, on the second day of 
January, 1853, the defendant had entered ?) to said tract of land and 
enclosed with fences about thirty acres parcel of said sixteenth sec- 
tion and still unlawfully withholds the possession of such parcel 
from the plaintiffs, to their damage two hundred dollars. 

The plaintiffs pray for judgment for the possession of said parcel 
of land and for their damages aforesaid and for damages for the de- 
tention thereof till the possession be delivered to them, Xe. 

By their attorneys, FIELD, WILLIAMS anp BATES. 


Willis L. Williams, attorney for plaintiffs, being duly sworn, on 
his oath says that he believes the foregoing petition and matters 
therein as stated to be true. 


WILLIS L. WILLIAMS. 


Sworn to and subseribed before me this 15th day of September, 
1855. 
Witness my hand and seal at office the day and year aforesaid. 
[SEAL. | CHARLES G. MAURO, 
Notary Public. St. Louis County, Mo. 


Upon which a summons was issued as follows, to wit: 
499 Summons. 


The State of Missouri to the sheriff of St. Louis county, Greeting: 


We command you to summon Charles J. Carpenter to appear be- 
fore the judge of our St. Louis land court on the first day of the next 
term thereof, to be held at the city of St. Louis, within and for the 

27 —9654 
a‘ e?t) 


nl nearer ia 
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county of St. Louis, on the first Monday of October next, then and 
there to answer the complaint of Wilham Milburn, William Glas- 
gow, Jr., and William C. Taylor, commissioners of the sixteenth see- 
tion of township forty-five north, range seven east, as set forth in 
the annexed petition; and have you then and there this writ. 

Witness Charles A. Mantz, clerk of our said court, with the seal 
thereof hereto affixed, at office, in the city of St. Louis, this fifteenth 
day of September, in the year of our Lord one thousand eight hun- 
dred and fifty-three. 

[SEAL. ] CHARLES A. MANTZ, Clerk. 


Upon which the sheriff made his return as follows, to wit: 


Sheriff’s Return. 


Executed this writ in the county of St. Louis on the 16th day of 


September, 1853, by leaving a copy of the writ and petition, as fur- 
nished by the clerk, at the usual place of abode of Charles J. Car- 
pen-, the within-named defendant, with a white person of the family 
above the age of fifteen years. 
JOHN M. WIMER, Sheriff, 
By THOS. CHADBOURNE, Deputy. 


And afterwards the following proceedings were had in said cause, 
to wit, on Tuesday, October 11th, 1853: 


Demurrer Filed. 
WiILiiAM Mirpurn et al. vs. C. J. CARPENTER. 
Which demurrer is in the words and figures following, to wit: 
423 Demurrer. 
In the St. Louis Land Court, St. Louis County. October Term, 1853. 


WILuiAM MILpurn, WILLIAM GLAsGow, Jr.,and Wiiti1AM C. Tayior, 
Commissioners of 16th Section, Township 45 North, Range 7 East, 
Plaintiffs, 

against 
CHARLES J. CARPENTER, Defendant. 


The defendant demurs to the petition of plaintiff— 

First. Because the plaintiffs have not legal capacity to sue, in 
this, said act referred to in plaintiffs’ petition, “ approved March 3d, 
1851,” does not authorize plaintiffs to commence suit against ad- 
verse claimants in their own names to any portion of said fractional 
section sixteen ; that said petition does not show that plaintiffs are 
authorized to institute suit; that said act does not show or declare 
any title in the State nor right to the possession of said section six- 
teen. 

That said petition does not show for what purpose plaintiffs were 
appointed commissioners, nor for what purpose or reason nor under 
what title or claim plaintiffs are entitled to the possession of said 
fractional section. 


a 
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That said petition does not show any approval of the county court 
of St. Louis county authorizing plaintiffs to appoint or employ attor- 
nevs to prosecute suits, &e., according to the requirements of said 
act, and that said act was repealed by an act entitled “An act to 
provide for the organization, support, and government of common 
schools in the State of Missouri,” approved February 24, 1853. 

Secondly. Because the petition does not state facts sufficient to 
constitute a cause of action, in this, said petition does not state what 
part or parcel of said fractional section sixteen defendant had 
entered into, &e., and unlawfully withholds the possession from 
plaintiffs. 

McLURE ann GOODLETT, 
Attys for Def’t. 


124 And afterwards the following further proceedings were had 
in said cause, to wit, on Wednesday, October 12th, 1853: 


Dem urrer Overrule d. 
WirtttAm MILpurRn ef al. vs. Cuas. J. CARPENTER. 


Now at this day come the parties, by their attorneys, and the de- 
murrer of the defendant to the plaintiffs’ petition being heard, and 
by the court fully understood, the court doth determine and adjudge 
that said demurrer be overruled. 


And afterwards the following further proceedings were had, to wit, 
on Saturday, October 15th, 1855: 


Answer Filed. 
Which answer is in the words and figures following, to wit: 


WittrAM Mitepurn, WittrAmM GLascow, Jr., and Wm. C. TAYLor, 
Commissioners of 16th Section, &c., Plaintiffs, 
aga inst 
CHarves J. CARPENTER, Defendant. 


The defendant, for answer, says that he knows nothing of the ap- 
pointment of plaintiffs as commissioners by the county court as 1s 
stated in their petition, pursuant to an act referred — in plaintiffs’ 
petition. 

Defendant is in the possession of a tract of land in the Grand 
Prairie common fields of St. Louis containing about thirty-six ar- 
pents, which is a part of a common-field lot of one arpent in front 
by forty arpents in depth, which common-field lot was confirmed to 
Louis Lacroix by act of Congress approved 15th June, 1812, and by 
u supplementary act thereof approved 26th May, 1824, which com- 
mon-field lot was regularly, and according to requirement of said 
act of 1824, proved up and established before Theodore Hunt, re- 

corder of United States land titles, on the 3d March, 1825, as 
b25 appears by reference to an authenticated copy of said proof 
and certificate granted to said Lacroix, hereto annexed, 
marked Exhibit A, under and by virtue of which confirmation and 
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proof of certificate aforesaid defendant is in possession of said tract 
of land, and under and by virtue of proper conveyances from the 
legal representatives and their assigns, and so on down to defend- 
ant, he is vested with the legal and lawful title to said tract of land. 

Defendant does not know what portion of this tract of land con- 
flicts with the said fractional sixteenth section mentioned in plain- 
tiffs’ petition, but believes it to be about twenty arpents, according 
to the supposed boundary lines of said section; but, as to the cor- 
rectness or incorrectness, defendant knows nothing of these lines, or 
whether or not any sixteenth section has ever been legally located 
there. 

Defendant denies that plaintiffs are now, or was on the first day 
of January, 1853, or at any other time, entitled to the possession of 
said tract of land mentioned in this answer, or any part of It. 

Defendant denies that plaintiffs are entitled to any damages as 
stated in their said petition. 

McLURE AND GOODLETT, 
Atty’s for Defendant. 


Charles J. Carpenter, being sworn, says the above is true, to the 
best of his knowledge and belief. 


C. J. CARPENTER. 


Sworn to and subscribed before me this 14th day of October, 1853. 
PETER W. JOHNSTONE, 
Justice of the Peace. 


Exuipit “A.” Transcript of Claim of L. Lacroix. 


Testimony relating to town and village lots, outlots, and ecommon- 
field lots in, adjoining, or belonging to the several towns or villages 
of Portage des Sioux, St. Charles, St. Louis, St. Ferdinand, Villa 

a Robert, Carondelet, Ste Genevieve, New Madrid, New Bour- 
426 __ bon, Little Prairie, and Mine a Burton, in Missouri, and the 
villages of Arkansas, in the Territory of Arkansas, us directed 
by an act of Congress passed May 26th, 1S24. 
THEODORE HUNT, 
Record: yg of Land Titles. 
March 3d, 1825. 


Louis Lacrois, claiming one by forty arpents, a field lot in Big 
Prairie, St. Louis, bounded on the north by Pierre Barribeau, south 
by Paul La Grandeur (alias Guitard), east and west by vacant land 

rn, epee, ae . a Cee nate eiciad . ' 

Pierre Barribeau, being duly sworn, says he knows said lot, and 
that the claimant cultivated the same thirty years ago, and con- 
tinued to cultivate the same for ten or twelve consecutive years, and 
was in possession of the same ever since. 


his 
PIERRE x BARRIBEAU. 
mark, 


Test: M. P. LEDUC. 
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Sworn to before me— 


THEODORE HUNT. 
See Hunt’s minutes, No. 1, pages 1, 5, and 4. 


Orrick OF THE RecorpEeR OF LAND TITLEs, 
Str. Louts, 14th October, 1853. 
| certify that the above is correctly transcribed from the books on 
file in this office, containing the minutes of the testimony taken by 
Theodore Hunt, recorder of land titles, in the State of Missourl, 
pursuant to the provisions of the first section of the act of Congress 
approved on the 26th May, 1824, entitled “An act supplementary to 
an act passed the sth day of June, 1812, entitled ‘An act — mak- 
ing further provisions for settling the claims to lands in the Terri- 
tory of Missouri.’ ” 
ADOLPH RENARD, 
U.S. Recorder of Land Titles in the State of Missouri. 


127 Registry of Certificates of Confirmation on Town Lots and Common 


Fic ld Lots Issued hi the Ri corde r of Land Titles. 


In whose name issued—Louis Lacroix. 

Date—March 3d, 1825. 

Situation—St. Louis, Big Prairie. 

Remarks.—Bounded on the north by Pierre Baribeau, south by 
Paul La Grandeur (alias Guitard), and east and west by vacant 
lands. 

Quantity in arpen-s—One by forty. 

OFFICE OF THE RECORDER OF LAND TITLEs, 
Saint Louts, 14th October, 1853. 

| certify that the above is correctly extracted from the original 
list on file in this office, made pursuant to the third section of the 
act of Congress of the 26th May, 1824, entitled “An act supplemen- 
tary to an act passed on the thirteenth day of June, of thousand 
eight hundred and twelve, entitled an act making further provisions 
for settling the claims to lands in the Territory of Missouri.” 

ADOLPH RENARD, 
U. S. Recorder of Land Titles in the State of Missouri. 


[2S And afterwards the following further proceedings were had, 
to wit, on Saturday, October 15th, 1853: 
Continued. 


Wa. Mitpurn et al. vs. C. J. CARPENTER. 
And afterwards the following further proceecings were had in this 
cause, to wit, on Monday, Mareh 15th, 1554: 
Change of Venue. 
SAME vs. CHARLES J. CARPENTER. 
Kjyectment. 


And now at this day the defendant presents his petition for ¢ 
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change of venue and satisfies the court that due notice of the pre- 
sentation thereof has been given, and the said petition containing 
the allegation that the mind of the judge Is prejudiced against de- 
fendant’s interest and in favor of the plaintiffs’ in this cause, and 
that the judge of this court has been of counsel for the plaintiffs In 
in this cause touching the title to the land involved in this cause, to 
wit, the sixteenth section of township forty-five north, range 7 east, 
and the same being supported by his affidavit, it is ordered by the 
court that the prayer of the petitioner be granted and that the clerk 
of this court make out a full transeript of the record and proceed- 
ings in this cause according to law and certify the same to the cir- 
cult court of St. Louis county. 


Which petition is in the words and figures following, to wit: 


. 


Petition for Chang of lV ie. 
STATE OF Missouri, County of St. Louis: 
In the Land Court for Said County. Mareh Term, 1854. 


WILLIAM Mitsurn, WILLIAM GLAsGow, Jr., and WittiAm C. TAYLOR, 
Commissioners of the 16th Section, &c., Plaintiffs, 
, Us. 
CHARLES J. CARPENTER, Defendant. 


Kjectinent, Ke. 


420 The defendant petitions the court for a change of venue 
and to certify this cause to the cireuit court of said county of 

St. Louis, according to law, for the following reasons : 

First. Because the mind of the judge is prejudiced against said 
defendant’s interest and — tavor of said plaintiffs in this cause. 

Second. Because the judge of this court has been of counsel for 
the plaintiffs in this cause touching the title of the land involved 
in this cause, to wit, the sixteenth section of township forty-five 
north, range 7 east. 

McLURE anp.GOODLETT, 
Att’ys for Deft. 


Defendant, Charles J. Carpenter, makes oath and says that the above 
petition and the matter therein asstated he believesare true, and that 
he has just cause to believe that he cannot have a fair trial on ae- 
count of the causes alleged in the above petition. 


C. J. CARPENTER. 


Sworn to and subseribed before me this llth day of Marelh. 1854. 


CHARLES A. MANTYZ. Clerk. 


STaTE OF Missourt, | 
County of St. Louis, | 


5s. 


I, Charles A. Mantz, clerk of the St. Louis land court in and for 
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said county, certify the foregoing to be a full transeript of the record 
and proceedings in the cause wherein William Milburn, William 
Glasgow, Jr., and William C. Taylor, commissioners of the sixteenth 
section of township forty-five north, range 7 east, are plaintiffs, and 
Charles J. Carpenter is defendant, as the same remains of record in 
mv office. 

In witness whereof I hereto set my hand and affix the seal of said 
court, at oftice in the city of St. Louis, this twenty-ninth day of Au- 
gvust, A. D. eighteen hundred and fifty-four. 


[ SEAL. | 3 CHARLES A. MANTZ, Clerk. 
130 And afterwards, to wit, at a special term of the St Louis 


circuit court, being the October term, 1857, thereof, the follow- 
ing further proceedings were had in said cause, to wit: 


Judament. 


WinttaAM Mirpurn, Witttam GuLascow, Jr.. WiittaAm C. Tay or, 
Com’s of Sect. 16, Township 45 N., Range 7 East, 
Us, 
CHARLES CARPENTER. 
SATURDAY, October 17th, 1857. 

Now at this day come again said parties, by their respective attor- 
heys, and thereupon come also a jury, to wit, N. Barnum, Henry 
Bischotl, Michael Cook, Frederick Myer, Sand G. Bull, Chas. M. 
O'Hara, Landen Davis, Peter Meyer, William Nally, Hermann 
Meyer, G. Hermann, and George M. Fisher, twelve good and lawful 
men, who, being duly elected, tried, and sworn the issues herein 
joined well and truly to try, the trial of this cause progressed, and 
being finished the jurors aforesaid on their oaths aforesaid find the 
issues herein joined in favor of said defendant. It is therefore con- 
sidered by the court that said plaintiffs recover nothing by their said 
suit in this behalf, but that said defendant go hence without delay 
and recover of suid plaintiffs his costs and charges in this behalf 
expended and have thereof execution. 


Motion for New Trial Overruled. Bill of Exceptions Filed. 


WinniaAM Mintpurnyn, Winnram Grascow, Jr., WitttaAm C. Taytor, 
Com’rs of Sect. 16, Township 45 N., Range 7 East, 
ys. 


CHMARLES J. CARPENTER. 
Motion for new trial. 


Monpay, November 30th, 1857. 
The court having duly heard and considered the motion of said 
plaintiffs for a new trial of this cause, and being thereof fully ad- 
vised, doth order that the same be overruled. 
sill of exceptions filed. 
Which motion for new trial and bill of exeeptions are in the 
words and figures following, to wit: 
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43] Mo. for New Trial. 
In St. Louis Cireuit Court. October Term, 1857. 


WittIAM MILBURN and Others. Com’rs of the 16th Seetion of Town- 
ship 45, Plaintiffs, 
Us. 


CHARLES J. CARPENTER, Det’t. 


The plaintiffs move for a new trial for the following reasons: 
1. That the court on the trial admitted incompetent and illegal 
evidence for the defendant, prejudicial to the plaintiffs. 
That the court misdirected the j jury in matter of law arising ron 
said trial. 


FIELD, For Plaintiff. 
Bill of Exceptions. 
In the St. Louis Cireuit Court. 


WititrAM Mirpurn and Others, Commissioners, &c., Plaintiffs, 
Us. 
CHARLES J. CARPENTER, Defendant. 


This case was tried by a jury on the 16th day of October, 1857. 
On the trial the plaintiffs, to maintain the issue on their part, gave 
in evidence the act of Congress, approved March 6th, 1820, entitled 
“An act to authorize the people of the Missouri Territory to form a 
constitution and State government, and for the admission of such 
State into the Union on an equal footing with the original States, 
and to prohibit slavery in certain Territories ;” also an ordinance 
of the people of the State of Missouri passed in convention on the 
19th day of July, 1820, entitled “An ordinance declaring the assent 
of the people of the State of MisSouri, by their representatives in 
convention assembled, io certain conditions and provisions in the 
act of Congress of the 6th of March, 1820, entitled ‘An act to author- 
ize the people of Missouri Territory to form a constitution and State 
government, and for the admission of such State into the Union on 
an equal footing with the original States, and to prohibit slavery in 
certain Territories,” and also an act of the General Assembly 
of the State of Missouri, approved March 3rd, 1851, entitled 
452 “An act to authorize the sale of fractional section sixteen, 
township forty-five north, range 7 east.” The plaintiff then 
read in evidence the record of St. Louis county court, appointing the 
plaintiffs commissioners under the last-mentioned act as follows: 
(Clerk will here insert copy of that record.) 

The plaintiffs then read in evidence the field-notes of Brown’s sur- 
vey of fractional section sixteen, made in 1818, as follows: (Clerk 
will here insert said field-notes.) 

The plaintiffs then exhibited in evidence an authenticated plat of 
township 45 north, range 7 east, certified by the surveyor general of 
Ill. & Mo., the 17th of June, 1845, to be a true copy and an authen- 
ticated plat and description of the survey of the out-boundary of 
the town of St. Louis, as established by the surveyor general. 
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It was agreed between the parties that authenticated copies of the 
foregoing township and out-boundary plats from the oftice of the 
surveyor general or the General Land Office at Washington may be 
read before any appellate court to which the case may be carried 
with like effect as if the same were set forth in this bill of excep- 
tions at large. The defendant admitted thatthe land in controversy 
lay without the exterior limits of said out-boundary survey. The 
defendant further admitted. that at the commencement of this suit 
he was in possession of a part of said fractional sixteenth section, as 
stated in his answer. 

The plaintiff then rested. 

The defendant, to maintain the issue on his part,read in evidence 
the act of Congress entitled “An act making further provision for 
settling claims to land in the Territory of Missouri,” approved 
June 13th, 1812, and also the act of Congress entitled “An act 
supplementary to an act passed on the thirteenth day of June, one 

thousand eight hundred and twelve, entitled ‘An act mak- 
433 ing further provision for settling the claims todand in the 
Territory of Missouri,” approved May 26th, 1854. 

The defendant then offered in evidence the proceedings of Recorder 
Hunt under said act of May 26th, 1824, in respect to the claim of 
Lacroix’s representatives. 

The plaintiff objected to the reception of said evidence and in- 
sisted that the same was incompetent— 

First. Because in so far as said proceedings can in any wise affect 
the land now in controversy the same were had and the proofs 
therein taken without any notice to the State of Missouri to the 
inhabitants of township forty-five, or to the plaintiffs. 

2. Because said proceedings, as far as they affect the land in dis- 
pute, were repugnant to the Constitutions of the United States and 
of this State and in derogation of the sovereignty of the latter. 
The court decided that the proffered evidence was competent and 
legal and permitted the same to be read to the jury. 

To such action of the court the plaintiffs duly excepted. The 
said proceedings and proofs were then read to the jury as follows: 

(Clerk will here insert Hunt’s testimony for Lacroix’s representa- 
tives and the certified extract from Hunt’s registry for same, marked 
—.) | 

Defendant then offered in evidence the authenticated copy of list 
from surveyor general’s office of the confirmation furnished that 
office by the recorder of land titles, which is as follows: 


(Here insert it, marked No. 5.) 
The defendant then tendered in evidence a paper purporting to be 
a survey duly certified by the surveyor general of the lot of Lacroix’s 
representatives, as proved before Recorder Hunt in the proceeding 
just before set forth, being U.S. survey No. 1664. 
The plaintiffs objected to the reception of such paper, because— 
1. The survey in manner and form as the same appeared to have 
been made was not authorized by law. 
28—064 
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434 2nd. Said survey embraced the land in controversy, which 
the United States had absolutely sold and granted to the State 
of Missouri more than thirty years before the date of such survey. 

The court decided that such paper was good and competent evi. 
dence, and permitted the same to be read to the jury. 

To such action of the court the plaintiffs duly excepted. 

The said paper was then read as follows: — 

(Clerk will here insert survey for Lacroix’s—No. 1664-—-represen- 
tatives. ) 

Defendant then gave in evidence the following confirmation cer- 
tificate, accompanied by a survey which was a copy of the aforesaid 
United States survey, to wit: . 

(Here insert it, marked No. 7.) 

No further evidence was given on either side. 

The plaintiffs requested the court to give to the jury the following 
instructions and each of them: 

(Clerk will here insert the three instructions prayed for by the 
plaintiffs.) 

The court refused to give the said instructions, or either of therm, 
and to such refusal the plaintiffs duly excepted. 

The court, on its own motion, gave the following instructions: 

(Clerk will insert instructions given on court’s motion.) 

The court then, on motion of defendant, gave the following in- 
structions : 

(Clerk will insert here the said instructions.) 

To the giving of the aforementioned instructions the plaintiff 
duly excepted. 

The jury found a verdict for the defendant. 

Within four days the plaintiff made the following motion for a 
new trial: 

(Clerk will here insert the motion.) 

The court overruled said motion, and the plaintiff duly excepted. 

It is agreed that the public acts referred to in the foregoing bill of 
exceptions may be read in any appellate court from any printed 
copy published by authority. 

It is further agreed that the amount in controversy in this case 
exceeas two thousand dollars. 

The bill of exceptions allowed. 
435 JAMES R. LACKLAND, Judge. 


And on August 29, 1859. the following mandate was filed in this 
cause, to wit: 
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Mandate of Supreme Court of Missouri. 


[In the Supreme Court of Missouri, held at St. Louis. : March Term, 
1S59. 


WittiAM GtLascow, Jr., and Wiiiram C. Tayrtor, Commissioners 
[of the] Sixteenth Section, Township Forty-five, Range Seven 
Kast, P. E., 

i's 


CHARLES J. CARPENTER, D. E. 
kerror to St. Louis cireuit court. 


Now at this day comme again the parties aforesaid, by their res pec- 
tive attorneys, and the court here being now sufficiently advised of 
and concerning the premises do consider and adjudge that the judg- 
ment aforesaid, in form aforesaid by the said cireuit court rendered, 
be in all things affirmed and stand in full foree and effeet. And it 
is further considered and adjudged by the court that the said de- 
fendant in error recover against the said plaintiffs in error his costs 
and charges herein expended and have therefor execution. 


STATE OF MISSOURI, 88: 


[, William 8. Glanville, clerk of the supreme court of the State of 
Missouri, at St. Louis, certify that the foregoing is a full, true, and 
complete transeript of the judgment of said. supreme court, entered 
of record at the March term thereof, 1859, in the above-entitled 
Ccuuse. 

Given under my hand and the seal of said court, at the city of 
St. Louis, this first day of June, 1859. 


[SEAL. | WM. 8S. GLANVILLE, Clerk. 


STATE OF MISSOURI, # 
° m" ‘ . * 0D 
County of St. Louis, J 


be it remembered that heretofore, to wit, on the 15th day of Feb- 
ruary, in the year 1854, there was filed in the office of the 

156 ~~ clerk of the St. Louis land court, in and for said county, a 
petition, which is in the words and figures following, to wit: 


Proceedings in Case of Milburn, &c., vs. Hardy. 
[In the St. Louis Land Court, St. Louis County. March Term, 1854. 


WittiAM Mintpurn, WILLIAM GLAsGow, Jr., and Witiram C. Tay- 
LorR, Com’s’rs of the Sixteenth Section of Township Forty-five 
North, Range 7 east, Plaintiffs, 

US. 
James A. Harpy, Defendant. 


The plaintiffs state that on the eleventh day of April, A. D. 1851, 
they were duly appointed commissioners as aforesaid by the St. Louis 
county court, pursuant to the provisions uf an act entitled “An 
act to authorize the sale of fractional section sixteen, township forty- 


| 


220 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


five north, range 7 east,” approved March 3d, 1851; that as such 
commissioners the plaintiffs were on the first day of January, 1858, 
lawfully entitled to the possession of that tract of land situate in St. 
Louis county known and described as the fractional section sixteen 
of township forty-five north, in range seven east, according to the 
surveys of the public lands of the United States, and will continue 
so entitled; that afterwards on the second day of January, 1853, the 
defendant had entered into said tract of land and enclosed with fences 
about fifty acres, parcel of said sixteenth section, and still unlawfully 
withholds the possession of said parcel from the plaintiffs, to their 
damage two hundred dollars. 

The plaintiffs pray for judgment for the possession of said parcel 
of land and for their damages aforesaid and for damages for the de- 
tention thereof till possession be delivered to them, ce. 

By their attorneys, FIELD, WILLIAMS anp BATES. 


Willis L. Williams, attorney for plaintiffs, being duly sworn, on 
his oath says that he believes the foregoing petition and matters 
therein as stated to be true. 


WILLIS L. WILLIAMS. 


437 Sworn to and subscribed before me this 18th day of Feb- 
ruary, 1854. 
CHAS. A. MANTZ, CUk. 


Summons. 
The State of Missouri to the sheriff of St. Louis county, Greeting: 


We command you to summons Jaines A. Hardy to appear before 
the judge of our St. Louis land court on the first day of the next 
term thereof, to be held at the city of St. Louis, within and for the 
county of St. Louis, on the first Monday of -March next, then and 
there to answer the complaint ot William Milburn, William Glas- 
gow, Jr., and William C. Taylor, commissioners of the sixteenth 
section of township forty-five north, range 7 east, as set forth in the 
annexed petition ; and have you then and there this writ. 

Witness Charles A. Mantz, clerk of our said court, with the seal 
thereof hereto affixed at office in the city of St. Louis this eighteenth 
day of February, in the year of our Lord one thousand eight hun- 
dred and fifty-four. 

[SEAL. | CHAS. A. MANTZ, CPR. 


Sheriff’- Return. 


Executed February 18th, 1854, in the county of Saint Louis, by 
delivering a copy of this writ and the petition, as furnished by the 
clerk, to Jas. A. Hardy,'the within defendant. 

JOHN M. WIMER, Sheriff, 
By THOS. CHADBOURNE, Deputy. 


And afterwards the following further proceedings were had in this 
cause, to wit: 


L hej 
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Answer Filed. 
WittiAM MILBURN ef al. vs. JAMes A. Harpy. 
, SATURDAY, March 11th, 1854. 


Which answer is in the words and figures following, to wit: 
A mswer. 
St. Louis Land Court. Mareh Term, A. D. 1854. 
WitLtiAM MILBuRN et al., Commissioners, &c., vs. JaMes A. Harpy. 


138 Defendant says that he has no knowledge sufficient to form 

a belief as to whether plaintiffs, on the 11th day of April, A. D. 
1851, were duly appointed commissioners as aforesaid by the Saint 
Louis county court pursuant to the provisions of an act entitled “An 
act to authorize the sale of fractional section sixteen, township forty- 
five north, range seven east,” approved March 3, 1851, nor whether 
plaintiffs, on the first day January, A. D. 1853, were lawfully en- 
titled to the possession of any part of that tract of land situate in 
St. Louis county known and described as the sixteenth section, 
township forty-five north, range seven east, according to the surveys 
of the public land of the United States. 

Defendant denies that plaintiffs, as such commissioners as afore- 
said, or in any other manner however, were, on the first day of Jan- 
uary, A. D. 1853, entitled to the possession of any land whatsoever 
in the possession at any time of this defendant. He also denies 
that he unlawfully withholds, at the commencement of this suit or 
at any other time, the possession of about fifty acres, parcel of said 
sixteenth section, or any land whatsoever, from plaintiffs to their 
damage $200.00, or any other sum whatsoever, or that he ever 
ejected or put the plaintiffs out from said parcel of land on said sec- 
ond day of January, A. D. 1853, or at any other time. 

Defendant further says that by the act of Congress of the United 
States of America approved the 13th day of June, A. D. 1812, en- 
titled “An act of thus making further provision for settling the 
claims to land in the Territory of Missori,” there was confirmed to 
Louis Laroche or his legal representatives a common field lot, be- 
longing to the town of St. Louis, lying in the Big or Grand Prairie 
and being one of the common field lots of said Grand Prairie, and 
being two arpents in front by forty arpents in depth, bounded north 

by the field lot formerly owned by Parent or his legal repre- 
439 — sentatives, east by vacant land, south by the field lot formerly 

owned by Rondeau dit Alexander Laryris or his legal repre- 
sentatives, and west by vacant land, which said common field lot 
was cultivated and possessed by said Louis Laroche or his legal 
representatives, or them under whom he claimed, prior to the 20th 
day of December, A. D. 1803. 

And afterwards, and on or about the 28th day of July, A. D. 1825, 
in pursuance of an act of said Congress approved 26th day of May, 
A. D. 1824, entitled An act supplementary to an act passed on the 
13th day of June, A. D. 1812, entitled An act making further pro- 
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vision for settling the claims to land in the Territory of Missouri, 
the owners and claimants of said common field lot, it being one of 
the common field lots of said Grand Prairie, proceeded to investi- 
gate their said lot by proving before Theodore Hunt, the recorder 
of land titles for said Territory of Missouri, cultivation and posses- 
sion of said lot by such owners and claimants and those under whom 
they claim, prior to said 20th day of December, A. D. 1803, the 
boundaries & extent thereof. 

Defendant also says that the said legal representatives of Louis 
Laroche have had the actual, peaceable, and adverse possession of a 
part of the said common field lot, claiming title to the whole, and, 
therefore, the legal possession of the whole of said lot uninterruptedly 
for more than -twenty years next before the commencement of 
this suit, claiming title thereto and to the owners thereof. He 
also says that he is one of the legal representatives of said Louis 
Laroche and as such he is the owner of and entitled to the pos- 
session of one undivided half of the northern half of said common 
field lot, and as such owner he, together with his cotenants, have 
had the possession of said premises, and, being sO possessed thereof, 

this defendant says that there have been entered and put 
440 upon said premises good and valuable fences inclosing the 

same, and also valuable, substantial, and permanent houses, 
including dwelling-houses, and out-houses and out-buildings and 
other improvements, all of which improvements, buildings, & better- 
ments so put up thereon were made in good faith under the afore- 
said title and of the balance of about $2,500.00, and he is the owner 
and entitled to one-half of the same. He therefore prays judgment 
for all such improvements if Judgment of dispossession shall be 
given against him in this cause. 

Defendant files herewith the following documents and instruments 
of title, the original not being in his power or control in cases in 
which copies are filed. 

(Veni F a 
Att'y for Defendant. 


STATE OF Missouri, ® 
ae i oS 
ounty of St. Louis, | 


James A. Hardy makes oath and says that he believes the fore- 
going answer and the matters there as stated are true. 


JAMES A. HARDY. 


Sworn to and subscribed before me this eleventh day of March, 


A. D. 1854. 
CHAS. A. MANTZ, Clk. 


And afterwards the following further proceeds were had in this 
“ause, to wit: 
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Change of Venue. 


WitttAmM Mirtpurn, WititaAmM GLascow, Jr., and Wintu1am C. Tay- 
tor, Commissioners of the 16th Section, Township 45 North, 
Range 7 Kast, 

vs. 
JAMES A. Harpy. 


SATURDAY, October 7th, 1854. 
Now at this day comes said defendant, by lis attorney, and pre- 
sents his petition for a change of venue in this cause, and the 
i141 ~— notice of presentation thereof being waived by the plaintiffs’ 
attorney, and the said petition containing the allegations that 
the judge of this court is prejudiced against the said defendant and 
in favor of said plaintiffs, and that he had just cause to believe that 
he cannot have a fair trialon account of the cause above alleged, 
which allegations are verified by the affidavit of said defendant. It 
is therefore ordered by the court that the clerk of this court make 
out a full transcript of the record and proceedings in this cause ac- 
cording to law and certify the same to the cireuit court of Saint 
Louis county. 
The petition is in the words and figures following, to wit: 


Petition for Change of Venue. 
In the St. Louis Land Court. October Term, A. D. 1854. 
WitnttiaAM Mirpurn et al. vs. James A. Harpy. 


To the honorable the St. Louis land court: 

The petition of said defendant, James A. Hardy, respectfully rep- 
resents that the judge of the court aforesaid is prejudiced against 
the said defendant, your petitioner, and in favor of said plaintiffs in 
this cause, and states that the petitioner has just cause to believe that 
he cannot have a fair trial on account of the cause above alleged. 
He therefore prays for a change of venue in this cause to the St. 
Louis circuit court, and as in duty bound he will ever pray, &e. 


JAMES A. HARDY. 


STATE OF MISSOURI, 


“ag >a 
County of St. Louis, | 


James A. Hardy, the above-named defendant and petitioner, makes 
oath and says that he verily believes that the foregoing petition 
and the matters and things therein contained are true, and he 

also saith that he has just cause to believe that he cannot 
442 have a fair trial on account of the causes alleged in said pe- 
tition. 


JAMES A. HARDY. 
Sworn to and subscribed before me this 6th day of October, A. D. 
1854. 
[ SEAL. ] WILLIAM G. BLACKWOOD. 
Notary Public. 
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STATE OF MIssourRt, eee 
County of St. Louis, {| ~° 


I, Charles A. Mantz, clerk of the St. Louis land court, in and for said 
county, certify the foregoing to be a full transcript of the record and 
proceedings in the cause wherein William Milburn, William Glas- 
gow, Jr.,and William C. Taylor, commissioners of the sixteenth sec- 
tion of township forty-five, range seven east, are plaintiffs, and James 
A. Hardy is defendant, as the same remains of record in my office. 

In witness whereof I hereto set my hand and affix the seal of said 
court, at office, in the city of St. Louis, this twenty-first day of No- 
vember, eighteen hundred and fifty-four. 

pale CHARLES A. MANTZ, Clerk. 


And afterwards, to wit, at a special term of the St. Louis circuit 
court, being the October term, 1857 thereof, the following further pro- 
ceedings were had in said cause, to wit: 


Judgment. 


WiiiiAM Mirteurn, WitttAmM Guascow, Jr., WintutaAmM C. Taytor, 
Com’s’rs of Section 16, Township 45 N., Range 7 East, 
v8. 
James A. Harpy. 
SATURDAY, October 17th, 1857. 
Now at this day come again said parties, by their respective at- 
torneys, and thereupon come also a jury, to wit, N. Barnum, Henry 
Bischoff, Michael Cook, Frederick Meyer, Peter Meyer, William 
Nally, Herman Meyer, G. Herman,Sand G. Bull, Charles M. O'Hara, 
Ladden Davis, and George W. Fischer, twelve good and law- 
443‘ ful men, who being duly elected, tried, and sworn the issues 
herein joined well and truly to try, the trial of this cause pro- 
gressed, and, being finished, the jurors aforesaid on their oaths afore- 
suid find the issues herein joined in favor of said defendant. It is 
therefore considered by the court that said plaintiffs recover nothing by 
their said suit in this behalf, but that said defendant go henee with- 
out day and recover of said plaintiffs his costs and charges in this 
behalf expended and have thereof execution. 


Motion for New Trial Overrwled. Bill of Exceptions Filed. 


WILLIAM Mitpurn, Wittiam Grascow, Jr., and Winiram C. Tay- 
ror, Com’rs of Sect. 16, Township 45 N., Range 7 East, 
v8. | 
JAMES A. Harpy. 
Monpbay, November 30th, 1857. 
The court having duly heard and considered the motion of said 
plaintiff for a new trial of this cause and being thereof fully advised 


doth order that the same be overruled. Bill of exceptions filed. 
Which bill of exceptions is in words & figures following, to wit : 


~~? 


~_ 
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Bill of Exceptions. 
In the St. Louis Cireuit Court. 
Witt1AM Mirtpurn and Others, &c., Plaintiffs, 


v8. 
James A. Harpy, Defendant, 

This case was tried by a jury on the 19th day of October, 1857. 
On the trial the plaintiffs, to maintain the issue on their part, gave 
in evidence the act of Congress, approved March 6th, 1820, entitled 
“An act to authorize the people of the Missouri Territory to form a 
constitution and State government, and for the admission of such 
State into the Union on an equal footing with the original States, 

and to prohibit slavery in certain Territories;” also an ordi- 
444 nance of the people of the State of Missouri, passed in conven- 

tion on the 19th day of July, 1820, entitled “ An ordinance 
declaring the assent of the people of the State of Missouri, by their 
representatives in convention assembled, to certain conditions and 
provisions in the act of Congress of the 6th of March, 1820, entitled 
‘ An act to authorize the people of Missouri Territory to forma con- 
stitution and State government, and for the admission of such State 
into the Union on an equal footing with the original States, and to 
prohibit slavery in certain Territories,” and also an act of the Gen- 


eral Assemby of the State of Missouri, approved March 3rd, 1851, 


entitled “ An act to authorize the sale of fractional section sixteen, 
township forty-five north, range seven east.” 

The plaintiff then read in evidence the record of St. Louis county 
court appointing the plaintiffs commissioners under the last-men- 
tioned act as follows: 


(Clerk will here insert copy of that record.) 

The plaintiffs then read in evidence the field-notes of Brown’s sur- 
vey of fractional section sixteen, made in 1818, as follows: 

(Clerk will here insert said, field notes.) 

The plaintiff then exhibited in evidence an authenticated plat 
of township 45 N., range 7 east, certified by the surveyor general of 
Ill. and Mo. the 17th of June, 1845, to be a true copy and an 
authenticated plat and description of the survey of the out-bound- 
ary of the town of St. Louis as established by the surveyor general. 

It was agreed between the parties that authenticated copies of the 
foregoing township and out-boundary plats from the office of the 
surveyor general or the General Land Office at Washington may 
be used before any appellate court to which this case may be carried 
with like effect as if the same were set forth in the bill of exceptions 
at large. 

The defendant admitted that the land in controversy lay without 
the exterior limits of said out-boundary survey. 

The defendant further admitted that at the commencement of 

this suit he was in possession of a part of said fractional see- 
445 tion _ sixteen, as stated in his answer. 
The plaintiff then rested. 
29—964 


Sonatina 


996 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS 


The defendant, to maintain the issue on his part, read in evidence 
the act of Congress entitled “An act making further provision for 
settling claims to land in the Territory of Missouri,” approved June 

13th, 1812, and also the act of Congress entitled “An act supple- 

mentary to an act passed on the thirteenth di ay of June, one thou- 
sand eight hundred and twelve, entitled ‘An act making further 
provision for settling the claims to land in the Territory of Mis- 
souri,” approved May 26th, 1824. 

The defendant then offered in evidence the proceedings of Recorder 
Hunt under said act of May 26th, 1824, in respect to the claim of 
Louis Laroche’s representatives. 

The plaintiffs objected to the reception of said evidence and in- 
sisted that the same was incompetent— 

First. Because in so far as said proceedings can in any wise aflect 
the land now in controversy the same were had and proofs therein 
taken without any notice to the State of Missouri, to the inhabitants 
of township 45, or to the plaintiffs. 

2nd. Because said proceedings, so far as they affect the land jin 
dispute, were repugnant to the Constitution of the United States and 
of the State and in derogation of the sovereignty of the Jatter. 


The court decided that the proffered evidence was competent and 
legal and permitted the same to be read to the jury. 7 
To such action of the court the plaintiffs duly excepted. 


The said proceedings and proofs were then read to the jury as fol- 
lows : 


(Clerk will here insert Hunt’s testimony for Louis Laroche’s rep- 
resentatives and the certified extract from Hunt's registry for the 
same, marked No. 3.) 


Defendant then offered in evidence the authentic: ated copy of list 
from thesurveyor general’s office of the confirmation furntshed 
446 that office by the recorder of land titles, which is as follows: 


(Here insert it, marked No. 4.) 


The defendant then tendered in evidence a paper purporting to 
be a survey, duly certified by the surveyor general, of the lot of 
Louis Laroche’s representatives, as proved before Recorder Hunt in 
the proceedings just before set forth, and being U.S. survey No. 
1665. 

The plaintiffs objected to the reception of such paper, because— 

1. The survey, in manner & form as the same appeared to have 
been made, was not authorized by law. 

2. Said survey embraced the land in controversy, which the United 
States had absolutely sold and granted to the State of Missouri more 
than thirty years before the date of such survey. 

The court decided that said paper was good and competent evi- 
dence and permitted the same to be read to the j jury. 

To such actions of the court the plaintiffs duly excepted. 

The said paper was then read, as follows: 
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(Clerk will here insert survey for Laroche’s representatives, marked 
No. 5.) 

The defendant then gave in evidence the following confirmation 
certificate, accompanied by a survey, which was a copy of the afore- 
suid United States survey, to wit: 


(Here insert it, marked: No. 6.) 


The defendant then offered the testimony of Jacques Noise to prove 
that Louis Laroche, prior to the 20th day of December, 1505, culti- 
vated the land now in dispute, as a lot in the Grand Prairie, under 
circumstances causing the same to be confirmed by the first section 
of the act of Congress of June 15th, 1512. 

The plaintiffs objected to the reception of said testimony on the 
ground that it was not competent for a party claiming under that 
section to adduce testimony to show that the subject of confirmation 
was situated beyond the out-boundary line established by [the] Gov- 
ernment. 

The court overruled the objection and permitted the testi- 
447 mony to be read to the jury, and the plaintiff duly excepted. 
The said testimony was read, as follows: 

(The clerk will here insert the testimony of Jacques Noise in dep- 

osition marked No. 7.) 


The plaintiffs admitted, for the purposes of the present trial, that 
all the title of Louis Laroche or his representatives in the land in 
dispute had become vested in the defendant, and that said Louis La- 
roche’s claim, as separately surveyed, covered the same. 

No further evidence was given on either side. 

The plaintiffs requested the court to give to the jury the following 
instructions and each of them: 

(The clerk will here insert the three instructions prayed for by the 
plaintiffs.) 

The court refused to give the said instructions or either of them, 
and to such refusal the plaintiffs duly excepted. 

The court, on its own motion, gave the following instructions : 

(Clerk will here insert instructions given on court’s motion.) 


The court then, on motion of defendant, gave the following in- 
structions : 

(Clerk [will] insert here the said instructions.) 

To the giving of the aforementioned instructions the plaintiffs 
duly excepted. 

The jury found a verdict for the defendant. 

Within four days the plaintiffs made the following motion for a 
new trial: 

(Clerk will here insert the motion.) 

The court overruled said motion, and the plaintiffs duly excepted. 

It is agreed that the public acts referred to in the foregoing bill of 
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exceptions may be read in any appellate court from any printed copy 
published by authority. It is further agreed that the amount In 
controversy 1n this suit exceeds two thousand dollars. 
This bill of exceptions allowed. 
J. R. LACKLAND, Judge. 


And afterwards, on the 29th day of August, 1859, the judgment 
of the supreme court was filed in words and figures following, to 
wit: 


448 Mandate of Supreme Court of Mo. 


In the Supreme Court of Missouri, held at St. Louis. March Term, 
1859. Error to St. Louis Circuit Court. 


WiLtiAM GLaAscow, Jr., and WitiraAm C. Tay.Lor, Commisioners 
of Sixteen Section, Township Forty-five, Range Seven East, 


Us. 
JAMES A. Harpy, D. E. 


Now at this day come the parties aforesaid, by their respective 
attorneys, and the court here being now sufficiently advised of and 
concerning the premises do consider and adjudge that the jJudg- 
ment aforesaid, in form aforesaid by the said circuit court rendered, 


be in all things affirmed and stand in full force and effect. 
* * 


* * * * * 


And it is further considered and adjudged by the court that the 
said defendant in error recover against the said plaintiffs in error 
costs and charges herein expended, and have therefor execution. 


STATE OF MissourRI, sct: 


I, William 8S. Glanville, clerk of the supreme court of the State 
of Missouri, at St. Louis, certify that the foregoing is a full, true, 
and complete transcript of the judgment of said supreme court, en- 
tered of record at the March term thereof, 1859, in the above-entitled 
cause. 

Given under my hand and the seal of said court at the city of St. 
Louis this first day of June, 1859. 

[ SEAL. | WM. 8. GLANVILLE, Clerk. 
* * * * + * * 

To the introduction of which in evidence the plaintiff objected as 
incompetent, irrelevant, and immaterial, and were read subject to 
said objection. 


449 Petition in Shultz vs. Lindell. 
In the St. Louis Land Court. October Term, 1855. 


53rd. Record in the case of Schultz against Lindell as follows, 
to wit: 
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County Sr. Louts, ss: | 
JOHN A. and Grorce Scuurrz, PI'ffs, 
is. 


Perer LinpeLtL, and Wm. P. Fenn, D’f’ts. 


The plaintiffs state that on the 10th day of September, in the 
year eighteen hundred and fifty-five, at the county aforesaid, they 
were entitled to the possession of the following-described tract of 
land, to wit: The lot of land conceded to Guillame Biset on the 7th 
day of February, 1769, by St. Ange & Labuxiere, government offi- 
cers of that part of Upper Louisiana then known as “ the Illinois,” 
within the dominion of the Spanish crown, and confirmed to the 
legal representatives of Guillaume Bizet by act of Congress of the 
lth of July, 1836, entitled “An act confirming claims to land in the 
State of Missouri, & for other purposes,” according to the decision 
No. 286 of the board of commissioners appointed under the act of 
the 9th of July, 1832, entitled “An act for the final adjustment of pri- 
vate land claims in Missouiri,’ and the act of Congress of the 2nd 
of March, 1833, supplemental thereto, and surveyed by authority of 
the United States as survey No. 3540 of public lands in Missouri, to 
which survey and the plat and description thereof reference is made 
for a more particular description of the premises, being the same 
tract of land which was cultivated and possessed by John Baptiste 
Provenchere prior to the 20th day of December, 1803, as a common 
tield lot of the Grand Prairie common fields, adjoining and belong- 
ing to the town of St. Louis, conveyed by Mary Provenchere, widow 
of Jean B. Provinchere, dee’d, and Jean Louis Provinchere to Ris- 
don H. Price by deed of the 29th of July, 1816, the said lot being 
one arpent in front by forty arpents in depth, and containing thirty- 

four and fifty hundredths acres of land, as appears * by said 
450 survey ; and the pli alntiffs bei ing so entitled to the possession 
thereof, the said defendants afterwards, to wit, on the eleventh 
day of September, in the year 1855, entered into said premises and 
unlawfully withhold from the plaintiffs the possession of the same, 
to their damage in the sum of one thousand dollars, and they ask 
judgment for the possession thereof and their damages aforesaid, &e. 
N. HOLMES, 
Att’y for Plaintiffs. 
STaTeE OF Missouri, i= 
County of St. Louis, f° 

John A. Sehultz, one of the above-named plaintiffs, maketh oath 
and saith that the matters & things stated in the foregoing petition 
he believes to be true as therein stated. 


JOHN ADAM SCHULTZ. 


Sworn to & subscribed before me this 19th day of September, 1855. 
CHARLES A. MANTZ, Clerk. 
CHARLES LEVY, Deputy. 


On the twelfth day of June, 1836, the following answer was filed, 
to wit: 
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Answer. 


The defendants, Peter Lindell & Wilham P. Fenn (having with- 
drawn their answer heretofore filed by leave of court), for answer to 
the petition of the plaintiffs, say that the said William Fenn is now, 
& was at the time of the commencement of this suit, in possession of 
a part of the land in question under the said Peter Lindell and as his 
tenant, and not otherwise, and that he, the said Fenn, has not and 
does not claim any possession or right to the said land, except as 
such tenant. 

And that the said Fenn has not any knowledge or information 
sufficient to enable him to form an opinion whether or not the said 
plaintiffs are or were entitled to the possession of the tract of land in 
the petition described in manner and form as in the petition is al- 

leged. 
451 “And, for further answer, the defendants sav ‘that the said 

Peter Lindell denies that the said plaintiffs are, or that at the 
time of the commencement of ‘this suit were, entitled to the possession 
of the said tract of land in the petition deseribed in manner and form 
as in the petition alleged; and, further, that the said Peter Lindell 
denies that either the plaintiffs themselves, or either of them, or any - 
ancestor, predecessor, or grantor of them, was seized o1 possessed of 
the premises in question at any time within twenty years next be- 
fore the commencement of this action; and, further, that the said 
Peter Lindell, by himself and his tenants, has now & has had for 
twenty years and more next before the commencement of this action 
the actual, continuous, and uninterrupted possession and use, vag 
ing title to the s same, and holding it adversely to all the world, 
larger tract of land which contains a portion of the tract of ody In 
the petition described, which larger tract the defendants believe to be 
bounded as follows—that is, on the north by the northern line of the 
United States survey No. 903, in the name of Madam Camp or her 
legal representatives; and also in part by a line dividing in half the 
tract of land known as the Louis Laroche tract, and in part by the 
southern line of the inclosure of one David Desilets produced west- 
erly to the western line of the United States survey No. 2500, in the 
name of Joseph Hunot or his legal representatives, west by the west- 
ern line of said survey 2500, south by the southern line of said sur- 
veys Nos. 2500 & 905, & east by the eastern lines of said surveys. 

And as to the residue of the said tract of land sued for in this 
action, if there be any residue, they deny that they, or either of them, 
had possession thereof at the commencement of this ac tion, and they 
deny that they, or either of them, at any time unlawfully withhela 
the possession thereof from the plaintiffs. 

EDWARD BATES, wren wom ts 
B. A. HILL, For Def? (3. 


452 County or Str. Loutis, ss: 


Peter Lindell, the defendant and landlord of W. P. Fenn, the 
other defendant, being sworn, says that he believes the foregoing 
answer and the matters therein as stated are true. 


PETER LINDELL. 


ahaa ie 


JOHN BAKER ET AL. 931 


Sworn to and subscribed before me this 12th day of June, 1856. 


CHARLES A MANTZ, Clerk. 


Trial Progre SS¢ d. 
Fripay, February 10th, 1865. 
Now at this day come again said parties, and the jury empanneled 
and sworn herein also come, and the trial of cause progressed, but 
not being finished, is laid over until Monday morning at ten o'clock. 


Judge nt. 


Monpay, April 15th, 1865. 

Now at this day come again said parties, by their attorneys, and 
the jury empanneled and sworn herein also come, and the trial of 
this cause progressed & being finished the jurors aforesaid find for 
the plaintiffs for the possession of one undivided half of the lot of 
land described in the petition, & assess the damages of said plaintiffs 
at the sum of eight hundred and seventy-five dollars and sixty cents 
and the monthly value of the premises at seven dollars and seventy- 
six cents a month. It is therefore considered by the court that the 
plaintiffs recover of the defendants the possession of the premises de- 
scribed in the petition, the damages assessed, and the rents & profits 
as found by the jury from the time of the rendition of the verdict 
until the possession of the premises is delivered to the plaintiffs and 
their costs & charges herein expended, and have therefor execution. 


On the 21st day of February, 1865, the following further proceed- 
ings were had, to wit: 


Mo. for Ne wD Trial Overruled. 


The court having duly heard and considered the motion of defend- 
ants — new trial of this cause, and being thereof fully advised, 
153 doth order that the said motion be overruled. The defendant 
Levin H. Baker, for himself and codefendants, files an affidavit 
for an appeal, and his motion on appea: is granted said defendants, 
to the Supreme Court from the decision herein rendered. Thereupon 
the said defendants file an appeal bond with Levin H. Baker as John 
Baker as principals, and Logan W. Dameron and Rob’t W. Powell 
as securities, Which bond is approved by the court; which affidavit 
for appeal and appeal bond are in the words and figures following, 
to wit: 
Affidavit A Bond for Appeal kiled v Appeal Granted Defendants. 
Levin H Baker, being duly sworn, says that the defendants do not 
appeal in this case for vexation or delay, but beeause the defendants 
believe themselves aggrevated by the judgment of the court. 


LEVIN H. BAKER. 


Sworn to and subscribed this 21st day of February, 1865. 


LEON J. PAPIN, CVk. 
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Thereupon the following proceedings were had in the St. Louis 
court of common pleas in said cause, to wit: 


Judgment. 
Tuurspay, April 25th, 1867. 


Now at this day come the plaintiffs, by their attorney, and on their 
motion, it appearing to the court that the entry made in this cause 
by the clerk of the St. Louis court of common pleas on the 13th day 
of February, A. D. 1865, to wit: 

Now at this day come again said parties, by their attorneys, and 
the jury empanneled and sworn herein also come; and _ there- 
upon the trial of this cause progressed, and being now finished, the 
jurors aforesaid, upon their oaths aforesaid, say they find for the 
plaiutiffs for the possession of one undivided half of a tract of land 
conceded to Guillaume Beset on the 7th day of February, A. D, 1769, 

by St. Ange & Labaxiere, government officers, and confirmed 
454 to his legal representatives by the act of Congress of the 4th 

of July, 1836, according to the decision No. 286 of the board 
of commissioners under the act of Congress of the 9th of July, A. 
D. 1832, and supplementary act, and surveyed by the authority of 
the United States survey No. 3540 of public lands in Missouri, to 
which reference may be had,as the same was approved and recorded 
on the 24th day of October, 1857, in the office of the surveor gene- 
ral of Ills. and Missouri, being the same tract of land which was 
cultivated and possessed by Jean Baptiste Provenchere prior to the 
twentieth day of December, 1805, as a common field lot of the Grand 
Prairie common field adjoining and belonging to the town of St. 
Louis, containing an arpent in front by forty arpents in depth, which 
said part herein described and recovered in this suit according to 
the verdict aforesaid is that portion of said whole lot which is con- 
tained in said U.S. survey No. 3540, and which lies outside of the 
Madam Camp U.S. — No. 903, and contains, according to said sur- 
vey, thirty-one and sixty-eight hundredth avres of land, and assess 
the damages of said plaintiffs at the sum of eight hundred and 
seventy-five dollars and sixty cents, and the monthly value of the 
premises at seven dollars and seventy-six cents a month. It is 
therefore considered by the court that the said plaintiffs recover of 
the said defendants the possession of the premises aforesaid as de- 
scribed, the damages as assessed, and the rents and profits as found 
by the jury from the time of the rendition of the verdict until the 
possession of the premises are delivered to the plaintiffs, and that 
the plaintiffs also recover their costs and charges herein expended, 
and have execution for said damages, possession of property, monthly 
value, and costs against all the defendants herein. 

CHARLES C. WHITTELSEY, 
Executor of Peter Lindell, Jr. 


455 To the introduction of which evidence plaintiff objected as 


incompetent, irrelevant, and immaterial, and was read sub- 
ject. to said objection. 


pena ce ee ee ee ee ee 
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54th. A certified copy of the proof and proceedings before Re- 
corder Hunt in regard to Laroche as follows, to wit: 


Hunt's Minutes in Regard to Laroche. 


Testimony relating totown and village lots, outlots, and common 
field lots in, adjoining, or belonging to the several towns or villages 
of Portage des Sioux, St. Charles, St. Louis, St. Ferdinand, Villa a 
Robert, Carondelet, St. Genevieve, New Madrid, New Bourbon, Lit- 
tle Prairie, and Mine a Burton, in Missouri, and the village of the 
Arkansas, in the Territory of Arkansas, as direeted by the act of 
Congress, passed May 25th, 1824. 

THEODORE HUNT, 
Recorder of Land Titles. 


ITunt’s minute book No 1, p. 1: 

Louis Laroche’s legal representatives claim a common field lot in 
the Big Prairie, containing two arpents in front by about forty in 
depth, bounded south by the field lot claimed formerly by a man 
named Ronds, east by vacant land, north by a field lot formerly 
owned by Parent, and west by vacant land. 


Baptiste Reviere, being duly sworn, says he knows the field lot 
claimed; that upwards of forty years this field lot, together with the 
others in the Grand Prairie, was under cultivation, and was eculti- 
vated and owned at that time by Louis Laroche, who cultivated the 
same from that time until the fence was taken down two or three 
years after “Cannee de coup,” and, to the knowledge of this depo- 
nent, it was standing when he returned from among the Indians, 
having been taken prisoner when the Indians attacked this place, 
but remained standing for two or three years after his return. 

his : 
BAPTISTE x REVIERE pit BACANNE. 


mark, 


Sworn to before me July 28th, 1825. 
THEODORE HUNT, 
Recorder of Land Titles. 


156 Nathaniel Simonds, being duly sworn, says he has known 

René Dodier, Gregoire Tirreau, and John Tilteaz for upwards 
of twenty years, and that he never heard anything against their 
integrity or veracity, and does believe they are entitled to full ere- 
dence. 


NATHANIEL SIMMONS. 


Sworn to before me July 28th, 1825. 
THEODOR. HUNT, 
Recorder L. Titles. 


Theodore Hunt, being duly sworn, says he knows the lot culti- 
vated by Louis Laroche’s legal representives, and that yesterday he 
was on this lot, which is the one described, and that forty years ago 

30—D64 . 
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this lot was owned and cultivated by Louis Laroche, who cultivated 
the same until the fence of the Grand Prairie was taken down; that 
he was almost daily in the field of the Grand Prairie in those days, 
and was well acquainted with the lots that was then cultivated and 


the persons who owned and cultivated the different field lots. 
his 


RENE x DODIER. 
mark. 
Sworn to before me July 28th, 1825. 
THEODORE HUNT, 
Recorder of Land Titles. 


Rene Paul, being duly sworn, says that he has truly translated 
and read to Baptiste Reviere and Rene Dodier their testimony above 
written, and that they said it was true; further, this deponent says 
he was on this lot yesterday with these witnesses, and that it showed 
evident marks of former cultivation. : 


Sworn to before me July 28th, 1825. 
THEODORE HUNT, 
Recorder of Land | Titles}. 


Auguste Chouteau, being duly sworn, says he has known Baptiste 
Reviere dit Bacanne for sixty years, and that said Baptiste Reviere 
has always sustained the character of an honest man and a 
457 man of truth. 
AUGUST CHOUTEAU. 
Sworn to before me September 8, 1825. 
THEODORE HUNT, 
Recorder of Land Titles. 


Henry Chouteau, being duly sworn, says he has truly translated 
and read to his father, Auguste Chouteau, before he signed the same, 
the above deposition. 


Sworn to before — 8 September, 1825. 
THEODORE HUNT, 
Recorder of Land. Titles. 


See Hunt’s Minute Book No. 2. p-. 98 & 99. 


OFFICE OF THE or OF LAND TITLEs, 
. Louis 16th March, 1854. 

[ certify that the foregoing is cal transeribed from the books 
on file in this office containing the minutes of the testimony taken 
by Theodore Hunt, recorder of land titles in the State of Missouri, 
pursuant to the first section of the act of Congress of the 26th M; ay, 
1824, supplementary to the act of 13th June, 1812, entitled “An act 
making further provision for selling the claims to land in the Ter- 
ritory of Missouri.” 

ADOLPH RENARD, 
U. S. Recorder of Land Titles in the State of Mo. 


° > Dad 
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To the introduction of which in evidence the plaintiff objected as 
incompetent and irrelevant, the said paper not giving any known 
boundaries, and was read subject to the objection. 


55th. The original record book, known as “ Recorder Hunt’s 
minute book,” was read in evidence, and it was claimed by defend- 
ants’ counsel that said original book was relevant and material to 
the issues of the Case, beeause the court could be informed in ho 
other manner than by an actual inspection of the said book of what 
there appeared, for the reasoll that if is claimed by defend- 
458 ants’ counsel that an inspection of said book will show that 
the Laroche tract was therein originally described as two by 

forty arpents. 


56th. The original confirmation certificate No. 144 to Louis La- 
roche’s legal representatives and certified copy of United States sur- 
vey No. 1665, containing certificate of Adolph Renard, U.S. recorder 
of land titles, dated 3rd September, 1557, accompanying said cer- 
tificate, as follows, to wit: 


Confirmation Ci rlificate No. l 4. 


OrFiIceE OF THE RecorDER OF LAND TITLEs. 
ST. LOuIs, Srd Septe mbe +r LS57. 


[t is hereby certified that under the first section of the act of Con- 
gress, approved on the 13th of June, 1512, entitled “An act making 
further provision for settling the claims to land in the Territory of 
Missour},” and the LWo acts of Congr = of the 26th May, 1S24, and 
27th January, 1831, supplemental or having reference thereto, Louis 
Laroche's legal representatives were confirmed in their claim toa 
tract of land of two by forty arpents, situated in the Grand Prairie 
common field of St. Louis. 

It is further certified that the same has been lawfully surveyed in 
conformity with said confirmation, in the said common field, being 
in township 45 north of the base line, range 7 east of the 5 prineli- 
pal meridian, in the State of Missouri, as appears from the accom- 
panving plat and transcript of survey, numbered 1665, authenti- 
cated and returned on the 3rd of September, 1857, to this office by 
John Loughborough, surveyor general for the district of Illinois 
& Missouri, to wit: Beginning at A on the plat, the northeast corner 
of the survey, and running thence north GL degrees west, with the 

northern line of the survey, 116 chains 91 links, to its north- 
[59 west corner; thence south 28 degrees 45 minutes west, with 

the western line of the survey, 5 chains 83 links to its south- 
west corner; thence south 61 degrees east, with the southern line of 
the survey, 109 chains SI links to a corner thereof; thence south 75 
degrees 25 minutes east, with a line of the survey, 7 chains 35 links, 
to a corner thereof, and thence north 25 degrees 45 minutes east, 
with the eastern line of the SUPVeY, t chains | link to the begin- 
ning corner, all in English measure. Said survey number 1665 con- 
tains 67.56 acres. It is further certified that the whole area of said 
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survey No. 1665 is interfered with by surveys previously executed, 
viz., to the amount of 36.73 acres in section 16, reserved for the 
schools, and in the following surveys of location under the act of 
Congress of the 17th of February, 1815, entitled “An act for the 
relief of the inhabitants of the late county of New Madrid, in the 
Missouri Territory, suffered by earthquakes,” to wit, to the amount 
of 3.20 acres, in survey No. 2500, under certificate No. 161, issued to 
Joseph Hunot’s legal representatives for 480 acres, and of 27.65 
acres in survey No. 2712, under certificate No. 545, issued to James 
Conway, or legal representatives, for 200 arpents. 

In testimony whereof I have hereunto set my hand on the day 
and in the year above written. 

ADOLPH RENARD, 
U}. S. Recorde x of Land Title 5 in thee Slat of Missouri. 

Recorded at p. 152 of book of confirmation certificates. 

Survey No. 1665. 

Plat and description of the survey of a tract of land—67.56 acres— 
situate in the Grand Preirie common field of Saint Louis, in township 
45 north of the base line, range 7 east, of the 5th principal meridian, 
in the State of Missouri, executed in the years 1850 and 1855 by 

William H. Cozzens, deputy surveyor, under instructions from 
460 the surveyor general for Illinois & Missouri, dated the 9th of 

May,1846,and on the 22nd February, 1855, this being the tract 
of two by forty arpents confirmed to Louis Laroche’s legal representa- 
tives by the act of Congress of the 15th June, 1812, entitled “An act 
making further provision for settling the claims to land in the Terri- 
tory of Missouri, the extent and boundaries whereof were proven on 
the 28th of July, 1825, before Theodore Hunt, United States recorder 
of land titles in the State of Missouri, in conformity with the pro- 
visions of the act of Congress of the 26th of May, 1824, entitled “An 
act supplementary to an act passed on the 13th day of June, one 
thousand eight hundred & twelve, entitled “An act making further 
provision for settling the claims to land in the Territory of Missouri.” 
See Recorder Hunt’s minute book, No. 2, p. 98, in the office of the 
recorder of land titles. See also No. 592 in Hunt’s list in the office 
of the surveyor general. 


(Here follows diagram marked p. 461.) 


462 Description: Beginning at a point in the middle of the 

Olive-street plank road, the southeast corner of the Louis 
Lacroix’s survey, numbered one thousand six hundred and sixty- 
four, & the northeast corner of this survey; thence north sixty-one 
degrees west with the southern boundary of the Louis Lacroix sur- 
vey and with the middle line of the Olive-street plank road, at four 
chains and eighty-five links, the eastern edge of Grand avenue; at 
six chains and seven links to the western edge of Grand avenue, & 
at seven chains & thirty-one links, the toll-gate of the road; at forty- 
six chains and twenty links, a culvert over a branch five links wide, 
runping southwest at sixty-five chains and sixty-one links; a cedar 


iy 


‘; 
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post at the intersection with the west boundary of section sixteen, in 
township forty-five north, range 7 east, which Is also a line of survey 
numbered two thousand seven hundred and twelve, in the name of 
James Conway or legal representatives; at seventy-five chains and 
ninety-six links, a culvert over a branch five links wide, running 
southwest: at one hundred and thirteen chains and ten links, a stone 
twenty and a half inches long, six inches wide, — three and a half 
inches thick, at the intersection with the west boundary of the James 
Conway survey, which is also a line of survey numbered two thou- 
sund five hundred, in the name of Joseph Hunot or legal representa- 
tives, from which the northwest corner of the James Conway survey 
and the southwest corner of survey numbered two thousand six hun- 
dred and ninety-two, in the name of Joseph Genereux or legal repre- 
sentatives, bears north fifty-seven links distant; and at one hundred 
and sixteen chains and hinety-one links, a stone ten inches long, seven 
and a half inches wide, — four inches thick, the southwest corner of 
the Louis Lacroix survey and the northwest corner of this survey; 

thence south twenty-eight degrees and forty-five minutes west 
163 = five chains and eighty-three links to a stone thirteen inches 

long, seven inches wide, three inches thick in the northern 
boundary of survey numbered one thousand eight hundred and 
thirteen, in the name of Vincent Bouis [or] legal representatives 
under Pierre Chouteau, the southwest corner of this survey; thence 
south sixty-one degrees east with the northern boundary of the Vin- 
cent Bouis survey at seven chains and nineteen links, a stone four- 
teen and a half inches long, six aud a half inches wide, six inehes 
thick at the intersection with the line between the Joseph Hunot and 
the James Conway surveys; at twenty-one chains and nineteen links, 
au point in the west side of a frame house;' at thirty-one chains and 
forty-eight links, a board fence bears northeast and southwest; at 
thirty-seven chains and sixty-three links, a rail fence; at forty-one 
chains and twelve links, a point about sixty links southward of the 
remains of an old chimney, said to be of Laroche’s house; at forty- 
two chains and forty-two links, a point about fifty links south of a 
spring; at forty-two chains and ninety-two links, a point in the 
middle of the bed of a branch twenty links wide, rupning southward; 
at fifty-four chains and forty-eight links, a stone thirteen inches long, 
twelve inches wide, three and a half inches thick, at the intersection 
with the west boundary of section 16, which is a line of the James 
Conway survey; at seventy-one chains and thirty-three links, a 
branch five links wide runs southwest; at seventy-six chains and 
ninety-four links, a board fence; at eighty-four chains and twenty- 
eight links, a rail fence, and at one hundred and nine chains and 
eighty-one links, a stone fifteen inches long, eight and a half inches 
wide, three inches thick, at the intersection with the northern 
boundary of survey numbered nine hundred and three, in the 
nume of Widow Camp’s legal representatives, corner to this sur- 

vey, and to fractional section 16, from which a red oak 
64 five inches in diameter bears south thirty degrees and twenty- 

five minutes west, 7 links distant, and a red oak five inches 
i diameter bears north seventy-four degrees and thirty minutes 
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west, twenty-five links distant; thence south seventy-five degrees 
and twenty-five minutes east with the northern boundary of the 
Widow Camp survey; at one chain and thirty-six links, the west 
edge of Grand avenue; at two chains and fifty-one links, the east 
edge of Grand avenue, and at seven chains and thirty-three links a 
well-dressed stone eighteen inches long, thirteen inches wide, two 
and a half inches thick, marked “ P. L.” on the south side, corner 
to this survey, from which a black oak eighteen inches in diameter 
bears north fifty-four degrees and thirty-two minutes west one hun-- 
dred and thirty-eight and a half links distant; thence north twenty- 
eight degrees and forty-five minutes east, four chains and one link 
to the beginning corner. 


Statement of the Interferences of Survey No. 1665, with Other SUTVEYS 
Lv viously Mad: : 


The following surveys are founded upon certificates Issued by 
Frederick Bates, United States recorder of land titles in the Terri- 
tory of Missouri, under the provisions of the act of Congress of the 
17th February, 1815, entitled “An act for the relief of the inhabi- 
tants of the late county of New Madrid, in the Missouri Territory, 
who suffered by earthquakes :” 

Ist survey, No. 2500, certificate No. 161, issued to Joseph [Tunot 
or legal representatives, for 480 acres, on the 12th of August, 1816; 
located on the 16th June, ISIS, by Rufus Easton: surveyed by 
Joseph C. Brown on the 25rd of June, 1819; patent certificate No. 
404 issued Oli the 2nd hebruary, S35. by the recorder of land titles 
In the State of Missuri; area of the interfering part, 3 
2nd survey, No. 2712, certificate No. 548, issued to James Conway 

or legal representatives, for 200 arpens, ol the 20th of No- 
AGH vember, 1S17: located Ol} the L6th of June, ISLS, by Taylor 

Berry and Matthias MeGirk ; surveyed by Joseph C. Brown 
on the 25rd of June, 1819: patent certificate No, 322 issued by the 
recorder of land titles on the 20th of May, 1825; area of interfer- 
ing part, 27.63 acres, ora, Section loth, reserved for the schools, 
surveyed in the year 1818 by Joseph C. Brown ; area of the interfer- 
ing part, 36.73 acres. 


»Z20 acres. 


Orrick OF THE SURVEYOR GENERAL FOR 
Inn. AND Mo., Sainr Louts, May 23d, 1857. 


The foregoing plat and description of survey, numbered one 
thousand six hundred and sixty-five, are this day approved as re- 
corded on pages 298, 299, and 300 of this book. 


JOHN LOUGHBOROUGH, 


Surve yor (rei ral. 
OFFICE OF THE SURVEYOR GENERAL, ILL. 
AND Mo., Saint Louis, September 3rd, 1857. 


The foregoing plat and description of survey numbered 1665, in 
the name [of ] Louis Laroche [or] legal representative, and the certifi- 


4 
5 
+ 
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cate of approval attached tiercto, are correctly copied from pages 
998 999. & 800 of Reeord Book F. on file in this office. 
JOHN LORBOROUGH, 


Surve yor Cie lic ral. 


‘To Adolph Renard, Esq., U.S. recorder of land titles, St. Louis, 
Mo. 
Recorper’s Orrice, Saint Louts, 3 September, 1857. 
[ have this day issued confirmation certificate No. 144 on the 
foregoing survey, according to law and instructions. 
ADOLPH RENARD, 
{} NS. Pecorde 4 of Land Tithe sS My thie Slate of Missouri. 


Plaintiff objected as irrelevant, immaterial, and void, and the 
eourt received documents subject to such objections, but reserved 
decision on same. 


166 57th. A certified copy of U.S. survey number 1665, in the 
name of Louis Laroche o1 his legal representatives, as follows, 
to wit: 3 


1S. Survey 1665, in Name of Laroche. 
Survey No. 1665. 


Plat and description of the survey of a tract of land 67.56 acres, 
situated in the Grand Prairie common field of St. Louis, in township 
15 north of the base line, range 7 east of the 5th principal meridian, 
in the State of Missouri, executed in the Years 1850 & 1855 by Wil- 
liam HH. Cozens, deputy surveyor, under instructions from the sur- 
vevor general for Ill. & Mo., dated the 9th of May, 1846, and the 22d 
of February, 1855, this being the tract of two by forty arpents con- 
firmed to Louis Laroche’s legal representatives by the act of Con- 
gress of the 15th of June, 1812, entitled “An act making further pro- 
vision for settling the claim to land in the Territory of Missouri,” 
the extent and boundary whereof were proven on the 28th of July, 
1825, before Theodore Hunt, United States recorder of land titles in 
the State of Missouri, in conformity with the provisions of the act of 
Congress of the 26th of May, 1524, entitled An act supplementary to 
an act passed on the 13th day of June, one thousand eight hundred 
and twelve, entitled An act making further provision for settling the 
claims of land in the Territory of Missouri. 

See Recorder Hunt’s minute-book No. 2, page 98, in the office of 
the recorder of land titles; see also No. 598, in Hlunt’s list, in the 
office of the Surveyor general. 


(Ilere follows diagram marked p. 467.) 


467} Description. 


Beginning at a point in the middle of the Olive-street plank road, 
the southeast corner of the Louis Laroche survey, number one thou- 
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sand six hundred and sixty-four, and the northeast corner of this 
survey. 
Thence north 61 degrees west with the southern boundary of the 
Louis Lacroix survey, and with the middle line of the Olive-street 
plank road; at 4 chains and eighty-five links, the eastern edge 
468 of Grand avenue; at six chains and seven links, the western 
edge of Grand avenue; seven chains and thirty-one links, the 
toll-gate of the road; at forty-six chains and twenty links, a culvert 
over a branch five links wide, running southwest; at sixty-five 
chains and sixty-one links, a cedar post at the intersection with the 
west boundary of section sixteen, in township 45 north, range 7 
east, which is also a line of survey number two thousand seven hun- 
dred and twelve, in the name of James Conway or legal repre- 
sentatives; at seventy-five chains and ninety-six [links], a enlvert 
over a branch five links wide, running southwest; at one hundred 
and thirteen chains and ten links, a stone 20 and a half inches long, 
six Inches wide, three and a half inches thick, at the intersection 
of the west boundary of the James Conway survey, which also — a 
line of survey numbered two thousand five hundred, in the name 
of Joseph Hunt or legal representatives, from which the northwest 
corner of James Conway’s survey and the southwest corner of the 
survey numbered two thousand six hundred and ninety-two, in the 
name of Joseph Genereux or legal representatives, bears north, fifty- 
seven links distant; and at one hundred and sixteen chains and 
ninety-one links, a stone ten iaches long, seven and a half inches 
wide, four inches thick, the southwest corner of the Louis Lacroix 
survey and the northwest corner of this survey; thence south twenty- 
eight degrees and forty-five minutes, west five chains and eighty- 
three links, to a stone thirteen inches long, seven inches wide, three 
inches thick, in northern boundary of survey numbered one thou- 
sand eight hundred and thirteen, in the name of Vincent Bouis’ 
legal representatives, under Pierre Chouteau, the southwest corner 
of this survey; thence south sixty-one degrees east with the northern 
boundary of the Vincent Bouis survey, at seven chains and nineteen 
links, a stone fourteen and a half inches long, six and a half inches 
wide, six inches thick, at the intersection with the line be- 
469 tween the Joseph Hunot and the James Conway surveys; at 
twenty-one chains and nineteen links, a point in the west side 
of a frame house; at thirty-one chains and forty-eight links, a board 
fence bears northeast and southwest; at thirty-seven chains and 
sixty-three links, a rail fence; at forty-one chains and twelve links, 
a point about sixty links southward of the remains of an old chim- 
ney, said to be of Laroche’s house ; at forty-two chains and forty-two 
links, a point about fifty links south of a spring; at forty-two chains 
and ninety-two [links], a point in the middle of the bed of a branch 
twenty links wide, running southward ; at fifty-four chains and forty- 
eight links, a stone thirteen inches long, twelve inches wide, three 
and a half inches thick, at the intersection of the west boundary of 
section sixteen, which is a line of the James Conway survey ; at sev- 
.enty-one chains and thirty-three links, a branch five links wide runs 
southwest; at seventy-six chainsand ninety-four links, a board fence; 
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at eighty-four chains and twenty-eight [links], a rail fence, and at 
one hundred and nine chains and eighty-one links a stone fifteen 
inches long and a half inch wide, three inches thick, at the inter- 
section with the northern boundary of survey numbered nine hun- 
dred and three, in the name of Widow Camp’s legal representatives, 
corner to this survey and to fractional section sixteen, from which ared 
oak five inches in diameter bears south thirty degrees and twenty-five 
minutes west, seven links distant,and ared oak. five inches in diam- 
eter bears north seventy-four degrees and thirty minutes west, twenty- 
five links distant; thence south se venty- live degrees and twe nty- five 
minutes east with the northern boundary of the Widow C amp sur- 
vey; at one chain and thirty-six links, the west edge of Grand ave- 
nue; at two chains and fifty-one links, east edge of Grand avenue, 

and at seven chains and thirty-three links a well-dressed stone 
470 eighteen inches long, thirteen inches wide, two and a half 

inches thick, marked “ P. L.” on the south side, corner to this 
survey, from which a black oak eighteen inches in diameter bears 
north fifty-four degrees and thirty-two minutes west, one hundred 
and thirty-eight and a half links distant; thence north twenty-eight 
degrees and forty-five minutes east four chains and one link to the 
beginning corner. 


Statement of the Interference of Survey No. 1665. with Other Surveys 
Previously Made. 


The following surveys are founded upon certificates issued by 
l'rederick Bates, United States recorder of land titles in the Territory 
of Missouri, under the provisions of the act of Congress of the 17th 
of February, 1815, entitled “An act for the relief of the inhabitants 
of the late county of New Madrid, in the Missouri Territory, who suf- 
fered by earthquakes:” Ist survey, No. 2500, certificate No. 161, issued 
to Joseph Hunot or legal represe utatives, for four hundred and eighty 
acres, on the 12th of August, 1816; located on the 16th of June, 1818, 
by Rufus Easton; surveyed by Joseph C. Brown on the 23rd of June, 
1S19; patent certificate No. 404 issued on the 2nd February, 1333, 
by the recorder of land titles in the State of Missouri; area of the in- 
terfering part, 3.20 acres. ere survey, No. 2712, certificate No. 348, 
issued to James Conway or legal representatives, for two hundred 
arpents, on the 20th of “dee mber, 1817; located on the 16th of June, 
1818, by Taylor Berry and Mathias McGirk; surveyed by Joseph 
C. Brown on the 23rd of June, 1819; patent certificate No. 322 issued 
by the recorder of land titles on the 20th May, 1823; area of the in- 
terfering part, 27.63 acres. (S5rd.) Section 16, reserved for the schools, 
surveyed in the year 1818 by Joseph C. Brown; area ot the inter- 
fering parts, 56.73 acres. 


OFFICE OF THE SURVEYOR GENERAL 
| FoR ILLINOIS AND MIssourRI, 
47] Sr. Lours, 23rd May, 1857. 


The foregoing plat and description of survey numbered one 
thousand six hundred and sixty-five are this day approved as 
‘> a { 
J i. 


242 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


recorded on pages two hundred and ninety-eight, two hundred and 
ninety-nine, and three hundred of this book. 
Book F, pages 298, 299, & 300. 
JOHN LOUGHBOROUGH, 


Surve Yor (sen ral. 


Orrice U.S. Recorper oF LAND TITLEs, 
Saint Louts, 21st April, 1870. 
This is to certify that the foregoing plat and description of survey 
No. 1665 and certificate of approval thereof are correctly copied from 
pages 298, 299, & 300 of Record Book of Surveys F, which book is now 
on tile in the office. 
[STAMP. | ALBERT SIGEL, 
[] S. Re corde - of Land Title sS aT thie State of Missouri. 
To the introduction of which in evidence plaintiffs objected as in- 
competent, irrelevent, and immaterial, and the same was read sub- 
ject to said objection. | 


A472 58th. Deed from Laroche to Beaufils, dated 18th Novem- 
ber, 1831, as follows, to wit: 


Deed from Laroche to Beautfils. 


This indenture, made the eighteenth day of November, in the year 
of our Lord eighteen hundred and thirty-one, between Mariam La- 
roche, alias Debrail, of the county of St. Louis, in the State of Mis- 


sourl, of the first part, and John Beaufils, of the city and county of 


St. Louis and State aforesaid, of the second part, witnesseth : 


That the said party of the first part, for and in consideration of 


the sum of eighty dollars of good and lawful money of the United 
States to her in hand paid by the party of the second part, the re- 
ceipt whereof is hereby confessed and acknowledged, hath granted, 
bargained, sold, remissed, released, aliened, and confirmed, and by 
these presents doth grant, bargain, sell, remiss, release, alien, and 
confirm, unto the said said party of the second part, in his actual 
possession now being, and to his heirs and assigns forever, all that 
certain piece, parcel, or lot of land situate, lying, and being in the 
Grande Prairie, in the township and county of St. Louis, and con- 
taining one arpen- in front, running north and south, by forty ar- 

pen-s In depth, running east and west, and bounded as follows : 
473 South by Louis Laroche, east by Alexis Marriere’s tract under 

Ronds and Beaune, and east and west by owners unknown, 
together with all and singular the hereditaments and appurtenances 
thereunto belonging, or in any wise appertaining, and the revisions 
and reversions, remaining and remainders, rents, issues, and profits 
thereof, and also all the estate, right, title, interest, claim, or demand 
whatsoever of the said party of the first part, either in law or equity, 
of, in, and to the above-bargained premises, with the said heredita- 
ments and appurtenances; to have and to hold the same premises 
above particularly described and mentioned to the said party of the 
second part, his heirs and assigns, to the sole and only proper use, 


— 


” 
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benefit, and behoof of said party of the second part, his heirs 
and assigns, forever; and the said party of the first part, for 
herself, her heirs, executors, and administrators, doth covenant, 
grant, promise, and agree to and with the said party of the 
second party of the second part, his heirs and assigns, the above-bar- 
gained premises in the quiet and peaceable possession of the said 
party of the second part, his [heirs] and assigns, against all and 


every person or persons lawfully — equitably claiming or to 
174 claim the whole or any part thereof, will forever warrant and 
defend. 


ln witness whereof the said party of the first part hath hereunto 
set her hand and seal the day and year first above written. (The 
erasure was made in the nineteenth line before signing.) 
her 
MARIAM x LACROCHE, alias DEBRUIL. 


mark 


Signed, sealed, and delivered in the presence of— 


CERRE. 


STATE OF Missourr, | , 
. . - . P SS P 
County of St. Louis, | 


be it remembered that on this elghteenth day of November, in 
the year of our Lord eighteen hundred and thirty-one, before me, 
one of the justices of the peace within and for the county aforesaid, 
appeared Marriam Laroche, alias Debruil, who is personally known 
to me to be the person whose name is subscribed to the foregoing 
instrument of writing as having executed the same, and acknowl- 
edged the said instrument to be her act and deed for the purpose 
therein mentioned. 

Taken and certified the day and year aforesaid. 

PATRICK WALSH, 
Justice of the Peace, St. Lowis County. 


Recorde- December 28th, 1831. 


ARCHIBALD GAMBLE, Recorder. 


175 Srare or Missourr, | : 
; . a ~ 2ees 
County OJ Sl. Louis, j 


I, the undersigned, recorder for said county, certify that the fore- 
going is a true and complete copy of a deed from Mariam Laroche, 
alias Dubreuil, to John Beaufils, and also of the certificate of ac- 
knowledgement and of the date of recording thereof as fully as the 
same remains of record in my office in book R, p. 535. 

Witness my hand and official seal this 4th day of March, 1854. 

[SEAL. ] C. KEMBLE, Recorder. 


To the introduction of which in evidence plaintiff objected as 
irrelevant on the ground that defendants have shown no title in 
Laroche to any of the land in controversy, and the same was read 
subject to said objection. 
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o9th. Deed from Beaufils to Bouis, dated 28th of January, 1832, as 
follows, to wit: 


Deek from Beaufils and Wife to A. V. Bouis. 


This deed, made and entered into this 28th day of January, in the 
year of our Lord eighteen hundred and thirty-two, by and between 
Jean Baptiste Beaufils and Aspasie, his wife, of the one part, and 
Andrea V. Bouis, of the other part, witnesseth:.That, for and in 

consideration of the sum of seventy-five dollars in hand paid, 
476 ‘the said party of the first part have this day granted, sold, 
conveyed, and relased, and do by these presents grant, sell, 
and release, to the said party of the second part all their rights, title, 
claim, and interest in and toa certain tract of twenty arpen-s of land 
in the Grand Prairie, in the county of St. Louis, containing twenty 
arpen-s, being one arpen- wide by twenty arpen-s deep, and being 
the eastern half of a forty-arpen- tract of land purchased by said Jean 
B. Beaufils of Marianne Laroche by deed dated November ISth, 1831, 
and recorded in the recorder’s office of St. Louis county, book R, page 
535 and following, which said tract of land is bounded north by 
Louis La Roche, south by Andrea V. Bouis, west by the said John 
B. Beaufils, and east by claimant unknown. It is also expressly un- 
derstood by and between the parties to these presents that the said 
Jean B. Beaufils shall have at all times access and privilege to and 
in the stone quarry he opened and upon the said tract of land for 
his own private use and purpose; to have and to hold the above-de- 
scribed premises to him, the said Andrea VY. Bouis, and to his heirs 

and assigns, forever. 
In witness whereof the said party- of the first part hereunto 
477 set their hand- and the seals the day and year first aforesaid. 

his 
JEAN BYTE x BEAUFILS. [seat] 
mark, 
her 
ASPASIE x BEAUFILS. [SEAL. | 


mark. 


Signed, sealed, and delivered in presence of— 


STATE OF Missouri, County of St. Louis: 


Personally appeared before me, the undersigned, a justice of the 
peace within and for the county of St. Louis and State of Missouri, 
Jean Baptiste Beaufils and Aspasie, his wife, to me known as the 
makers of the foregoing deed or instrument of writing, who acknowl- 
edged the same to be their acts and deeds, for the uses and purposes 
therein expressed; and the said Aspasie, being first made acquainted 
with contents thereof and by me separate and apart from her said 
husband examined, acknowledged that she signed and sealed the 
same voluntarily and without any undue influence from her said 
husband, and that she relinquished in like manner her right ef 
dower in the said lands. 
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Taken and certified before me this 28th day of January, A. D. 
1832. 
JOHN BERT, 
Justice of the Peace, St. Louis County. 


STATE OF Missourt, County of St. Louis: 


I, Archibald Gamble, clerk of the cireuit court and ex-officio 

i785 —_— recorder for the county of St. Louis, cirtify that the foregoing 

deed or instrument of writing from Jean Baptiste Beaufils 

and wife to Andre V. Bouis is truly recorded in my office in book 

Oo, p. 42. 

Given under my hand and the seal of said court at office this 18th 

day of June, 1832. 
| SEAL. | ARCHIBALD GAMBLE, Lecorder. 


Same objection and ruling as in 58th ante. 


GUth. Deed from Bouis, by administrator, to Lindell, dated No- 
vember, 1835, as follows, to wit: 


Deed from Bouis, Adm’r, to Lindell. 


State oF Missouri, |... 
: » om . ~ 8S; 
County of St. Louis, | 
Ata county court begun and held at the city of St. Louis, within 
and for the county of St. Louis, in the State of Missouri, on the first 
Monday, it being the fourth day, of August, in the.vear of our Lord 
eighteen hundred and thirty-four, were present Mary’ P. Ledue, 
Esquire, presiding justice; John K. Walker, sheriff; Henry Chouteau, 
clerk. There being no other justice present court was adjourned 
until to-morrow morning at ten o’clock. 
Tuesbay, 5th August, 1834. 
Court met pursuant to adjournment. 
Present: Mary P. Ledue, Esquire, presiding justice; Cales 
479 ~—s Bowles, Esquire. Court adjourned from day to day until Fri- 
day, Sth August, 1854. 
Fripay, August Sth, 1834. 
Court met persuant to adjournment. Present, same justices. 


Order of Publication. 
Lucien Dumaine, Adm’r of Andre V. Bouis, Dee’d. 


Upon the petition of Lucien Dumaine, administrator of the Estate 
of Andre V. Bouis, deceased, praying the court for an order and 
decree for the sale of so much of the real estate of said deceased as 
will pay and satisfy the remaining debts due by said estate and yet 
unpaid for want of sufficient assets, containing the accounts, lists, 
and inventories required by law in such case, which being examined 
and by the court fully understood, and mature deliberation being 
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thereupon had, it is ordered by the court that all persons interested 
in the estate of said deceased be notified that application as aforesaid 


has been made, and unless the contrary be shown on or before the 


first of the next term of this court, to be held on the first Monday 


of November next, a decree will be made for the sale of the whole 


or so much of the real estate of said deceased as shall be sufficient 
for the pavinent of said debts; and it is further ordered by 

480s the court that this order be published in some newspaper 
printed in this State for six weeks successively, the last in- 

sertion to be at least two weeks before the next term of this court. 

Which petition mentioned in the above order is in the words and 
figures as foliows: 

Lucien Dumaine, administrator of the estate of Andre V. Bouts, 
deceased, prays that the honorable county court of Saint Louis 
county will order him to sell the following-deseribed real estate be- 
longing to the deceased, to wit: A ‘tract of twenty arpen-s of land in 
the Grand Prairie, in the county of St. Louis, being one arpen- wide 
and twenty arpents indepth and being the eastern half of a forty- 
arpen- tract of land purchased by Jeans Beautfils of Marianne 
Laroche; bounded north by Louis Laroche, south by Andre V. Bouis, 
west by Jean Beaufils, and east by claimant unknown, being the same 
tract of purchased by Andre V. Bouis, in his lifetime, of Jean Beau- 
fils by deed dated the twenty-eighth day of December, eighteen 
hundred and thirty-two, and recorded in the recorder’s office in St. 
Louis county, in book 5, page 42. The whole amount of personal 
property belonging to the deceased, converted into eash, only 

amounts to $344.57. At the settlement of this administrator 
481 ~—-with the honorable court at their present term they adjudged 

that there was a balance in his hands in favor of the estate 
of $314.22. Out of this last-mentioned sum the court have ordered 
him to pay $63.47 to Lucien Dumaine and $15.92 to Peter Lindell, 
which leaves a net balance in his hands of $255.55}, which 1s too 
small a sum wherewith to pay $50.00, allowed by the court to An- 
thony R. Bouis, and $253 to Jean Beaufils, making a sum of $283.00 
allowed against the estate, and which if attempted to be liquidated 
with the sum now in hand, would leave a balance against the estate 
unpaid of $47.45. In this estimate — the administrator’s commission 
and the expense necessary for carrying on the administration. He 
therefore prays the court to grant his petition. 

St. Louis, May 23d 1834. 

LUCIEN DUMAINE. 


STATE OF Mrssourl, County of St. Louis : 
Lucien Dumaine, being duly sworn, on his oath says that the facts 
set forth in the foregoing petition are true. 
LU. DUMAINE. 
Sworn to and subscribed before me this 23rd day of May, A. D. 
1854. 
WILSON BRIMM, J. P. 


Filed 8th August, 1854. 
HENRY CHOUTEAU, C?&. 


- 


bid 
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STATE OF MiIssourt, | — 
County of St. Louis, {| ~ 
[S2 At a county court begun and held at the city of St. Louis, in 


the State of Missouri, on the first Monday of May, were present 
Mary 2. Ledue, Esquire, presiding justice, and Caleb Bowles, Es- 
quire, justice; James Brotherton, sheriff; Henry Chouteau, clerk. 
Court adjourned from day to day until Saturday, the 9th May, 
1S35. 
Court met pursuant to adjournment. 
resent: Same justices. 


Orde i’ of ‘Publication Pp iif wed. 
LucteN Dumaine, Adm’r of Andre V. Bouis, Dee’d. 


Qn motion of Lucien Dumaine, administrator of Andre V. Bouis, 
deceased, and it appearing to the court that the order of publication 
made at the August term of this court has not been complied with, 
it is considered by the court.that the same be renewed; wherefore it 
is ordered by the court that all persons interested in the estate of 
said deceased be notified that application has been made for the sale 
of real estate to pay the debts due by said estate and yet unpaid for 
want of sufficient assets, and that unless the contrary be shown on 
or before the first day of the next term of this court, to be held on 
the first Monday of August next, a decree will be made for the sale 
of the whole, or so much of the real estate of said deceased as shall 

be suflicient for the payment of said debts; and it ts further 
483 ordered by said court that this order be published in some 

newspaper printed in this State for six weeks successively, 
the last insertion to be at least two weeks before the next term of 
this court. 

Proof by publication is in words and figures following : 


Order of Publication Renewed. 


STATE OF MISSOURI, ) te 
County of St. Lowis, j 


In the County Court within and for the Co. of St. Louis. May Term, 
1835. 
LuctexN Dumatne, Adm’r of Andre V. Bouis, Dee’d. 
SaturDAY, May 9th, 1835. 
On motion of Lucien Dumaine, adm’r of Andre V. Bouis, deceased, 
and it appearing to the court that the order of publication made at 
the last August term of this court has not been complied with, it is 
considered by the court that the same be renewed; wherefore it is 
ordered by the court that all persons interested in the estate of said 
deceased be notified that application has been made for the sale of 
real estate to pay the debts due by said said estate and yet unpaid 
for want of sufficient assets, and that unless contrary be shown on 
or before the first day of the next [term] of the court, to be held on 
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the first Monday of August next, a decree will be made for the sale 
of the whole or so much of the real estate of said deceased as shall be 
sufficient for the payment of said debts; and it is further ordered by 
the court that this order be published in some newspaper 
484 printed in this State for six weeks successively, the last inser- 
tion to be at least two weeks before the next term of this court. 


STATE OF Missour], ) 
~) . ’ ° > $8 . 
Couniy of St. Louis, | 
I, Henry Chouteau, clerk of the county court within and for the 
county aforesaid, do hereby certify that the foregoing is a correct 
copy from the record of said court in my office. 
Given under my hand and the seal of said court at the city of St. 
Louis this ninth day of May, in the year of our Lord eighteen lun- 
dred and twenty-five. 
[SEAL. | HENRY CHOUTEAU, CPk. 
STaTE OF Missourt, County of St. Louis: 
May 6rn. 
Personally appeared before the undersigned, a justice of the peace 
within and for the county aforesaid, Edward Charless, who, being 
duly sworn, deposeth and saith that the annexed advertisement was 
published in the Missouri Republican, the newspaper of which he is 4 
printer, for six weeks successively, the first insertion being on the 
16th day of May, 1835, and the last insertion on the 20th day of 
June, 1835, as follows, to wit: 
In No. 3, May 16th. 
In No. 4, May 23rd. 
In No. 5, May 30th. 
In No. 6, June 6th. 
485 In No. 7th, June 138th. 
In No. 8, June 20th. 
EDWARD CHARLESS. 
Sworn to and subscribed before me this 16th day of July, 1835. 
D. HOUGH, J. P. 
Filed 14th August, 1835. 
HENRY CHOUTEAU, CPE. 
STATE OF Missouri, County of Saint Louis: ; 
At a county court begun and held at the city of St. Louis, within , 
and for the county of St. Louis, in the State of Missouri, on the first 
Monday in August, it being the third day of said month, in the year 
of our Lord eighteen hundred [and] thirty-five, were present Mary 
Philip Leduc, Esquire, presiding justice ; Caleb Bowies, Esquire, and 
Henry Walton, Esquire, justices; James Brotherton, sheriff; Henry 
Chouteau, clerk. 
Court adjourned from day to day until I’riday, 14th August, 1835. - 


PUR ne nc earaame ena 
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FripAy, 14th August, 1835. 
Court met pursuant to adjournment. 
Present: Same justices. 


Order of Sales. 
LucteEN DumaAINeE, Adm’r of Andre V. Bouis, Dee’d. 


And now, at this day, comes in court Lucien Dumaine, adminis- 
trator of the estate of Andre V. Bouis, deceased, and proves to the 
satisfaction of the judges thereof that the order of publication made 

upon his petition and renewed at the last May term of this 
186 court has been duly published according to law, and moves 

for an order of sale pursuant to said petition and notice; 
whereupon the court proceed- to hear testimony produced, and to 
examine the parties who appear touching the application of said 
administrator for the sale of real estate, as in said publication men- 
tioned, and it being satisfactorily proved to the court that there are 
no personal estate and effects of said deceased charged with the pay- 
ments of debts, nor sufficient assets in the hands of said adminis- 
trator to pay the debts due by said estate, and upon due considera- 
tion had of the premises, it is considered, ordered, and decreed that 
the said administrator do, on the second day of the sitting of the 
circuit court of St. Louis county, at the next November term thereof, 
at the court-house door of said county and during the sitting of said 
court, between the hours of nine o’clock in the forenoon and five 
o'clock in the afternoon of that day, expose to sale at public vendue 
or outcry the following real estate in the petition of said adiminis- 
trator mentioned, to wit: 

A tract of twenty arpen-sof land in the Grand Prairie, inthe county 
of St. Louis, being one arpen- wide by twent7 arpen-s in depth, and 

being the eastern half of a forty-arpen- tract of land pur- 
487 ~— chased by Jean Beaufils of Marianne Laroche, bounded north 
by Louis Laroche, south by Andre V. Bouis, west by Jean 
Jeaufils, and east by claimant unknown, being the same tract of 
land purchased by Andre V. Bouis in his lifetime of Jean Beaufils 
by deed dated the twenty-eighth day of December, eighteen hun- 
dred and thirty-two, and recorded in the recorder’s office, in St. 
Louis, in Book Ss, page 4? and sel] the same for the purposes in said 
petition mentioned, and on the following terms, to wit: One-half of 
the purchase-money cash, and the other equal half on a credit of 
one year from the date of sale, to be secured by a deed of trust on 
the premises, first having had the same appraised according to law 
and notice of the time, terms, and place of said sale published for at 
least four weeks successively prior to the day of sale in some news- 
paper printed in this State, and also by at least ten advertisements 
put up in the most public places in the said county for at least twenty 
davs before the day of sale, as directed by law, and that he make 
return of his proceedings according to law. 


STaTE OF Missourt, County of St. Louis: 


At a county court begun and held at the city of St. Louis, 
59 — 9654 
Oa JU 
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488 _—-within and for the county of St. Louis, in the State of Mis- 

souri, on the first Monday of November, it being the second 

day of said month, in the vear of our Lord eighteen hundred and 

thirty-five, were present Mary Philip Ledue, Esquire, presiding 

. . . ‘ +. ) . . . . . : 

justice; Henry Walton, Esquire, and Caleb Bowels, Esquire, justices ; 

James Brotherton, sheriff ; Henry Chouteau, clerk. Court adjourned 
from day to day until th F riday, 13 Nov., 1835. 


Ri port of Sale. 
Ir DAY, November 13th, 1835. 


Court met pursuant to adjournment. 
Present : Same justi lees. 


LuctiEN DumMaAINneE, Adm’r of Andre V. Bouis, Dee’d. 


In pursuance of an order of this court of the fourteenth day of 
August last past nap Pa sale of certain real estate therein mentioned, 
late the property , Andre V. Bou iS, deceased, Lucien Dumaine, 
weed r of the estat 1 of said deccased, appears in court and exhibits 

the justices thereof the report of his proceedings in making such 
sth which report by Ing read and heard, the court do here affirm 
and confirm, and it is considered and adjudged by the court that 
the sale as made by said administrator, as reported in said report, 
be and remain firm and stable forever; whereupon the court ordered 

said report to be filed, which report is in the words and 
489 figures following, to wit: 


STATE OF MISSOURI, aes 
County of St. Lowis. j — 
Personally appeared before the undersigned, a justice of the 
peace within and for the county aforesaid, E/manual de Hodiamont 
and Francois Ginnelle and Jean Beaufils, three respectable and dis- 
interested householders in the neighborhood of the estate of the late 
Andre V. Bouis, deceased, and made oath that they will justly and 
truly, according to the best of their skill and abilities, view, ap- 
praise, and value the estate to them shown of the said deceased. 


Kk. pe HODIAMONT. 


his 
FRANCOIS x GINNELLE. 
mark, 
his 
JEAN x BEAUFILS. 


1. 
Iara, 


Sworn to and subseribed before me the Sth as ay of Nov., 1835. 


WILSON PR IMM, a2 


We, the undersigned appraisers, appointed and sworn justly and 
truly according to the best of our skill and abilities to view, appraise, 
and value the estate to us shown of Andre VY. Bouis, deceased, do 
hereby certify that that administrator of said estate has shown us a 
tract of land one arpen- wide and twenty arpen-s deep, bounded north 
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by Louis Laroche, south by Andre V. Bouis, west by Jean Beaufils, 
and east by claimant unknown, the said tract lying. in the 
190 =6county of St. Louis, and we do appraise the said tract of land 
at the price aud sum of one hundred and fifty dollars. 
Given under our hands this Ist day of Nov., 1835. 
his 
hRANCOIS x GINNELLE. 
mark, 
kK. pe HODIAMENT. 
his 
JEAN x BEAUFILS. 


mark, 


To the worshipful the county court of St. Louis county: 
November ‘Term, ISSo. 
Lucien Dumaine, Adm’r of Andre V. Bouis, Dee’'d— 


Most respectfully reports to the court that, in pursuance ol the 
order and decree of the worshipful court made on the 14th day of 
August, 1835, requiring this administrator to sell at the time and In 
the manner in said decree specified a certain tract of land lying and 
being situate in the county of St. Louis, containing twenty arpen-s 
in supertices, being one arpen- wide by twenty arpen-s in depth, and 
being the eastern half —a forty-arpen-tract of land purchased by Jean 
Beaufils of Marianne Laroche, bounded north by Louis —, south by 
Andre V. Bouis, west [by] Jean Beaufils, and east by claimant un- 
known, being the same tract of land purchased by Andre Y. Bouis 
in his lifetime of Jean Beaufils by deed dated the twenty- 
i!) | eighth day of December, 1832, and recorded in the reeorder’s 
office in Saint Louis city, in book S, page forty-two, and in 
order to falfil the intention of said order, he caused the said tract of 
land to be appraised according to law by Jean Beaufils, Francis 
Ginnelle, & Emanuel de Hodiamont, three respectable and disinter- 
ested householders, who, being first duly sworn before Wilson Primm, 
Ksq., a justice of the peace within and for the said county, did view, 
appraise, and value the said tract of land at the sum of one hundred 
and fifty dollars, the certificate of which appraisement is herewith 
exhibited; that, in strict pursuance of the terms of the’ said order 
and deeree of sale, this administrator did cause a notice of the sale 
of said tract of land to be printed and published Ina hewspaper pub- 
lished in St. Louis, callfed] the St. Louis Commercial Bul-etin and 
Missouri Literary Register, for at Jeast four weeks successively next 
before the day of sale of said tract of land, a COPY of which notice as 
printed is herewith exhibited for the inspection of the court, and did, 
moreover, cause at least ten copies of said notice to be set up at ten 
of the most public places in the said county of St. Louis at least 
twenty days before the day of sale, as appears by the return and afh- 
davit of William Mall, which return and affidavit are herewith 
shown to the court. 
And the said administrator having caused the said tract of 
492 land to be appraised as aforesaid and given notice of the sale 
thereof as aforesaid did, in pursuance of the said order and 
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decree of sale, and in compli: ince with the terms of said notice, at 
the court-house door, the city and county of St. Louis, on the second 
day of the sitting of the circuit court of St. Louis county. at the No- 
vember term thereof, being Tuesday,the 10th day of November, 
1835, between the hoursof nine o’clock in the forenoon and five o’clock 
in the afternoon of that day, during the sitting of the said circuit 
court, expose to sale openly and by public auction the said tract of 
land as described in the said order and decree of sale and the notice, 
and having then offered the same for sale by public outery for a long 
time, and as long as any person would bid for the same, Peter Lin- 
dell became and was the last and highest bidder for the same, at the 
price of one hundred and eighty dollars, and the said tract of land 
was struck off and adjudged to him accordingly. 

And this administrator is now ready to convey the said tract of 
land accordingly, if the court approve of his proceedings in this be- 


half, all of which is respectfully submitted. 
LU, DUMAINE, Adm’r. 


St. Louis County, 7o wit: 
Lucien Dumaine, administrator of Andre V. Bouis, deceased, be- 
ing duly sworn, says that the foregoing is a just and true report of 
his proceedings by virtue of the decree of the court; that he 
493 did not directly become the purchaser of the lands and tene- 
ments, or any part thereof, or any interest therein, and that 
he is not in any wise interested in any of the property sold by him 
in virtue of said decree. 
LU. DUMAINE. 


Sworn to and subscribed before ne this 13th day of November, A. 
D. 1835. 
WILSON PRIMM, J. P. 


Public Sale of Real Estate. 


The undersigned, administrator of the estate of Andre V. Bouis, 
deceased, will on the second day of the sitting of the circuit court of 
St. Louis county, at the next November term thereof, being Tuesday, 
the 10th day of November, 1835, at the court- house door of said 
county and during the sitting of said court, between the hours of 
nine o’clock in the forenoon and five o’clock in the afternoon of that 
day, expose to sale at public vendue or outery the following real es- 
tate belonging to said deceased, to wit: A tract of land containing 
twenty arpen-s in the Grande Prairie, in the county of St. Louis, be- 
ing one arpen- wide by twenty arpen-s in depth, and being the east- 
ern half of a forty-arpen- tract of land purchased by Jean Beaufils 
of Mariaanne Laroche; bounded north by Louis Laroche, south by 
Andre V. Bouis, west by Jean Beaufils, and east by claim: int unknown, 
being the same tract of land purchased by Andre V. Bouis in his 
lifetime of Jean Beaufils by deed dated the 28th of December , eigh- 

teen hundred and thirty -two, and recorded in the recorder’ S 
494 office in St. Louis city, in book §, page forty-two. This sale is 
made by virtue of an order of sale made by the county court 


JOHN BAKER ET AL. 253 


of St. Louis county, at the August term of said court, on the 14th day 
of August, 1835. Terms: One-half of the pirchase-money cash, and 
the other equal half on a credit of one year from the day of sale, to 
be secured by a deed of trust on the premises. 

LUCIEN DUMAINE, 


Administrator of Andre V. Bouis, Dee'd. 


St. Louis, Aug. 23rd, 1835. (4 W.S.) 


Srare oF Missourt, a 
County of St. Louis, j ears 


On this twelfth day of November, in the year of our Lord one 
thousand eight hundred and thirty-five, before me, Wilson Primm, 
a justice of the peace within and for the county aforesaid, person- 
ally came Charles Keemle and made oath that he is a printer of a 
public newspaper printed and published in the city of St. Louis, 
and called the “St. Louis and Commercial Bulletin and Missouri 
Literary Register,” and that the advertisement of which the annexed 
is a copy was printed and published in said newspaper for four 
weeks successively, the first publication thereof being in No. 42, 
August 24th, 1835; the second being in No. 45, August 31st, 1835 ; 
the third being in No. 48, September 7th, 1835, and the fourth being 
in No, 52, September 14th, 1855. 

C. KEEMLE. 


Sworn to and subscribed before me this 12th dav of November, 
A. D. 1835. 
WILSON PRIMM, J. P. 


i>  Srare or Missouri, |... 
County of St. Louis, J ~~ 


William Mull, being sworn, on his oath says that he did set up 
eleven copies of the notice of sale of the real estate of A-dre V. 
Bouis, dee’d, hereto annexed, at eleven of the most public places in 
the county of St. Louis, on the second day of October, A. D. 1835. 


WILLIAM MULL. 


Sworn to and subseribed before me this 13th day of November, A’ 
D. 1835. 
WILSON PRIMM, 
Justice of the Peace. 
Filed 13th November, 1835. 


HENRY CHOUTEAU, Clerk. 


SrTatre OF Missourr, — | sie : 
County of St. Louis, | ~ 


I, William F. Ferguson, clerk of the probate court of the county 
of St. Louis, certify that the foregoing is a true copy of the petition 
of Lucien Dumaine. administrator of Andre VY. Bouis, for the sale 
of land and the proof of publication and of the report of sale in said 
estate as the same now remains on file in this office of the judge of 
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probate of the county of St. Louis. and a true copy of the order of 
publication and of the order of publication renewed, of the order of 


sale, and of the approval of said sale in the estate of said Andre Y. 
Bouis, as the same now retaains of record in the office of the judge 
of probate aforesaid. 
In testimony whereof I hereunto set my hand and affix the seal 
of the probate court of the county of St. Louis, at office in said 
496 county, this twenty-first day of March, in the year of our 
Lord one thousand eight hundred and fifty-seven. 


[SEAL. ] WILLIAM F. FERGUSON, Clerk. 
Same objection and ruling. 


Gist. Proceeding before Recorder Hunt in the Vincent Bouts claim 
and certificate of confirmation, dated 1st June, 1825, as follows, 
to wit: | 

Certificate of Recorder Hunt. 


Testimony relating to town and village lots and lots and common 


field lots adjoining or belonging to the several towns or villages of 


Portage des Sioux, St. Charles, St. Louis, Villa a Robert, Carondelet, 
St. Genevieve, New Madrid, New Bourbon, Little Prairie, and Mine 
a Burton, in Missouri, and the villages of Arkansas, in the Territory 
of Arkansas, as directed by an act of Congress passed May 26th, 1824. 
(Signed) THEODORE HUNT, 
Recorder of Land Titles. 


Vincent Bouis’ legal representatives as deriving title from Pierre 
Chouteau, sen’r, claims a common field lot in the Big Prairie, ad- 
joining St. Louis, containing two arpents in front by forty in depth, 
bounded north by the field lot formerly owned by Le Berge, south 
by field lot formerly owned by John B. Provenchere, east and west 

by public land. 
497 Auguste Chouteau, being duly sworn, says he knows the 
field lot claimed, and that upwards of forty years ago this 
field lot was owned and cultivated by Alexis Marie, who cultivated 
the same until the fence was taken down, about twenty-eight years 
ago ,; that Alexis Marie sold this field lot, to this deponent’s knowl- 
edge, to Pierre Chouteau, who owned the same until he sold to the 
heirs of Vincent Bouis. 
(Signed) AUGE CHOUTEAU. 


Sworn to before me June Ist, 1825. 
(Signed) THEODORE HUNT, 
Recorder of Land Titles. 


Orrick oF U.S. Recorper or LAND TITLes, 
Sr. Lours, April 25th, 1870. 
The foregoing is correctly copied from page No. 2 of a book en- 
tiled “‘ Recorder Hunt’s Minutes, No. 2.” which book is on file in 
this oftice. 


[ STAMP. | ALBERT SIGEL, 
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U.S. Recorder of Land Titles in the State of Missouri. 


Registry of ( ertificate of Confirmation on Town Lots, Outlots, and Com- 
mon Field Lots Issued by the Recorder of Land Titles. 


(Juantity. 


In whose name No. of 
: issued. certificate. Date Remarks. ers : 
Ft. fr't. | Arpents. 
Vincent souls’ ) No 139.) 1825. | 
leg. rep’s under > N ; 147 . June Ist. Big Prairiecommon .. ...| Twofront, 
Pierre Chouteau } awe Saeed field lot. Bounded forty 
north by field lot |’ deep. 
formerly owned 
by Le Berge; south 
by the lot formerly 
owned by John B. 
Provenchere: east 
& west by publie 
lands 
498 Orrice or U.S. Recorper or LAanp TIt.Les, 


Sr. Louts, 25th April, 1870. 
The foregoing Is correctly copied from a list of patent certificates, 
entitled and known as “ Recorder Hunt’s List of Proofs, under the 
act of 26th May, 1824,” which list is on file in this office. 
ALBERT SIGEL, 
[} N. Pecorde 7 of Land Tithe 8 mn the Slate of Missouri. 


To the introduction of which in evidence the plaintiff objected 
as incompetent and irrelevant, the said paper not giving any known 
Foundaries, aud were read in evidence subject to said objection. 


62nd. A certified copy of U.S. survey No. 1815, in the name of 
Vincent Bouis or his legal representatives, as follows, to wit: 


U.S. Survey No. 1813 of Vincent Bouis’ Confirmation. 
Survey No. 18153. 


Plat and description of the survey of a tract of sixty-eight acres 
and eighty-seven hundredths of an acre of land, situated in the 
Grande Prairie common fields of St. Louis, in township 45 north of 
the base line, range seven east of the fifth principal meridian, in 
State of Missouri, executed by William H. Cozens, deputy surveyor, 
in the year- 1850 and 1855; under instructions from the surveyor 

general of Illinois and Missouri, dated tine 9th May, 1846, and 
499 22nd February, 1855, this being the lots of two arpen-s 

front by forty arpen-s deep, confirmed to Vincent Bouis’ legal 
representatives under Pierre Chouteau by the act of Congress of 
the 13th June, 1812, the extent and boundaries whereof .were proven 
before Theodore Hunt, United States recorder of land titles for Mis- 
souri, on the Ist June, 1825, under the provisions of the Ist section 
of the act of Congress approved on the 26 of May, 1824, entitled An 
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act supplementary to an act passed on the 15th day of June, one 
thousand eight hundred and twelve, entitled “An act making fur- 
ther provision for settling the claims to land in the ‘ Territory of 
Missouri.” See Hunt’s Minutes, p. No. 2,and Hunt's List Items, 
No. 441. 


(Here follows diagram marked p. 500.) 


500 De scription. 


Beginning at a stone twelve inches long, twelve inches wide, and 
four inches thick, set in the eastern boundary of the Grande Prairie 
common field, for the northeast corner of this survey, and the south- 
east corner of the lot of Louis Laroche, survey number one thou- 
sand six hundred and sixty-five, from which a sassafras eight inches 
in diameter bears north eighty-one degrees an- twenty minutes west, 
distant fifty-one links, and a black oak eleven inches in diameter 
bears north eleven degrees and fifteen minutes west, distant sixty-six 
and a half links; thence north sixty-one degrees west, with the line 
between this and the Laroche survey; at four chains and fifty-one 
links, the eastern edge of Grand avenue; at seven chains and eight 
links, intersecting the northern line of the tract of Widow Camp’s 
legal representatives, survey number nine hundred and three; ata 
stone fifteen inches long, eight and a half inches wide, and three 
inches thick, from which a red oak five inches in diameter bears 
south thirty degrees and twenty-five minutes west, distant seven 

links, and a red oak five inches in diameter bears north sev- 
501 enty-four degrees and thirty minutes west, distant twenty-five 

links; at thirty-two chains and sixty-one links a board fence ; 
at forty-five chains and fifty-one links a branch of five links wide 
runs southward; at fifty-five chains and eighty-six links, at point 
fifteen links northward of the remains of an old chimney of Alexis 
Marie’s house; at sixty-two chains and forty-one links, intersecting 
the west boundary of section sixteen, township forty-five north, 
range seven east, of the 5th principal meridian, and a line of the 
tract of James Conway, survey number two thousand seven hun- 
dred and twelve; at a stone seventy-three chains and ninety-seven 
links a point in the middle of the bed of a branch twenty links 
wide runs southward; at seventy-four chains and forty-seven links 
north of the line; at seventy-five chains and seventy-seven links a 
point about sixty links southward of the foundation or remains of 
an old chimney said to be of Laroche’s or Andre V. Bouis’ house; 
at seventy-nine chains and twenty-six link- a rail fence; at eighty- 
five chains forty-one links a board fence, bearing north thirty de- 
grees east and south thirty degrees west; at ninety-five chains 
and seventy links a point in the west side of a frame house 

owned by David Desile, to seven links northward from 
502 the southwest corner thereof; at one hundred and nine chains 

and seventy links, intersecting the north and south line be- 
tween the tract of James Conway and that of Joseph Hunot, survey 
number two thousand five hundred; at a stone fourteen an- a half 
inches long, six and [a] half inches wide, and six inches thick ; one 
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hundred and seventeen chains and ninety-seven links to a stone four- 
teen and a half inches long, nine and a half inches wide, and five 
inches thick, the northwest corner of this survey and southwest 
corner of the Laroche survey; thence south twenty-nine degrees and 
five minutes west with the western boundary of this survey and of 
the Grand Prairie field; at two chains ninety-one and two-thirds 
link-, a stone thirteen and a half —, nine inches wide, and five inches 
= the northwest corner of the lot of Baptiste Riviere dit Bee- 
‘anne’s legal representatives, survey number one thousand eight 
nein d and fourteen ; five chains & ighty-three and one-third links 
to a stone thirty-two inches long, fifteen and a half inches wide, and 
six and three-quarter inches thick, the southwest corner of the sur- 
vey and the northwest corner of the lot of Guilliume Bizet or his 
legal representatives, survey number three thousand three hundred 
and forty; thence south sixty-one degrees east with the line between 
this survey and that of Bizet on his legal representatives; at eleven 
chains and sixty-five links, intersecting the north and south line be- 
tween the Hunot and Conway tracts at a stone six chains and sixty- 
nine links southward from the stone at the intersection of said line 
with the north boundary survey; at nineteen chains and seven links, 
a fence; at twenty-two chains and thirty-three links, a large stone 
on the summitofa ridge; at thirty-two chains an- forty-eight 
503 links, a stone forty -two links south thirty degrees west from 
the southeast corner of an enclosure, and thirty -three chains 
& thirty-four links, a point in a line with the west end of Fenn’s 
cow stable, twenty-four links northward from its northwest corner ; 
at thirty-three chains and ninety-six links, intersecting the north 
side of the stable; at thirty-six chains and seventy-five links, inter- 
secting the south side of the stable seventy-two links westward from 
its south-southeast corner; at thirty-seven chains and sixty-five 
links, a board fence at a point thirty-three links southward from the 
southeast corner of said stable, and forty-five links, a branch runs 
southward; at fifty-eight chains and seventy-five links, intersecting 
the west boundary line of section sixteen at a stone six chains and 
sixty-six links southward from the stone at the intersection of said 
section line with the north boundary of this survey, and two chains 
and ninety-three links northward from the northeast corner of the 
Conway tract; at sixty-eight chains and seventy links, a branch five 
links wide runs southward; at seventy-seven chains and ninety- 
three links, a spring branch runs southwestward; at seventy-nine 
chains and six links,a board fence; at eighty-eight chains and 
il five links, intersecting the northern boundary of the Widow 
Camp tract ata stone set on the south side of a dead oak twenty-eight 
inches long, six inches wide, and three inches thick, from which a 
black oak four inches in diameter bears south six degrees and thirty 
minutes west, distant twelve links, and the stone at the intersection 
of said northern boundary of the Camp tract with the north- 
ern boundary of this survey bears south twenty-five degrees «& 
twenty-five minutes easi, distant twenty-three chains & forty-eight 
links: at one hundred & fourteen chains, the fence on the west 
side of Grand avenue; at one hundred [and | fifteen chains & twenty 
3—VO4 
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links, the fence on the east side of Grand avenue: one hundred 
[and] eighteen chains eighteen links to a stone seventeen 
904 inches long, ten and a half inches wide, and five inches thick, 


the southeast corner of this survey, and northeast corner of 


the Bizet survey, from which a double honey-locust sixteen inches 
in diameicr bears south thirty degrees and ten minutes west, dis- 
tant ninety-seven links, and a black oak fifteen inches in diameter 
bears south sixty degrees and thirty-five minutes east, distant thirty- 
two anda half links; thence north twenty-eight degrees and forty-five 
minutes east, with the eastern boundary of this survey & of the Grand 
Prairie fields at two chains ninety-one and two-thirds links, a stone 
twelve inches long, twelve inches wide, & three inches thick, the 
northeast corner of the lot of Baptiste Riviere dit Bacanné’s repre- 
sentatives, from which a black oak twelve inches in diameter bears 
south forty-three degrees and forty-five minutes west, distant thirty- 
nine and a fourth links, and a black oak sixteen inches. in diameter 
bears north twenty-four degrees and — minutes east, distant eighty- 
six links five chains, eighty-three and one-third links to the begin- 
ning corner. 


Statements of the Interference of Survey 1818, With Order [of] Survey. 


Ist. Survey No. 1814, Baptiste Reviere dit Becanné’s legal repre- 
sentatives—a lot of one arpen- in front by 40 in depth, claimed be- 
fore Theodore Hunt, U.S. recorder of land titles, on the 28th July, 
1825, as as being bounded on the east by vacant land in a line with 
the eastern boundary line of the Grand Prairie, north by the field lot 
formerly owned by Ronds, west by vacant land in a line with the 
western boundary of the Big Prairie field, & south by the field lot 
formerly owned by Baptiste Comer (see Hunt’s Minute Book, No. 21, 
p. 97.) This, it appears, is the same lot which on 11th January, 
1770, was conceded to Antoine Becannet by St. Ange and Labuxiere, 
viz: 1 by 40 arpen-s bounded on one side by Rondeau and on the 

other Martigony (alias Corneau) and which, in conformity with 
505 said concession, was confirmed to Baccanete’s representatives 

by the act of the 29th April, 1816, it being in Recorder Bates’ 
report of the 2nd February, 1816. (See American State paper, vol 3, 
p. 280.) This survey is merged in survey No. 1813, & covers the 
south half thereof. Its area is thirty-four acres and forty-four hun- 
dreds of an acre (33.44 acres). 

2nd. Section 16, township 45 north, range 7 east, of the 5th prin- 
cipal meridian, which is claimed by the township schools, surveyed 


in the year 1815, interferes with survey No. 1818 to the amount of 


twenty-four acres ‘and seventy-seven hundredths of an acre (24.77 
acres). 

3rd. Survey No. 903,a confirmation to Widow Camp’- legal repre- 
sentatives of 200 arpen-s of land made by the old board of commis- 
sioners under the 2nd section of the act Congress of the 3rd March, 
1807, surveyed by Joseph C. Brown, deputy surveyor, under his con- 
tract of the Slst March, 1817. It is recorded in book B, p. 244, a 
transcript whereof, it appears, was returned to the recorder of land 
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titles on the 4th Nov., 1824, and by the said recorder. Patent cer- 
tificate No. 298 was issued thereon on the 8th November, 1822. 
This survey interferes with survey No. 1815 to the amount of ten 
acres and seventy-six hundredths of an acre (10.76 acres). 
The following surveys are founded upon certificates of re- 
506 location issued by Frederick Bates, United States recorder of 
land titles for Missouri, under the provisions of the act of 
Congress of the 17th February, 1815, entitled “ An aet for the relief 
of the inhabitants of the late county of New Madrid, in the Missouri 
Territory, who suffered by earthquakes,” and upon the location re- 
spectively made by the holders thereof, viz: 

Ith. Survey No. 2712, certificate No. 3 LS, issued to James Conway 
or his legal representatives for 200 arpen-s on the 20th November, 
IS17; located by Taylor Berry and Mathias MeGirk on the 16th 
June, 1818; surveyed by Joseph C. Brown on the 25rd June, 1819; 
recordal on page- 110 and 111, book A; transeript returned to the 
recorder the 9th May, 1825; patent certificate No. 322 issued on the 
20th May, 1823; interferring area, twenty-seven acres and fifty-three 
hundredths of an aere (27.53 acres). 

5th. Survey No. 2500, certificate No. 161, issued to Joseph Hunot 
or his legal representatives for 480 acres on the 12th August, 1816; 
located by Rufus Easton on the 16th June, 1818; surveyed by Joseph 
C. Brown on the 23rd June, 1819; recorded on pages 85 & 384, book 
A; patent certificate No. 404 issued on the 2nd February, 1835; in- 
terferring area, 5 acres and eighty-one hundredths of an acre (5.81). 


OUT OFrFICE OF THE SURVEYOR GENERAL FOR ILLs. & Mo., 
Sr. Louts, May 31st, 1855. 
Survey number one thousand eight hundred and thirteen, as 
platted and deseribed in the foregoing record, is hereby approved. 
(Signed) JNO. LOVHBOROUGH, 
Surveyor General. 


Orrice or U.S. Recorper or LAND TITLEs, 
Sr. Louts, April, 1870. 
This is to certify that the foregoing plat and description of survey 
No. 1813 and certificate of approval thereof are correctly copied from 
mages 1938, 194. and 195 of Record Book of Surveys F, which book is 
pages 193, 1! ys F, 
on tile in this office. 
ALBERT SIGEL, 
U.S. Recorder of Land Titles in the State of Missourr. 
To the introduction of which in evidence plaintiff objected as in- 
competent, irrelevant, and immaterial, and the same was read in 
evidence subject to said objection. 
63rd. Deed from Alexis Marie to Pierre Chouteau, dated 27th Feb- 
ruary, 1806, as follows, to wit: 
Deed from Alexis Marie to Pierre Chouteau. 


Know all men to whom these presents shall come that I, Alexis 
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Marie, residing at Carondelet, and now in this town, acknowledge, 
declare, and confess to have this day sold, ceded, and trans- 
508 ferred, as by these presents I shall cede and transfer, from 
this time and forever, and guarranty against all donations, 
mortgages, ejections, and all claims generally whatsoever to Mr. 
Pierre Chouteau, for himself, his heirs and assigns, to sell, cede, 
transfer, and alienate ut their will and pleasure, viz., two pieces of 
land situated in the district of St. Louis, one containing one arpen- 
in front by forty arpen-s In depth, situated on the hill back of the 
town, bounded to the north by the land of Mr. Jacques Clamorgan, 
and to the south by that of Madam Bijou, the other piece of land 
situated in the Grand Prairie on the north side adjoining to that of 
the late Francis Leberge, and on the south to that of Mr. Proven- 
chere; two pieces of land I sold verbally to Pierre Chouteau about 
four years since, which verbal sale I ratify by these same presents 
for and in consideration of the sum of fifty dollars, which I acknowl- 
edge to have received from the said Sieur. Pierre Chouteau, and of 
which by these presents I give him and entire disehar-e and re- 
ceipt, wishing that he may enjoy him, his heirs and assigns belong- 
ing to him. and without my heirs and administrators having the 
power to recall or come against the holder of these presents by me, 
promising and obliging them to renounce the said two pieces 
909 of land by me sold and belonging to me as heir of the de- 
ceased Pierre Marie, my father, in faith of which I have signed, 
sealed, and delivered these presents in the town and district of St. 
Louis, ‘Territory of Louisiana, this 27th of February, in the year of 
our Lord 1806, which said piece of land, on the Grand Prairie, con- 
tains two arpen-s in front by forty in depth, and bounded as afore- 
sald. 


ALEXIS MARIE. [sgat.] 


Signed, sealed, and delivered in the presence of— 
L. B. LAJORE. 
M. P. LEDUC. 


LouIsIANA Territory, District of St. Louis : 


> 
Personally appeared before me one of the justices of the court of 
common pleas of the district aforesaid, the within-named Alexis 
Marie, and acknowledged the within instrument of writing to be 
his act and deed, and as such desired the same might be recorded. 
In witness whereof I have hereunto set my hand and seal the 
day of the date of said instrument. 
AUGLE CHOUTEAU. [seat]! 


Recorded this 28th day of March, in the year of our Lord eighteen 
hundred and six. 


M. P. LEDUC, [stat] 


Recorder. 
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510 Srare or Missouri, | on 
County of SE. Louis, § — 


[, John Roland, clerk of the cireuit court and ex-officio recorder 
within and for the county aforesaid, certify the foregoing to be a true 
and correct copy of a deed from Alexis Marie to Pierre Chouteau 
as the same now remains of record in my office. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at office in the city of St. Louis, this second day 
of December, eighteen hundred and thirty-six. 


[SEAL. | JNO. RULAND, Recorder. 


64th deed from Chouteau to the heirs of Bou-s, dated 2nd March, 
18158, as follows, to wit: 


Deed from Pic rre Chouteau lo Madam Bouis and Others. 


Be it known to all to whom these presents shall come that we, the 
undersigned and sealed, Pierre Chouteau,Seur,and Bridgette Lancier, 
his wife, residing in the city of and county of St. Lonis, Territory of Mis- 
souri, for the price and consideration of a certain piece of land situated 
in the large prairie of St. Louis, which has been well and truly sold 

and transferred by the heirsand representat, ves of the deceased, 
511 . Vineent Bouis, according to the bill of sale dated this day; 

also, for the price and consideration of the sum of one dollar, 
legal money of the United States, which has been well and truly 
paid by the said heirs — representatives of the said defunct Vincent 
Bouis, which we acknowledge by these presents and by which we 
hold acquitted and discharged forever the said heirs and representa- 
tives of the defunct Vincent Bouis, we have sold, ceded, transferred, 
and abandoned, in deed, and by these present- we sell, cede, trans- 
fer, and abandon, to Madam Marie, the widow of the defunct Bouts ; 
Madam, the widow of Pascal Bouis; Francis Andre Bouis, Vincent 
Bouis, the son of Baptiste Bouis, Expendien Bouis, Charles St. Vrain 
& Kulalie Bouis, his wife, and and to all other heirs and representa- 
tives of the said defunet Vincent Bouis, and according to their re- 
spective rights, a certain piece of land situated in the large prairie, 
having two arpen-s in front by forty in depth, bounded north by the 
land belonging formerly to the deceased Francis Leberge, and on 
the south side of that belonging formerly to the deceased J. Bte. 
Provenchere, the said piece of land, as above described and sold, 
being the same which we acquired of the Gen’r Alexis Marie accord- 

ing to deed of sale dated the 27th of February, 1806, and 
512 recorded, Book A, page 263, for the said gentlemen and ladies 

above named, as well as all other heirs and representatives, 
legal, of the said defunct Vincent Bouis, to enjoy in full ownership, 
and as to them belonging and legitimately acquired, the said piece 
of land above described and sold, warranting it free of all gifts, 
debts, dowerys, and mortgages, in faith of which we have signed 
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and sealed this present deed of sale at St. Louis this 2nd day of 
March, in the year of our Lord 18158. 

(Signed) PR CHOUTEAU, SEAL. 

LAUCIER CHOUTEAU,  [seat.] 
Signed, sealed, and delivered in presence of — 
Kr. M. GUYAL. 

TERRITORY OF MIssouRt, : ; rent cus 


, " ; < — Pees 
County and Township of St. Louis, | 


Be it remembered that on the second day of the year one thou- 
sand eight hundred and eighteen, before me, the subseriber, I’. M. 
Guyal, one of the justices of the peace within and for the county 
and township aforesaid, personally appeared the above written and 
signed P. Chouteau and Laucier Chouteau, his wife, who acknowl- 
edge the instrument of writing to be their act, and each of their act, 
deed, hand, & seal for the purposes therein contained, and the said 
Laucier, wife of the said Pierre Chouteau, being first apart and sepa- ‘. 

rate from her said husband by me examined, acknowledged 
513 that she signed the same freely, voluntarily, without fear, re- 
straint, compulsion, or undue influence of her said husband. 

In testimony whereof I have hereunto set my hand and affixed 
my seal, at St. Louis, the day and year in this behalf above written. 


FY. M. GUYAL, J. P. [SEAL.] — 
Missourt Terrirory, | ae 
County of St. Louis, {~* 
I do hereby — that the above convevance is duly reeorded in my 


office in book C, pages 102 and 105, this twenty-second day of March, 
1818. 
M. P. LEDUC, Clerk, 
By A. 8S. McGIRK, D. CVE. | > 


65th. Deed from Bouis’ heirs in partition to Andre V. Bouis, dated 
26th July, 1830, as follows, to wit: 


Deed from Bouis’ Heirs in Partition to A. V. Bouis. 


This indenture, made this twenty-sixth day of July, in the vear 
of our Lord one thousand eight hundred and thirty, between Mary 
Philip Leduc, Charles Warhandorff, Antoine Chenie, Antoine Du- 
brail, and Hubert Grou, commissioners appointed by the cireuit 
court of the county of St. Louis, in the State of Missouri, at- the 
March term of the said court, in the year aforesaid, to make par- 

tition of certain real estate in the county aforesaid belonging 
514 ~—‘to the estate of Antoine Vincent Bouis, late of the county of 

St. Louis aforesaid, deceased, of the first part, and Andre Vin- 
cent Bouis, of the city of St. Louis, in the county aforesaid: Whereas 
Antoine Vincent Bous, late of the county aforesaid, in his lifetime 
and at the time of his death was seized as ol fee, amongst other prop- fe 
erty, of, in, and to a certain tract of land in the Grand Prairie, near 
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St. Louis, and containing two arpen-s by forty arpen-s; and whereas 
rancis Hyacinthe Bouis, Jean Baptiste Bouis, and others, as heirs 
of the said Antoine Vincent Bouis, deceased, by their petition in the 
said circuit court, at the March term aforesaid, sitting for premises, 
and praying that a. partition of the lots of Grand — & tracts of land 
In said petition mentioned —, and thereupon it was considered by 
the said court that commissioners — (appointed) to proceed to the 
division and partition of said premises, and having proceeded ac- 
cordingly we, the said commissioners, reported to the said court, at 
the said March terin, that the premises in said petition mentioned 
were so situated that a division thereof could not be made without 
great prejudice to the owners of the same, and thereupon it was con- 
sidered & ordered by the court that the said lots and lands be 
515 sold at public ve ndue, first giving at least thirty days’ public 
notice of the time, terms, and place of the sale by publication 
in some newspaper published in the city of St. Louis, and — pursu- 
ance thereof we, the said commissioners, having given publie notice 
agreeably to-said order of the said court, as by the record and pro- 
ceedings of the said court, at the said March term, reference thereto 
being had, more fully and at large appear; and whereas, in pursu- 
ance of said order and by foree and virtue of the law of this State in 
such case made and provided, afterwards, to wit, on Wednesday, the 
second day of June, in the year aforesaid, at the dwelling-house of 
Madame Vincent Bouis, corner of Pine and First street-, in the — 
aforesaid, we, the commissioners aforesaid, did expose to sale at pub- 
lic vendue or auction the hereafter-described tract or piece of ground 
and premises, being part of the lots & lands & premises in said order 
and petition mentioned, after duly advertising the same agreeably to 
law and according to said order, and then and there did sell the same 
to said Andre Vincent Bouis for the sum of one hundred and twenty- 
eight dollars, he being the biggest and best bidder and that the 
highest and best price for the same, which sale or report 
516 thereof made to the said court, at the July term of the said 
court, in the year aforesaid, was confirmed by the said court, 
and it was ordered by the said court that the same be and remain 
firm and stable forever, as by the records and proceedings — the 
same court, reference being thereto had, more fully and at large 
appear: } 

Now this indenture witnesseth: The we, the commissioners afore- 
said, by virtue of the power and authority vested in us as aforesaid, 
and for and — consideration of the said sum of one hundred and 
twenty dollars to us in hand — by the said Andre Vincent Bouis, 
at and before the ensealing and delivery hereof, the receipt whereof 
we do hereby acknowledge, and thereof acquit and forever discharge 
the said Andre Vineent Bouis, his heirs, executors, and administra- 
tors, by these presents have granted, bargained, and conveyed unto 
the said Andre V. Bouis, his heirs and assigns, all that certain tract, 
piece, or parcel of land lying and being situate in the Grande Prairie 
near St. Louis,and containing eighty arpen-s, or two by forty arpen-s, 
of land, bounded on the north by lands formerly Francois Leberge, 
and south by land formerly Jean Bte. Provenchere, and east and 
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west by vacant lands; it being the same tract of land which Pierre 
Choutean conveyed to the heirs of said Vineent Bouis, and 
917 ~=—- jointly with Bridgette Laucier Chouteau, his wife, by deed 
bearing date the second day of March, one thousand eight 
hundred and eighteen, and to be found of record in the recorder’s 
office of the county of St. Louis aforesaid, book Gr, }?. LO2, one hun- 
dred and two, together with all and singular the privileges, heredita- 
ments,and appertenances whatsoever thereunto belonging or [in] any 
wise appertaining, and also the estate, right, title, interest, property, 
claim, and demand whatsoever of the said Antoine Vincent Bouis, 
in his lifetime, at and immediately before the time of his decease, 
of us, the said commissioners, in law or equity, or otherwise what- 
soever, of, into, or out of the same; to have and to hold the said 
granted and diseribed tract, piece, or parcel of ground, hereditaments, 
and appurtenances hereby granted, as mentioned or intended so to 
be, unto the said Andre V. Bouis, his heirs and assigns, and to his 
and their proper and only use, benefit, & behoof forever. In wit- 
ness whereof we, the said commissioners, have hereunto set our 
hands and seals on the day, month, and year first above written. 


M. P. LEDUC. SEAL. | 
ANT. DUBRATIL. SEAL. 
HUBERT GUION., SEAL. | 
CHAS. WAHERENDOREFF. [seat] 
ANTOINE CHENTE. SEAL. 


STATE OF MIssouRI, [( 
County of St. Louis, | aa 
518 Be it remembered that on this twenty-sixth day of June, 
in the year of our Lord one thousand eight hundred & thirty, 
before me, Archibald Gamble, clerk of the cireuit court for the county 
of St. Louis, appeared Mary Philip Leduc, Antoine Dubrail, Hubert 
Guion, Chas. Wahrendorff, and Antoine Chenie, commissioners ap- 
pointed by the cireuit court for St. Louis county to make partition 
of certain real estate belonging to the estate of Antoine Vincent 
Bouis, deceased, and who are personally known to be the persons 
whose names are subscribed to the foregoing instrument as having 
executed the same, and severally acknowledged the same to be their 
act and deed as commissioners as aforesaid, for the purposes therein 
mentioned. _ 
Given under my hand and the seal of the St. Louis cireuit court, 
at St. Louis, the day and year aforesaid. 


[SEAL. | ARCHIBALD GAMBLE, Clerk. 
I certify that the within and foregoing instrument of writing is 


truly recorded in my office, in book 2, pages 100, 101, & 102. 


Given under my hand and seal of office, at office, the 27th day of 


July, in the year 1830. 
[SEAL. | ARCHIBALD GAMBLE, Recorder. 


519 66th. Mortgage from Andre V. Bouis to Madeline Bouis, 
dated 9th January, 1831, as follows, to wit: 


_ 
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Mortgage from A. V. Bouis to M. M. Bouis. 


This indenture, made the ninth day of June, in the year of our 
Lord one thousand eight hundred and thirty-one, between Andre V. 
Bouis and Mary, his wife, of the first part, and Marie Madeline 
bouis, widow of the late Antoine V. Bouis, deceased, of the second 
part, all of the county of St. Louis and State of Missouri, witnesseth : 

That whereas the said Andre V. Bouis, in and by a certain obli- 
gation or writing obligatory, under his hand and seal, bearing even 
date herewith, standeth bound unto the said Marie Madeline Bouis’ 
in the sum of one thousand dollars, payable on or before the first 
day of March,eighteen hundred and thirty-six, with interest thereon 
at the rate of eight per cent. per annum, said interest payable 
monthly, in each and every month, from the date hereof, to wit, six 
dollars }and] sixty-six and two-thirds cents per month, as in and by 
the said-recited obligation and condition thereof, reference being 
thereunto had, more fully and at large appears: 

Now this indenture witnesseth : That the said Andre V. Bouis and 
Mary, his wife, as well for and in consideration of the aforesaid debt 

or sum of one thousand dollars and for the better securing 
520 the payment thereof, with its interest, unto the said Marie 

Madeline Bouis, his heirs, executors, and administrators, in 
discharge of the said obligation as aforesaid, as of the further sum 
of one dollar to them in hand paid by the said Mary Madeline 
Louis at and before the ensealing and delivery hereof, the receipt 
whereof is hereby acknowledged, have granted, bargained, and sell 
unto the said Marie Madeline Bouis, his heirs, executors, or admin- 
istrators, all that certain § tract, piece, or parcel of land lying and 
being situated in the county of St. Louis aforesaid, and containing 
eighty arpen-s, being two arpen-s by forty in the Big Prairie of St. 
Louis, bounded on the north by lands formerly Francois Leberge, 
south by Jean Bte. Provenchere, east and west by vacant land or 
lands of claimants unknown, it being the same tract of land which 
said Andre V. Bouis purchased from the commissioners appointed 
by the circuit court of the county of St. Louis to make partition of 
the real estate of the late Antoine V. Bouis, deceased, by deed bear- 
ing date the twenty-sixth day of July, eighteen hundred and thirty, 
together with all the privileges and appurtenances to the same be- 
longing or in any wise appertaining. 

‘To haveand to hold the said granted and bargained premises, with 

the appurtenances, unto her, the said Marie Madeline Bouis, 
521 her heirs,executors, oradministrators, provided that, neverthe- 

less, that if the said Andre V. Bouts, his heirs, executors, or 
administrators, shall and do well and truly pay or cause to be paid 
unto the said Marie Madeline Bouis, her heirs, executors, or admin- 
istrators, the aforesaid debt or sum of one thousand dollars on the 
day and time hereinafter mentioned, with interest thereon as afore- 
said according to the condition of the said-recited obligation any 
withoutany deduction for — in respect of any taxes, charges, or assess- 
ments as abatements whatsoever, then and from thenceforth as well 
— this presents indenture and the estate hereby granted as the said- 
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? 


recited obligation shall cease, determine, and become absolutely null 
and void to all intents and purposes, anything hereinbefore contained 
to the contrary in any wise notwithstanding. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals on the day, month, and year first above 
. written. 

Test: A. V. BOUIS. SEAL. 
POLLY BOUIS. eg, 


STATE OF Missourt, County of St. Louis: 


Be it remembered that on this ninth day of June, in the year of 


our Lord one thousand [eight hundred ] and thirty (194) one, before 

me, Mary Philip Leduc, a justice of the county court in and 
922 for the county aforesaid, came Andre VY. Bouis and Mary, his 

wife, both personally known to me to be the persons whose 
hames are subscribed to the foregoing instrument of writing as hav- 
ing executed the same, and severally acknowledged the said instru- 
ment to be their act and deed for the purposes therein mentioned ; 
she, the said Marie, wife of the said Andre, being by me first made 
acquainted with the contents thereof, and examined separate and 
apart from her husband whether she executed the said deed and relin- 
quished her dower to the lands and tenements therein mentioned 
voluntarily, freely, and without compulsion or undue influence of 
her husband, acknowledged and declared that she executed the 
said deed and relinquished her dower in the said lands and tene- 
ments therein mentioned voluntarily and without compulsion or 
undue influence of her said husband. 

Taken and certified the day and year aforesaid. 
M. P. LEDUC, 


Justice County Court Saint Louis County. 


Recorded 9th June, 1831. 
ARCHIBALD GAMBLE, 


Recorder. 
STATE OF Missourt, County of Saint Louis: 


[, the undersigned, recorder of the county aforesaid, hereby certify 
the foregoing to be a true copy of an instrument of writing purport- 
ing to be from Andre V. Bouis to Marie Madelia Bouis, and of the 
certificate of acknowledgment thereof, together with the date of the 
record thereof, as fully as the same remains of record in my office 

in book R, p. 193. 


523 Witness my hand and seal of office this 21st day of March, 
A. D. 1857. 
[ SEAL. | C. KEMBLE, Recorder, 


Per BENJ. B. HICKS, Deputy. 


67th. Record of foreclosure proceedings and sale under said mort- 
gage, dated 30th July, 1854, as follows, to wit: 


Tr 


_— 
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Foreclosure Proceedings and Sale under Mortgage. 


Srate or Missourt, |... 
County of St. Louis, } <p 


Ata county court begun and held at the city of Saint Louis, 
within and for the county of Saint Louis, in the State of Missouri, 
on the first Monday, it being the third day, of February, in the year 
of our Lord eighteen hundred and thirty-four, were present Mary P. 
Ledue, Esquire, presiding justice; Hartley Lanham, Esquire, and 
Caleb Bowles, Esquire, justices; John K. Walker, sheriff; Henry 
Chouteau, clerk. The court adjourned from day to day till Friday, 
l4th February, 1554. 

Court met pursuant to adjournment. Present, same justices. 


Lucren Damatine, Adm’r of Andre VY. Bouis, Dee’d. 


On the petition of Marie Madelin Bouis, praying the court that 
all the rights, title, and interest of said deceased in and to a certain 
tract of land therein mortgaged to her be sold at publie aution, at 
such time and place as the court shall direct, and the court not being 

advised whether the redemption of said property or the sale 
524 thereof will be most advantageous to said estate, it is ordered 

by the court that the said administrator. be notified that ap- 
plication as aforesaid has been made, and unless he show the contrary 
on [or] before the first day of the next term of this court a decree 
will be made for the sale of the right, title, and interest of said de- 
ceased in and to the said mortgaged premises. And it is ordered 
by the court that a copy of this entry be served on said adminis- 
trator. Which petition is in words and figures as follows: 


To the honorable the county court of St. Louis county: 


Marie Madelin Bouts states that on the ninth day of June, eighteen 
hundred and thirty-one, Andre V. Bouis made to her his obligation 
under seal, whereby he promised to pay to her, his heirs, executors, 
or administrators, the sum of one thousand dollars, with interest 
thereon from said date at the rate of eight per cent. per annum, 
which note is exhibited for the inspection of the court ; that in order 
to secure the payment of the said obligation the said Andre and 
Polly, lis wife, made and executed their deed of mortgage to this pe- 
titioner the following piece or tract of land situate in the county of 
Saint Louis, containing eighty arpen-s, being two arpen-s by forty 
in the Big Prairie of St. Louis, bounded on the north by lands for- 
merly of Francis Leberge, south by Jean B’te Provenchere, east and 

west by vacant lands of claimants unknown, it being the 
525 same tract which the said Andre purchased from the com- 

missioners appointed by the circuit court of St. Louis county 
to make partition of the real estate of Antoine Vincent Bouis, de- 
ceased, by deed be-ing date 26th July, 1850 (which mortgage is ex- 
hibited). This petitioner further states that neither the principal 
nor the interest secured by mortgage as aforesaid, nor any part 
thereof, has been paid to her; she further — that since the date and 
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execution of the said mortgage the said André has died intestate and 
without making any provision for the redemption of the said mort- 
gaged property, and, as she is informed and believes, there are no 
assets in the hands of the administrator wherewith to redeem the 
mortgaged property after the payment of his debts. She, therefore, 
prays this court to order and direct that all the right, title, and in- 
terest of the intestate in and to the property above deseribed be sold 
at public auction at such time and place as the court shall direct, 
MARIE MADELIN BOUIS. 


Filed the l4th February, 1554. 
HENRY CHOUTEAU, Clerk. 


And said — of court to notify administrator of Andre V. Bouis, 
deceased, is in the words and figures as follows : 


STaTE OF Missount, County of St. Louis: 
In the County Court of St. Louis County. February Term, 1854. 
526 LuciEN Dumatine, Adm’r of Andre V. Bouis, Dee’d. 


Fripay, 14th February 1834. 

On the petition of Marie Madelin Bouis, praying the court that 
all the right, title, and interest of said deceased in and to a certain 
tract of land therein mentioned, mortgaged Lo her, be sold at public 
auction at such time and place as this court shall direct, and the 
court not being advised whether the redemption of said property 
on the sale thereof will be most advantageous to said estate, it is 
ordered by the court that the said administrator be notified that 
application as aforesaid has been made, and that unless he show 
the contrary on or before the first day of the next term of this court 


a decree will be made for the sale of the right, title, and interest of 


said deceased in and to the said mortgaged premises. And it is 
ordered-by the court that a copy of this entry be served on said ad- 
ministrator. 


STATE OF Missourl, | 
County of St. Louis, | 


I, Henry Chouteau, clerk of the county court within and for the 
county aforesaid, do hereby certify that the foregoing is truly copied 
from the records of said court in my office. 

Given under my hand and the seal of said court at the city of St. 
Louis this thirteenth day of March,in the year of our Lord eighteen 
hundred and thirty-four. | 


aa 


HENRY CHOUTEAU, Clerk. 


And the endorsement on the same as follows: 


527 “Served this order on Lucien Dumaine on the 17th March, 
1854, in the city of St. Louis. 
“JOHN K. WALKER, Sheriff.” 
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Srate OF Missourt, County of St. Louis: 


At a county court begun and held at the city of St. Louis, within 
and for the county of St. Louis, in the State of Missouri, on the first 
Monday, it being the fifth day, of May, in the year of our Lord 
eighteen hundred and thirty-four, were present Mary Phillip Ledue, 
Esquire, presiding justice; Hartley Lanhaw, Esquire, & Caleb Bow- 
els, Esquire, justices; John K. Walker, sheriff; Henry Chouteau, 
clerk. 

The court adjourned from day to day until Friday, 9th May, 1834. 


FRIDAY, 91h May, 1834. 
Court met pursuant to adjournment. 
Present, same justices. 
| Orde , of Nal i 


Marie Mapeuin Bouts 
vs. 


Lucien Dumatneé, Adm’r of Andre V. Bouis, Dee'd. 


Pursuant to notice the said administrator appears in court and 
states that he cannot show cause why the prayers of the petition of 
said Marie Madelin Bouis should not be granted, and the right of 
redemption of said mortgaged premises sold ; whereupon the court, 
on due consideration, being satisfied that the redemption of said 
real estate would not be beneficial, would prejudice the creditors of 
deceased, and that there are not sufficient assets wherewith to re- 
deem said real estate after the payment of the debts of the —, order 

and direct that the said administrator do on the second day 
528 of the sitting of the circuit court of St. Louis county, at the 

next July term thereof, at the court-house door of said county 
and during the sitting of said court, between the hours of nine 
o'clock in the forenoon and five o’clock in the afternoon of 
that day, expose to sale at public auction all the right, title, and 
interest of the said Andre V. Bouis, deceased, in and to the follow- 
ing-described real estate In the said mortgage herein shown to the 
court mentioned, to wit: All that certain tract and parcel of land 
lying and being situate in the county of St. Louis and containing 
eighty arpen-s, being two arpen-s by forty in the Big Prairie of St. 
Louis, bounded on the north by lands formerly of Francois Leberge, 
south by Jeane Bte. Provenchere, east and west by vacant lands or 
lands of claimants unknown, it being the same tract of land which 
said Andre V. Bouis purchased from the commissioners appointed 
by the circuit court of the county of St. Louis to make partition of 
the real estate of the late Antoine Vincent Bouis, deceased, by deed 
bearing date the twenty-sixth day of July, eighteen nundred and 
thirty, and sell the same for the purposes aforesaid, for ready money, 
first having had notice of the time, terms, and place of said sale pub- 
lished for at least four weeks successively prior to the day of sale in 
some newspaper printed in the city of St. Louis, and also by at 

least ten advertisements put up in the most publie places in 
520 the said county forat least twenty days before the day of sale, 

and that he make report of his proceedings herein at the next 
term of this court. 
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STATE OF Missourr, | 


’ . ~y ‘. * 8s e 
County of St. Louis, | 


At a county court begun and held at the city of St. Louis, within 
and for the county of Saint Louis, in the State of Missouri, on the 
first Monday, it being the fourth day, of August, in the year of our 
Lord eighteen hundred and thirty-four, were present Mary P. 
Ledue, Esquire, presiding justice; John K. Walker, sheriff; Henry 
Chouteau, clerk. There being no other justice present, court was 
adjourned till to-morrow morning at ten o’clock. 


Tuespay, 5th of August, 1834.. 


Court met pursuant to adjournment. Present, Mary P. Ledue, 
presiding justice ; Caleb Bowles, Esquire. 
Court adjourned from day to day until Saturday, 16th August, 


“ys 


1854. 
SATURDAY, 16th August, 1854. 


Court met pursuant to adjournment. 
Present, same justices. | 


Report of Sale. 
Lucien Dumaineé, Adm’r of Andre V. Bouis, Deceased. 


In pursuance of an order of this court of the ninth day of May 
last past, for the sale of the equity and right of redemption of cer- 
tain real estate therein mentioned, whereof the said Andre V. Bouis, 


dec’d, was the owner, Lucien Dumaine, adm’r of the estate of 


530 the deceased, appears in court and lays before the justices 

thereof, for confirmation, the report of his proceeding in mak- 
ing such sale, which report being read and heard the court do here 
affirm and confirm, and it is considered and adjudged by the court 
that the same, so made and reported, be and remain firm and stable 
forever, which report of sale referred to in the above is in the words 
and figures following, to wit: 


STATE OF Missourt, 88 : 
Of St. Louis County, j ~° 


This day personally appeared before me Wilson Primm, a justice 
of the peace within and for the county aforesaid; Pierre Lequette 
Chouteau, Honore Picotte, and ‘Theodore Papin, three respectable 
disinterested householders in the neighborhood of the estate of Andre 
V. Bouis, deceased, the equity of the redemption of which is ordered 
to be sold by the county county court of St. Louis county, and who, 
being duly sworn on their oath, say that they will justly & truly, 
according to the best of their skill and abilities, view, appraise, and 
value the estate which will be to them shown by Lucien Dumaine, 
administrator. 

P. S. CHOUTEAU. 
HONORE PICOTTE. 
THEODORE PAPIN. 
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D0 | Sworn to and subscribed before me this 29th day of June, 
1854. 


WILSON PRIMM, J. P. 


" We, the undersigned appraisers, appointed and duly sworn to view, 
appraise, and value theestate which should be to us shown by Lucien 
Dumaine, administrator of Andre V. Bouis, deceased, as appears by 
the foregoing affidavit by us subseribed, do hereby certify that the 
said administrator has shown us a tract of land lying and being 
: situated in the county of St. Louis, and containing eighty arpen-s, be- 
Ing two arpen-s by forty in the Big Prairie, bounded on the north by 
lands formerly of Francis Leberge, south by Jean Baptiste Proven- 
chere, east and west by vacant lands of claimants unknown, and that 
we have appraised the same at price and sum of eight hundred dol- 
ars. 
P. L. CHOUTEAU. 
HENRY PICOTTE. 
THEODORE PAPIN. 


To the worshipful county court of St. Louis county: 
August Term, 1854. 
LucteN Dumatne, Administrator of Andre V. Bouis, Deceased— 


Most respectfully reports to the court that, in pursuance of theorderand 
decree of this worshipful court made on Friday, the ninth day of May, 
1834, requiring this administrator to sell atthe time and in the manner 
in said decree specified all the right, title, and interestof the said Andre 
\'. Bouis, deceased, in and to the following real estate, to wit: All that 
certain tract, plece, or parcel of land lving and being situate In 

932 the county of St. Louis,and containing eighty arpen-s, being 
two arpen-s by forty in the Big Prairie of St. Louis, bounded 

on the north by lands formerly of Francois Leberge, south by Jean 
it. Provenchere, cast & west by vacant lands or land of claimants 

unknown, It being the same tract of land which the said Andre V. 
bouts purchased from the commissioners appointed by the circuit 
court of St. Louis county to make partition of the real estate of the 
late Antoine Vincent Bouis by deed bearing date the twenty-sixth 
day of July, eighteen hundred and thirty, and in order to fulfill the 
intention of said order he caused the notice of the sale of the right, 
title, and interest of the said deceased in and to said tract of land to 
be printed and published in a newspaper published in St. Louis 
called The Shephard of the Valley for at least four weeks success- 
ively next before the day of sale (a copy of which notice as 
printed is herewith exhibited for the inspection of the court), and 
did moreover cause at least ten copies of said notice of said sale to be 
set up at ten of the most public places of the said county of St. Louis 
at least twenty days before the day of sale, as appears by the affi- 
davit of Charles HH. Smith hereto attached for the inspection of the 
court. 
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The said administrator, although not required so to do by 
533 the order & decree aforesaid, did, in pursuance of the statute, 
cause the said tract of land to be appraised before the taking 
place of said sale by P. L. Chouteau, Honore Picotte, and Theodore 
Papin, three respectable and disinterested householders in the neigh- 
borhood of said tract of land, who, being first duly sworn before 
Wilson Primm, Esquire, a justice of the peace within and for said 
county, did view, appraise, and value the said tract of land at the 
price and sum of eight hundred dollars, the certificate of which ap- 
praisement is herewith exhibited; and the said administrator hay- 
ing caused the said trac! of land to be appraised as aforesaid, aid 
given notice of the sale thereof as aforesaid, did, in pursuance of the 
said order and decree of sale, and in compliance with the terms of 
said notice, at the court-house door, in the city and county of St. 
Louis, on the second — of thesitting of the circuit court of St. Louis 
county, at the July term thereof, Tuesday, the 29th day of July, 
1834, between the hours of nine o'clock in the forenoon and five 
o'clock in the afternoon of that day, and during the sitting of the 
said circuit court. expose to sale, openly & by public auction, all the 
right, title, & interest of the said Andre VY. Bouis, deceased, in and 
to the tract of land aforesaid as described in the said order and de- 
cree of sale and notice, and having then and there offered the 
same for sale by public outcry for a long time, and as long as 
534 any person would bid for the same, Marie Madelin Bouis 
became and was the last and highest bidder for the same at 
the price [of] one dollar, and the sarae was adjudged to ler accord- 
ingly. And the said administrator has executed a deed to the said 
Marie Madelin Bouis in conformity with the sale aforesaid, and he 
now prays the court to approve of his proceedings in. the premises, 
all of which is respectfully submitted. 
LUCIEN DUMAINE, Adm’r. 


Sr. Louis County, To wit: 


Lucien Dumaine, administrator of Andre V. Bouis, deceased, being 
duly sworn, on his oath says that the foregoing is a just and true 
report of his proceedings by virtue of the decree of the court; that 
he did not, directly nor indirectly, become the purchaser of the lands 
and tenements, or any part thereof, or any interest therein, and 
that he is not in any wise interested in any of the property sold by 


him in virtue of the said decree. 
LU. DUMAINE. 


Sworn to and subscribed before me this 6th day of August, A. D. 


1834. 
WILSON PRIMM, 
Justice of the Peace, St. Louis County. 


Real Estate For Sale. 


By virtue of an order of the county court made on the 9th day of 
May, 1834, the undersigned, administrator of the estate of Andre 
V. Bouis, deceased, will, on thé second day of the sitting of the cir- 
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cuit court of St. Louis county, to be held on the fourth Mon- 
535 day of July next, being Tuesday, the 2nd, at the court-house 
door of said county, between the hours of nine o’clock in the 
forenoon and six o’clock in the afternoon of that day, sell by public 
auction for ready money all the right, title, and interest of the said 
deceased in and to a certain tract of land in the county of St. Louis, 
containing eighty arpen-s, being two arpen-s by forty, in the Big 
Prairie of St. Louis, bounded on the north by land formerly of Fran- 
cois Liberge, south by Jean Baptiste .Provenchere, east & west by 
vacant lands of claimants unknown, being the same tract of land 
which the said Andre V. Bouis in his lifetime purchased from the 
commissioners appointed by the circuit court of St. Louis county to 
make a partition of the real estate of the late Antoine Vincent Bouis 
by deed dated 27th July, 1850. 
LUCIEN DUMAINE. 


St. Louis, May 15th, 1854. 


STATE OF MIssOURT, | ; 
’ : ’ . » Be bs 
County of St. Louis, j 


Charles H. Smith, being sworn, on his oath says that he did 
set up ten copies of the annexed advertisement at ten of the most 
publie places of St. Louis county on the 25d day of June, instant. 


CHARLES H. SMITH. 


Sworn to and subscribed before me this 26th day of June, 1834. 


WILSON PRIMM, J. P. 


STATE OF Missourt, 
County of St. Louis, 


ae 
J 


Jonathan Angervine, being duly sworn,on his oath says that 
536 he is printer of the newspaper published in the city of St. 

Louis, called the “Shepherd of the Valley ;” that the annexed 
advertisement was published in said paper, in volume 2nd, No. 36, 
of May 23rd, 1834; in No. 37, May 30th, 1854; in No. 38, of June 
Gth; in No. 39, of June 15th; in No. 40, of June 20; in No. 41, of 
June 27th; in No. 42, of July 4th; in No. 43, of July 11th; in No. 
l4th, of July 18th; in No. 45, of July 25th. 

JONATHAN ANGERVINE. 


Sworn to and subseribed before me this ninth day of August, 
183 
WILSON PRIMM, J. P. 
Miled 16th Aug., 1854. 
HENRY CHOUTEAU, Clerk 


STATE OF Missourt, 


eng ; \ 88: 
County of St. Lours, | 


I, William F. Ferguson, cl’k of the probate court of the county 
of St. Louis, certify that the foregoing is a true copy of the petition 
of Mary M. Bouis & the notice to administrator of Andre \V. Bouis 
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as the same now remains on file in the office of the judge of probate 
of the county of St. Louis, and a true copy of the order to notify 
administrator of petition of Mary M. Bouis, and of the order of sale, 
and of the approval of said sale as the same now remains of record 
in the office of the judge aforesaid. 

In testimony whereof I hereto set my hand and affix the seal of 
the probate court this twenty-first day of March, in the year of our 
Lord one thousand eight hundred «& fifty-seven. 

[SEAL. | WM. F. FERGUSON, Clerk. ie a 


537 GSth. Deed from Marie Madeline Bouis to Peter Lindell, 
dated 8th January, 1835, as follows, to wit: 


Deed of Mary Madeline Bouis to Peter Lindell. 


This deed, made this eighth day of January, in the year of our 

Lord one thousand eight hundred and _ thirty-five, between Mary 

Madeline Bouis, of St. Louis, in Missouri, party of the first part, 
and Peter Lindell, of the same place, party of the second part, wit- ° 
nesseth: That said party of the first part, in consideration of the sum 
of four hundred and fifty dollars to her in hand paid by said Peter 
Lindell at and before the ensealing and delivery hereof, has granted, 
sold, aliened, enfoeffed, and confirmed, & by these presents doth sell, 
alien, enfoeff, and confirm, unto said Lindell a piece of land lying in 
St. Louis county, in said State, containing forty arpen-s, being 4wo 
arpen-s by twenty, bounded north by land formerly of Francois 
Leberge, south by Jean Bte. Provenchere, and west by Jean Beaure- 
fils, it being the eastern half of the tract of land conveyed by Lu- 
cien Dumaine, administrator of Andre V. Bouis, deceased, to the 
said party of the first part, by deed dated the thirtieth day of July, 
eighteen hundred and thirty-four, recorded in book T, page 535 & 
following; to have and to hold the said tract of land herein con- 
veyed and all rights, privileges, [and ] appurtenances thereto belong- ¥ 

ing unto him, the said Peter Lindell, his heirs and assigns, forever: 

and it is understood between the parties hereto that the said party 

of the first part doth not in any manner become responsible 

538 for the title of said land, but merely conveys such titles as 

was vested in her at the date hereof. 
In testimony whereof said parties have hereunto set their hands 
and seals the day & year aforesaid. 
MARIE T. BOUIS. [seat] -* 
rary 


Signed, sealed, & delivered in presence of— 
D. HOUGH, as to Mr. Bouis. 


STATE OF MISSOURI, 


. \ ge; 
Jounty of St. Louis, § 


Be it remembered that on this ninth day of January, eighteen 
hundred and thirty-five, before me, D. Hough, a justice of the peace 
within and for the county aforesaid, appeared Marie Madeline Bouis, 
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who is personally known to me to be the person whose name is sub- 
scribed to the foregoing instrument of writing as having executed 
the same, and acknowledged the said instrument to be her act and 
deed for the purpose therein mentioned. 
Taken and certified the day and year aforesaid. 
D. HOUGH, 
Justice of the Peace, County St. Louis. 
STATE OF Missourt, ee 
County of St. Louis, ; — 
I, the undersigned, recorder for suid county, certify that fore- 
going deed was filed for record in my office January 16th, 1854, & 
is truly recorded in book 182, 350. 
Witness my official seal the date aforesaid. 
| SEAL. | C. KEMBLE, 


Recorder. 


69th. Proceedings before Recorder Hunt & certificate in the Ri- 
viere dit Bacanne claim & certificate of confirmation, as follows, to 
wit: 
Proceedings before Recorder Hunt & C. C. of Claim. 


‘Testimony relating to town and village lots & lots and common 
field lots in, adjoining, or belonging to the several town- and vil- 
lages of Portage des Sioux, St. Charles, St. Louis, St. Ferdi- 
539 nand, Villa Robert, Carondelet, St. Genevieve, New Madrid, 
New Bourbon, Little Prairie, and Mine a Burton, in Missouri, 
and the village of Arkansas, in the Territory of Arkansas, as directed 
by an act of Congress passed May 26th, 1524. 
THEODORE HUNT, 
Recorder of Land Titles. 
See Hunt’s Minutes No. 1, p. 1 


Baptiste Reviere dit Becanné or his legal representatives claim a 
field lot in the Big Prairie common field near to St. Louis, contain- 
ing an arpen- in front by about forty in depth, bounded on the east 
by vacant land in a line with the eastern boundary line of the 
Grand Prairie, north by the field lot formerly owned by Rondo, 
west by vacant land in a line with the western boundary of the Big 
Prairie field, and south by the field lot formerly owned by Baptiste 
Corno. 

Rene Dodier, being duly sworn, says he knows the field lot 
claimed ; that to the knowledge of the deponent this field lot was 
owned by and cultivated by Baptiste Riviere forty years ago, and 
that Baptiste Riviere continued to cultivate the same until the fence 
was taken down, about twenty-eight vears ago. When he says fence 
he, this deponent, means the fence of the Grand Prairie, there being 


but one fence for all these lots. 
his 


RENE x DODIER. 
mark. 
Sworn to before me July 25th, 1825. 
THEODORE HUNT, 
ltecorder of Land Titles. 
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Rene Paul, being duly sworn, says he has truly translated and 
read to said Rene Dedier the the above before his signing the same, 
and that he said he understood it well and that it was true. aa this 
deponent, further says that vesterday, being the 27th July, 1825, he, 
this deponent, was on the field, together with several ar bdo in the 
Grand Prairie, in company with this witness and several other per- 
sons; that the several lots they were on bore evident mark- of hav- 
ing been formerly cultivated, and this among the number. 


R. PAUL... 


Sworn to and subscribed before me July 28th, 1825. 
THE ‘ODOR E HUNT, 
Recorder of Land Titles. 


See Hunt’s Minutes No. 2, page 97. 


OFFICE OF THE RECORDER OF LAND TITLEs, 
St. Louis, 6 March, 1857. 


540 I certify that the foregoing is correctly transcribed from the 

books on file in this office, containing the minutes of the tes- 
timony taken by Theodore Hunt, recorder of land titles in the State 
of Missouri, pursuant to the act of Congress of the 26th May, 1824, 


supplementary to the act of 13th June, 1812, entitled “An act of 


making further provision for selling the claims to land in the ‘Ter- 
ritory of Missouri.” 
ADOLPH RENARD, 

U. 8S. Recorder of Land Titles in the State of Missouri. 


Registry of Certificate of Confirmation on Town Lots and Lots and Com- 
mon Field Lots, Issued by the Recorder of Land Titles. 


In whose name [it] is issued—Baptiste Reviere dit Bacanne, legal 
representutives. 

Date—1825, July 28. 

Situation—Big Prairie common fields, near St. Louis. 

Remarks—Bounded on the east by vacant lands in a line with 
the eastern boundary line of the Grand Prairie, north by field lot 
formerly owned by Rondo, west by vacant land in a line with the 
western boundary of Big P) rarie field, and south by the field lot for- 
merly owned by ‘Baptiste Corno. 

Quantity—One arpen- front by about forty deep. 


541 OFFICE OF THE RecorpeR or LAND TITLEs, 
ST. LouIs, Oth March, ’57 


I certify that the above is correctly transcribed from the original 
list on file in this office, which is prescribed by the third section of 
the act of Congress of the 26th May, 1824, supplementary to the act 
June 15th, 1812, entitled “An act ‘making further provision for 
settling claims to land in the 'T erritory of Missouri.” 

ADOLPH RENARD, 
U. 8. Recorder of Land Titles in the State of Missouri. 


JOUN BAKER ET AL. 277 


(Jualification. 


To the introduction of which proof plaintiff objected, but the 
court admitted the same, qualifying it with an instriction to the 
jury. 

The affidavit-of Rene Dodierand Rena Paul, taken before Recorder 
Ilunt and returned by him with the confirmation to Baptiste Ri- 
vieres dit Bacane, representatives, offered by def’t, is admitted for the 
purpose of identifications & boundary, and the jury will consider 
them as evidence for no other purpose whatever. 

To which qualification and instruction the defendants then and 
there duly excepted, and the paper was read by def’ts with the quali- 
fication. ! 


542 70th. Deed from Baceanne to Evans, dated 3rd of Febru- 
ary, 1826, as follows, to wit : 


Deed from Jean Baptiste R. Baceanne to A. H. Evans. 


Know all men by these presents that J. Baptiste R. Baceanne, of 


the county of St. Charles, in the State of Missouri, for and in con- 
sideration of the sum of — dollars to me in hand pail by Augustus 
I. Evans, of the county of St.. Louis and State aforesaid, the re- 
ceipt whereof I do hereby acknowledge, hath granted, bargained, 
and sold, and by these presents do grant, bargain, & sell, unto the 
sald A. H. Evans, his heirs or assigns, forever, a certain tract or par- 
cel of land lying, being, and situated on what is commonly ealled 
the Grand Prairie common fields of St. Louis, about three miles 
northwesterly of the town of ‘St. Louis and near by at the southern 
end of the block of common field lots, containing forty arpen-s, 
bounded on the north by a tract of onearpen-, in the name of Rondo; 
on the south by a tract of one arpen-, in the name of Carnes, the 
sume being one arpen- in front and running back nearly north 


sixty degrees, west forty aurpen-s, as proven up before the recorder of 


land titles for the State of Missouri in the year 1825, according to 
the several acts of Congress passed for the benefit of the inhabitants 
of the towns and villages in the State of Missouri and Terri- 
D443 tory of Arkansas, who had cultivated lands in the common fields 
near or adjoining the said towns and villages, and the same 
having been proven before the recorder as aforesaid, containing forty 
urpen-s, Which lot or tract aforesaid and claimed and owned by me, 
Baptiste R. Baceanne, is hereby granted, bargained, and sold to the 
said A. H. Evans, his heirs or assigns, forever, together with ail the 
rights, privileges, and immunities thereon and thereto belonging or 
in any wise appertaining to the same, and I, the said B. R. Baccanne, 
will forever warrant and deferred the title to the same against all per- 
sons claiming by, through, or under me, or in my name, to the said 
A. H. Evans, his heirs or assigns, forever. 
Witness my hand and seal this the third day of February, eigh- 
teen hundred and twenty-six. 
(Done at St. Louis, Missouri.) 
ee. 
BAPTISTE RIVIERE ann x BACANNE. [sEAL.] 


mark. 
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Signed, sealed, and delivered in the presence heii 


JOSEPH x LEBARGE. 


mark, 
PATRICK O. LEE. 
STATE OF Missouri, | 
pages > sees 
County of St. Louis, | 


Personally appeared before me, the undersigned, a justice of the a 
peace in and for the county aforesaid, Patrick O. Lee, who, being 
by me sworn, on his oath said that the foregoing instrument of 
writing executed by Baptiste Reviere Bacanne was by the said 
544 Baptiste Reviere Bacanne acknowledged to be his act and 
deed for the purposes therein mentioned, and that he, the said 
Patrick O. Lee, at ogg request of the pi irty therein ns amed, subscribed 
the same as witness. 
In testimony Ghoreot I have hereunto set my hand and seal this 
sixth day of March, A. D. 1826. : 
J. V. GARNIER, J. P. [sea] 


And on the same day and year aforesaid also appeared before me, 
the justice aforesaid, Joseph Lebarge, who, being duly sworn, on his 
oath saith that he is well acquainted with Baptiste Riviere Bacanne : 
whose name is subseribed in the foregoing instrument of writing; 
that the same was executed by said Baptiste R. Bacanne in his al 
presence; that the said Baeanne acknowledged the same to be his 
act and deed for the purpose therein mentioned, and that this de- 
ponent, at the request of the said parties, subscribed the same as 
witness by making his mark. 
In testimony whereof I have hereunto set my hand and seal this 
sixth day of March, A. D. 1826. 
J. V. GARNIER, J. P. [| SEAL. |] 
045 Srare or Missourt, ieee li 
County of St. Louis, f om 
I, Archibald Gamble, recorder for St. Louis county, do certify that 
the within deed from Bb. R. Bacanne to Aug. H. Evans is duly re- 


corded in my office this 8th of April, 1826. (Book M, page 492.) 


[SEAL. ] ARCHIBALD GAMBLE. 
Recorder. 


71st. Deed from Evans to Lindell, dated 4th October, 1828, as 


follows, to wit: i 
Deed of Evans to Lindell. 


This indenture, made and entered into by and between Augustus 
H. Evans and Mildred M. Evans, his wife, of the one part, and Peter 
Lindell, of the other part, all of the city of St. Louis and State of 
Missouri, witnesseth: That the said A. H. Evans & M. M. Evans, his 
wife, for and in consideration of two hundred dollars to them in 
hand paid by Peter Lindell, the receipt whereof is hereby acknowl- 
edged, hath grauted, bargained, and sold, and by these presents do 
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grant, bargain, and sell, unto the said Peter Lindell, his heirs and 
assigns, forever, a certain tract of land situated in township forty- 
five north, range seven east, of the fifth principal meridian, about 
three miles westwardly of the city of St. Louis, bounded easterly 
by vacant land and in a line with the eastern boundary line of the 
Grand Prairie field, northwardly by a field lot formerly cultivated 
by Rondeau, westwardly by vacant land and in a line with the 
western boundary line of Grand Prairie field, and southerly by 
a field lot formerly cultivated by Coras, containing forty arpen-s, it 
being the same tract of land which the said A. H. Evans purchased 
of Baptiste Riviere Bacanne on the third day of February, 
546-7 eighteen hundred and twenty-six ; which lot of forty arpen-s 
was proven before the recorder of land titles for the State of 
Missouri on the twenty-eighth day of July, eighteen hundred and 
twenty-five, to Baptiste Reviere dit Bacanne’s legal represent- 
548 = atives, and they, the said A. H. Evans and M. M. Evans, his 
wife, warrants and defends the title to the said tract of forty 
arpen-s of land against the claim of all and every person or persons 
claiming the same. 
Witness our hands and seals this twenty-fourth day of October, 
eighteen hundred and twenty-eight. 
Test : A. H. EVANS. [sear.} 
M. M. EVANS. [skAL.} 


STATE OF MISSOURI, | 
; ° ] * SS "i 
County of St. Lows, | 


Be it remembered that on this fifth day of November, in the year 
of our Lord eighteen hundred and twenty-eight, before me, a justice 
of the peace within and for the county aforesaid, personally came 
Augustus H. Evans and Mildred M. Evans, his wife, both personally 
known to me to be the persons whose names are subseribed to the 
foregoing instrument of writing as having executed the same, and 


_ 


severally acknowledged the same to be their act and deed for the 
purpose therein mentioned, she, the said M. M. Evans, being by me 
first made acquainted with the contents thereof and examined sep- 
arate and apart from her husband, whether she executed the said 
deed and relinquishes her dower to the lands and tenements therein 
mentioned voluntarily, freely, and without compulsion or undue In- 
fluence of her said husband. 
Taken and certified the day and year aforesaid. 
PETER FERGUSON, 
Justice of the Peace, County of St. Lous. 


STATE OF Missouri, County of St. Louis: 


I certify that the foregoing instrument of writing is is truly re- 
corded in my office in book O, page 397. 
Given under my hand and seal of office this 29th day of Novem- 
ber, 1828. 
ARCHIBALD GAMBLE, 
Recorder. 
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549 72nd. Proceeding- before the board of commissioners on 


the William Bizet claim, as follows, to wit: 


Proceedings Board Comss. W. DBizet’s claim. 
Turspay, June 2nd, 1835. 


The board met pursuant to adjournment. 

Present: F. R. Conway, T. H. Relfe, commissioners. 

No. 286. Guillaume Bizet, by his legal representave, claiming 40 
arpents of land situate in the Cul-de-Sac of the Grand Prairie. See 
Livre Terrien, book No. a page 21; book I, page 155. 

Pierre Gueret, duly sworn, says that he is 57 years of age; that he 
knows the tract claimed ; the he owned land near said tract, and that 
he has perfect recollection of having seen the late Jean Baptiste Pro- 
venchere, who had married the widow of Guillaume Bizet (after 
said Bizet’s deceased), in possession of the tract now claimed and 
that said Provenchere cultivated the same for many years, but how 
long he cannot say. 

Witness further says that said Provenchere did cultivate said lands 
while under the government of Francisco Perez or Zenon Trudeau, 
or under both; he is not positive, be he is certain that it was before 
Mr. Delassus was lieutenant governor. 

Adjourned until to-morrow at 9 o’clock a. m. 

F. R. CONWAY. > 
JAMES H. RELFE. 


FRIDAY, June 12th, 1835. 

The board met pursuant to adjournment. 

Present: F. R. Conway, T. H. Relfe, commissioners. 

286. Guillaume Bizet, claiming 40 arpents of land. See book No. 
7, p. 166. 

The board are of opinion that this claim ought to be confirmed 

to the legal representatives of the said Guillaume Bizet, de- 

550 . ceased, according to the concession. 


JAMES H. RELFE. 
Fr. R. CONWAY, 


I have examined and concar in the following decission. 


I’, H. MARTINS. 


OrFrice oF U.S. Recorper or LAND TITLes, 
Sr. Louts, 24th April, 1870. = 
This is to certify that the foregoing is correctly copied from pages 
165, 166, 179, 180, and 181 of book No. 7, which book contains the 
minutes of the board of commissioners appointed for the final ad- 
journment of private land claims in Missouri, under the act of Con- 
gress of 9th July, 1852, and on file in this office. 
ALBERT SIGEL, 
U.S. Recorder of Land Titles in the State of Missouri. 
[U. 8. 5-c. rev.] , 
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To the introduction of which in evidence the plaintiff objected as 

incompetent and irrelevant, on the ground that the evidence in this 

case does not show that the land confirmed is any part of the land 

in controversy, and on tive further ground that plaintiff’s title is : 

better title than confirmation under the act 4th July, 1836, and 
were read subject to said objection. 


7ord. U.S. survey No. 3340, in the name of William Bizet or his 
legal representatives, as follows, to wit: 


Survey 3340. Wm. Bizet. 


Plat and deseription of the survey of a tract of thirty-four acres 
and fifty-hundredths of an aere of land situated in the Grand 
Prairie common fields of St. Louis, in township forty-five north of 
the base line, range seven east, of the the fifth principal meridian, 
in the State of Missouri, executed by W. H. Cozens, deputy surveyor, 
in the year- 1850 and 1855, under instructions from the surveyor 

general for Ills. and Missouri, dated the 9th May, 1846, 
551 = and 22nd February, 1855, this being the lot conceded to 

Guillaume Bizet on the 7th February, 1769, by St. Ange and 
Labuxiere, Government officers for that part of Upper Louisiana 
then known as “ Illinois,’ within the dominion of the Spanish 
crown—Sie Livre Terrien, No-.1 to 21. It was confirmed to the 
legal representatives of Guillaume Bizet by the act of Congress ap- 
proved on the 4th July, 1836, “an act confirming claim to land in 
the State of Missouri, and for other purposes,” according to the de- 
cision No. 288 of the board of commissioners appointed under the 
act of Congress of the 9th July, 1852, entitled “An act for the final 
adjustment of private land claims in Missouri,” and the act of Con- 
gress of the 2nd March, 1833, supplementary thereto. 


(Here follows diagram marked p. 551.) 
552 Description. 


Beginning at a stone seventeen inches long, ten and a half inches 
thick. set in the eastern boundary of the Grand Prairie common field 
for the northeast corner of this survey and the southeast corner of 
the lot of Vincent Bouis’ legal representatives under Pierre Chouteau, 
survey number one thousand eight hundred and thirteen, from 
which a double honey-locust sixteen inches in diameter bears south 
thirty degrees and ten minutes west, ninety-seven links, and a black 
oak fifteen inches in diameter bears ‘south sixty degrees and thirty- 
five minutes east, distant thirty-two and a h: lf links: thence north 
sixty-one degrees west on the line between this survey and that for 
V’t Bouis’ representatives; at two chains and ninety -three links, the 
fence on the east side of Grand avenue; at four chains and eighteen 
links, the fence on the west side of Grand avenue; at twenty-nine | 
chains and eighty-three links, intersecting the northern boundary- 
line of the tract of Widow C aimp’s legal re presentatives, survey num- 
ber nine hundred and three; ata stone twenty-eight inches long, six 

36—964 
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inches wide, and three inches thick, set on the south side of a dead 
oak, from which a black oak four inches in diameter bears north sixty- 

one degrees west, distant thirty-two links, and a black oak nine 
553 inches in diameter bears south sixty degrees and thirty min- 

utes west, distant twelve link-; at thirty- -one chains and twenty- 
two links, a board fence; at thirty-nine chains and twelve links a 
board fence; at forty chains and twenty-five links, a spring branch 
runs southward; at forty-nine chains and three links a branch five 
links wide runs southwestward; at fifty-nine chains and forty-three 
links, intersecting the west boundary of fractional section sixteen, 
township forty-five north, rarige seven east, being on the eastern 
boundary-line of the tract of James Conway, survey number two 
thousand seven hundred and twelve, at a stone; at seventy-two 
chains and seventy-three links, a branch runs southward; at eighty 
chains and fifty-three links, a board fence, at a point thirty-three 
links southward from the southeast corner of Ferris’ cow stable; at 
eighty-one chains and forty-three links, the south side of said stable, 
at a point seventy-two links westward from its southeast corner; at 
eighty-four chains and two links, the north side of the stable; at 
el ishty-four chains and eighty-four links, a point in the line running 
with the west end of stable twenty-four links northward from its 
northeast corner and one chain and _ thirty-eight links from its 
southwest corner; at ninety-five — and eighty-five links, a large 
set stone on the summit of a ridge; at ninety-nine chains and one 

link, a fence; at one hundred and six chains and _fifty- 
554 ‘three links, intersecting the north and south line between the 

tract of James Conway and that of Joseph Hunt, survey 
number two thousand five hundred, at a stone one & eighteen 
chains and eighteen links to a stone thirty-two meches long and 
fifteen and a half inches wide and six and three-quarter- inches 
thick, set in a field, the northwest corner of this survey and thé 
southwest corner of the survey for Vincent Bouis’ legal representa- 
tives; then south twenty-nine degrees five minutes west with the 
western boundary of this survey; at two chains ninety-one and two- 


thirds links, to a stone nine and a half inches long, seven and a half 


inches wide, and three and a half inches thick, set in the field, the 
southwest corner of this survey, from which the chimney at the 
eastern end [of] J. S. McCune’s brick house, situated on the western 
part of survey number thirteen hundred and thirty-two, in Cul-de- 
Sac field, bears south nineteen degrees and thirty minutes west ; 
and the southeast corner of F. Baumgartner’s house, situate near the 
southeast corner of survey number twelve hundred and fifty-three, 
in the Grand Prairie field, bears north seventy-eight degrees and fifty 
minutes east; thence south six ‘ty-one degrees east with the southern 
boundary of this survey; at seven chains and sixty-five links, a rail 
fence; at thirteen chains and eighteen links, intersecting the western 
boundary -line of the James Conway tract ata stone set three chains 
and thirty-four links southward from the stone at the intersection of 
the said line with the northern boundary of this survey; at twenty 
chains and seventy links, a fence; at tw enty- five chains and eighty- 
four links, a point three and one-fourth links northward of a 


' 
| 
| 
| 
| 
' 
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555 double black oak twelve inches in diameter, from which the 
northwest corner of a brick house built over the Marie spring 
bears south twenty degrees and fifteen minutes west, distant seven 
chains and sixty-seven links; at thirty-four chains and seventy-eight 
links, a board fence in a direct line proceeded southward from the 
west end of Ferris’ cow stable; at thirty-nine chains and three links, 
a fence in a line with the east end of the stable; at forty-two chains 
and fifty-two links, a board fence: at forty-seven chains, a spring 
branch runs southeast; at fifty-nine chains and sixty-five links, in- 
tersecting the southern line of the Conway survey at a stone four- 
teen inches long, eight and a half inches wide, and two inches thick, 
from which a black oak twelve inches in diameter bears north sev- 
enty-two degrees and forty-five minutes west, distant eleven links, 
and the stone at the southeast corner of said Conway survey bears 
south eighty-nine degrees and fifty minutes east, distant by eighty- 
one links; at sixty chains and fifty-four links, intersecting the west- 
ern line of section sixteen at a stone thirteen inches long, ten inches 
wide, and three inches inches thick, forty-four links southward from 
the southeast corner of the Conway tract, from which a black oak 
seventeen inches in diameter bear- north twenty-seven degrees and 
fifteen minutes west, distant twenty-eight links, and a black oak eight 
inches in diameter bears north fifty-eight degrees east,«distant thirty- 
two and a half links; at sixty-seven chains and fifty links, a 
point one chain and fifty links northward of the main source of 
Condéspring; atsixty-eight chains and twenty-eight links, 
o06&557 a spring branch runs southwestward at seventy-seven 
chains and fifteen links, intersecting the northern bound- 
ary-line of the Widow Camp’s tract, at a stone fourteen inches long, 
eight inches wide, & three inches thick, from which a black oak eight- 
een inches in diameter bears south twelve degrees and forty minutes 
west, distant forty-four and a half links, and a black-oak eighteen 
inches in diameter bears south twenty-eight degrees and fifty-five 
minutes west, distant — links, and the stone at the intersection of the 
said Camp line with the northern boundary of this survey bears south 
seventy-five degrees and twenty-five minutes east, distant eleven 
chains and seventy-four links; at one hundred and fourteen chains 
and seventy links, the fence on the west side of Grand avenue; at 
one hundred [and] fifteen chains and ninety-five links, the fence on 
the east side of Grand avenue; one hundred [and] eighteen chains 
and thirty-six links, toa stone fourteen inches long, seven inches 
wide, and three inches thick, the southeast corner of this survey, 
from which a white oak thirteen inches in diameter bears south ten 
degrees and twelve minutes west, distant thirty-six links, a white 
oak seventeen inches in diameter bears north sixty-four degrees and 
ten minutes west, distant fifty links, and a red oak fourteen inches 
in diameter bears north one degree and forty minutes west, distant 
thirty-two links; thence north twenty-eight degrees and forty- 
558 five minutes east, with the eastern boundary of this survey, 
two chains and ninety-one and two-thirds links, to the begin- 

ning corner. 
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Statement of Interferences of Survey No. 3340. 


Ist. Survey No. 903,a confirmation to Widow Camp’s legal repre- 
sentatives of 200 arpen-s of land, made by the old board of commis- 
sioners under the 2nd section of the act of Congress of the 3rd 
March, 1807 ; surveyed by Joseph ©. Brown, deputy surveyor, under 
his contract of the 3lst March, 1817. It is recorded in book Bb, p. 


244, a transcript whereof, it appear-, was returned to the recorder of 


land titles on the 4th November, 1822, and by the said recorder 
patent certificate No. 298 was issued thereon on the 8th November, 
1822. ‘This survey interferes with survey No. 3340 to the amount 
of ten acres and thirty-six hundredths of an acre (10.36 acres). 
2nd. Section 16, township 45 north, range 7 east, of the — principal 
meridian, which is claimed by the township schools survey in 1818, 
interferes with survey No. 3340 to the amount of six acres and sev- 
enty-four hundredths of an acre (6.74 acres). 
The two following surveys are founded upon certificates for relo- 
sation isssued by Frederick Bates, United States recorder of land 
titles for Missouri, under the provisions of the act of Congress 


oo9 of the 17th February, 1815, entitled “An act for the relief of 


the inhabitants of the late county of New Madrid, in the 
Missouri Territory, who suffered by earthquakes,” and upon the lo- 
cation- respectfully made by the holders thereof, viz: 
srd. Survey No. 2712, certificate No. 348, issued by James Conway 
or his legal representatives, for 200 arpen-s, on the 20th November, 
1817; located by Taylor Berry and Mathias McGirk on the 16th 
June, 1818; surveyed by J. C. Brown on 23rd June, 1819; recorded 
on page- 110 & 111, book A: transcript returned to the reeorder 
on the 9th May, 1823; patent certificate No. 322 issued on the 20th 
May, 1823; interfering area, thirteen acres and seventy-six hun- 
dredths of an acre (13.76 acres). 
4th. Survey No. 2500, certificate No. 161, issued to Joseph Hunot 
or his legal representatives, for 480 acres, on the 12th August, 1516; 
located by Rufus Eastern on the 16th June, 1818; surveyed by 
Joseph C. Brown the 23rd June, 1519; recorded on p-. 84 & 85, 
book A; patent certificate No. 404, issued on 2nd February, 1833. 
There are two interferences of this survey with survey No. 3340, 
amounting as follows, to wit: South of survey No. 2712, two-hun- 
dredths of an acre, and west of survey No. 2712 three acres and 
sixty-two hundredths [of] an acre; together, three acres & 
560 sixty-four hundredths of an acre (3.64 acres). 


OFFICE OF THE SURYEYOR GENERAL 
FOR ILLs. AND Missouri, 1n St. Louts, Sep. 6th, 1855. 


Survey number three thousand three hundred and forty, as platted 
and described in the foregoing record, is hereby approved, book F, 
p. 198, 199, 200, & 2u2. 

(Signed) JNO. LOUGHBOROUGH, 


Surveyor General. 
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Orrice or U.S. Recorder or LAND TITLEs, 
Sr. Louis, 23rd April, 1870. 


This is to certify that the foregoing plat and description of survey 
No. 3340 and the certificate of approval thereof are correctly copied 
from p’s 198, 199, 200, & 201 of Record Book of Surveyors F, which 
book is on file in this office. 

ALBERT SIGEL, 
U.S. Recorder of Land Titles in the State of Missourr. 


To the introduction of which in evidence plaintiff objected as 
irrelevant, incompetent, and immaterial, on the ground that said ° 
survey does not embrace any of the land in controversy, and because 
it is a survey of a tract of land the title to which emanated from the 
Gover-ment later than the plaintiffs’ title, and was read subject to 
said objection. 


i4th. The following deeds relating to the Bizet claim, to 
Ob] wit: William Bizet to Charles Bizet, dated 18th February, 
1775; marriage contract, Charles Bizet and Mary Papin, dated 
29th January, 1774; marriage contract, Marie Papin and John B. 
Provenchere, dated Ist September, 1781; Mary Papin to Joseph 
Phillipson and Sylvester Labadie, dated 25th July, 1816; Paul Bizet 
to J. S. Provenchere, dated 138th August, 1835; John B. Boissey to 
J.S. Provenchere, dated 20th August, 1833; Labadie to Phillipson, 
dated 18th Mareh, 1818; Tournot to Phillipson, dated 22nd August, 
1856; Tournot to Bowman, dated 25th April, 1845; Tournot to 
Seymour, dated 12th May, 1845; Phillipson to Lindell, dated Ist 
May, SGI; Phillipson bo Lindell, dated Ist April, 1861; Lewis to 
Lindell, dated Sth April, 1861; Seymour to Tournot & Bosquet, 
dated 26th November, IS51: Lecom pte to Lindell, dated 30th Au- 
gust, 1849; Mallett to Lindell, 14th December, 1854; Bosquet to 
Lindell, dated 2nd April, 1852; Tournot to Lindell, dated 20th June, 
IS54; Mallett to Lindell, dated 31st October, 1855; Mayer to Baker, 
dated 21st January, IS57: Prietts to Lindell, dated 1st April, ISGL : 
Desaulinier to Baker, dated 18th July, 1857, as follows, to wit: 


Deed from Wm. Bizet, Adm’r, to Chas. Bizet. 
William Bizet, administrator, to Charles Bizet, 1775. 


Lon nul sept cent soixante quinze dimauche dix herit: Fevrier 

a lysone de la grande messe paroissiale du village de St. Louis de 
virtu de Vordonace Monsieur Don Pedro Piernas, Lieutenant Gov- 
ernieor des establissement des [linois et leurs dependence apartenats 
usa Majesté Catholique et ala requisition de Mr. Pierre Laclede 
Lequest negoceanteve credit er qualite de -xecuteur testament- 
aire de deffunct Guillaime Bezet jai moi, Francois Coten, 

562  hussier in la jurisdiction rayalle des Illinois soussigne me 
suis expres transporte and devant de la principale porte en- 

tre et sortee de la dite eglise accompagne denres deux soussegnés 
ou entant le monde sortant enground, nombre de la dete eglise jour- 
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vais declaré au public que julois tout presentement procedor pour la 
troesime et deniere adjudicatron a la vente dime terre de deux ar- 
pents et demi de large sur quarante arpents de long, situe a la Grand 
Prairie, tenant deuri cotté a cells de la veuve Hebert, et de l'autre 
coste a celledu nomme Cotle ; apurtenants a la succession de defunet 
Guillaume Bizet ou toutes personnes servut rienes a enchérer de- 
clarant ques la deux premiers criecs ont ete faites dans le cour de 
leneau des effets du d’ deffunt Bizet, et par nos chameurs reiteries 
le publie estant assemblé jauvois declare que ladjudicatane payera 
le prix de son adjudication en paux de cheverul ou castor au prix 
de ce poste ou piastres, gourdes, au ton de la pulleterie dans tout le 
corrant de mois de May prochaire entre les manes du Jr. Laclede, 
et payera les frais de créés et process verbaux contant, et en outre 
like terme de donner bonne et suffisante caution, et a instant la 
ditte terre a ete mise a prix parbents a cenquante livres par Coutin 
a cen levaces, par Charles Bezet a cent six livres, et apres plusieurs 
publications sorvent reciteries ne setant plus trouve personne 
563 asen en chirer et avoir at encher jusqua nudy led’r Charles 
Bezet aurvit demande acte de son enchere (pue lui a éte oc- 
troye et la dite terre lui a ete adjudges pour la ditte somme cent six 
livres en argent par Mr. Purnams, lequel Charles Bezet a promes de 
payer au turne Cy devant explique sous hypoteque de sous ses biens 
presents et avenirs fact et passe,and evant de la parte de ladite eglise 
en presence de Alexis Cotté et de Antoine Breda, tenvivers d’assis- 
tance qui ont ave Messieurs Don Pedra Piernas Laclede et moe huis- 
sier signe ces presentes et le dit Bizet a furt sa marque ordinaire a 
pres lecture fuites. 
ANTOINE BEREDA, 
+ MARDE pe CHARLES BIZET, 
PEDRO PIERNAS, 
ALEXIS COTLE, 
COLTIN, /luessier. 
LACLEDE, Siquest. 
Srare or Missouri, ea 
County of St. Louis, § at 
I, Julius De Mun, cl’k of the county court and ex-officio recorder, 
do hereby certify that the above and foregoing is a true and 
564 correct copy of the original document numbered 162 on file 
in my office. 


Given under ny hand and the seal of sald COUT in the city oft 


St. Louis, in the county and State aforesaid, tl's second day of June, 


A. D. 1842. 
[sEAL.] JULIUS De MUN, Recorder. 


Translation. 


In the year 1775, Sunday, the 18th of February, at the close of the 
high mass of the parish of the village of St. Louis, in virtue of an 
ordinance of Mr. Don Pedro Piernas, lieutenant governor of the es- 
tablishment of Illinois, and their dependents belonging to his Catholic 
Majesty, and upon the request of Mr. Laclede, an alien and merchant 
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at this post, in his quality as administrator of the estate of the estate 
of the deceased, William Bezet, 1, the undersigned, Francis Coten, 
sheriff of the royal jurisdiction of Illinois, haveexpressly repaired to 
the principal door, entrance and exit to the said church,acecompanied 
by my two undersigned witnesses, where, the people leaving the 
church in great number, | have declared to the public that | would 
presently proceed to the third and last adjudication of a piece of 
land two and a half arpents wide by forty arpents long, situated 
upon the Grand Prairie, adjoining on one side that of the Widow 
[lebert and on the otherside that of one Cotle, belonging to the es- 
tate of the aforesaid deceased Bizet; and the public being ias- 
65  sembled by my repeated outerys, | have declared that the 
biggest bidder will have to pay the price of adjudication In 
deer or castor skins at their value at this post, or hard plastres, or in 
as much peltry, before or during the month of May next, into the 
hands of Mr. Laclede, and he shall pry the CXPClises of the auction 
and hecessary documents, and that — moreover give good and suf- 
ficient security ; and now the aforesaid piece of ground was put up at 
the value of fifty pounds by Benito, atone hundred pounds by Coltin, 
at one hundred and six pounds by Charles Bizet, and after various 
outerys having been repeated and there being no person to bid big- 
ger and having waited till noon, when the aforesaid Charles Bizet 
demanded an action upon his bid, the same has been granted, and 
the aforesaid piece of ground has been adjudged to him for the sum 
of one hundred and six pounds in money by Mr. Piernas, to whom 
Charles Bizet has promised LO pay according to the terms hereinbefore 
explained,upon the hypothecation of his entjre possession, presentand 
future. Executed and granted in front of the door of the aforesaid 
church, in presence of Alexis Cotle and Antoine Breda, assistant wit- 
nesses, Who have, with Messrs. Don Pedro Piernay, Laclede, and 
myself, the sheriff, signed these presents, and thesaid Bizet has made 
his customary mark after the proceedings have been read. 
ANTOINE BREDA. 
ALEXIS COTLE. 
COLTIN, Sheriff. 
Mark of x CHAS. BEZETD. 
LACLEDE, Alien. 
566 PEDRO PIERNAS. 


Marriage Contract Between Maria Pepin and Chas. Bizet. 


Before me, Don Pedro Piernas, captain of infantry of the battal- 
lion of Louisiana, lieutenant governor of the establishment of Ilh- 
nois and dependencies belonging to his Catholic majesty, personally 
appeared Charles Biset, unmarried, about twenty-seven years of age, 
son of the deceased Paul Bizet and Charlotte Julie, residing at the 
post of St. Louis, in Illinois, a native of Montreal, in Canada, con- 
tracting for himself and his name, party of the one part, and Marie 
Pepin, of age, being twenty-eight years old, native of the parish of 
St. Jean, Island of Orleans, near the city of Quebec, in Canada, 
daughter of Jean Pepin and Marie Laurie Marchand, attended by 


~~ 
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Jean Marie Pepin, her brother, contracting for her and in her name, 
party of the other part; which parties, by the consent and advise 
of their relatives and friends, here assembled and hereinafter named, 
have made and agreed betweeen themselves to the following treaty 
and convention of marriage, viz: On the part of Charles Bizet, his 
brother and Louis Vaellant, his brother-in-law; Antoine Riviere, 
Amable Geryon, and Pierre Laclede, merchant; Joseph Michel 
Trillon and Joseph Manselle, residents, her friends and witnesses. 
The said Charles Bizet and the said Marie Pepin, with the consent 
of her brother, Jean Marie Pepin, have promised, and do promise, 

to take each other in the name and law of matrimony, and 
567 cause the same to be celebrated and solemnized before our 

Holy Mother, the Catholic Apostolic and Roman church, as 


soon as possible, or as soon as one of the parties shall require it of 


the other, the said future couple to be one and common in all goods, 
real, personal, and acquired, agreeably to the custom established in 
this colony, in conformity with which their community will be regu- 
lated even should they hereafter transfer their residence to a county 
of different laws and customs, which they expressly abrogate and 
renounce. 

They shall not, however, be liable each for the other’s debts made 
and contracted previously to the celebration of the said merriage, 
and if any such be found they will be paid and discharged by 
him or her who may have contracted them, so that the other or his 
her property shall not be in any manner liable therefor. The said 
future couple take each other with their goods and rights to them 
belonging actually, and with those which may hereafter acerue to 
them, real, personal, acquired, and purchased, which goods, from 
whatever line they may accrue and in whatever place they may be 
situated, shall enter wholly into the community without exception 
or reservation. And in proof of the sincere friendship the said 
future husband entertains for the said future wife he, by these pres- 

-ents, has endowed and does endow her in the sum of fifteen 
568 hundred livres as a fixed and intrinsic dowry, once paid to be 

had and taken so soon as the dowry shall take place from all 
and each the real and personal property of the said future husband, 
which will remain bound, encumbered, and mortgaged therefor. 

The jointure shall be reciprocal to the survivors of said future 
couple in the sum of iive hundred livres, to be taken by the surviv- 
ors from the personal property of the community, agreeably to the 
valuation of the inventory which shall be taken, and without a pub- 
lic sale or the said sum in money, at the choice and option of said 
survivors. 

The said future wife and the children born of said marriage will 
be permitted, on renouncing the said community, to relate frankly 
and clearly all that she may have brought to the said future mar- 
riage, even her dowry and jointure, as above stated, for which, in 
the one renunciation, she shall be released and indemnified for all 
debts and mortgages of said community by the heirs, and from the 
property vf said future husband, although she may have spoken 
thereof, been bound or condemned thereto, for which cause and ren- 
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dition of this present contract there shall be a mortgage on all and 
each the goods of the said future husband, actual or future. 

And as a proof of the mutual affection and reciprocal friendship 

the said future couple by these presents make each to the other 
569 amutual reciprocal donation during life, and in the best 

form in which a donation can be made, to the survivor of 
said future couple of all and each the real and personal goods, ac- 
quisi-ons, and purchases, which the first one dying may have or leave 
at the hour of his or her death, to. be held by the said survivor as 
occupant during life, under security on oath, on the condition that 
the said survivor shall keep in repair the houses, buildings, and in- 
heritance during his or her lifetime, and give up the whole in good 
order when the usufruct established by this present donation shall 
terminate, and the said goods shall be divided among the heirs of 
the two. This present donation thus made only in ease there should 
be no children living, born or to be born of said future marriage, 
for, in the event of children, the said donation will be null in right. 

For this it has been covenanted and agreed between the parties, 
promising, &c., binding, &e., renouncing, Ke. 

Done and executed at the said port of St. Louis, at the residence 
of Jean Marie Papin, in the year one thousand seven hundred [and] 
seventy-four, the twenty-ninth day of January, in the presence of the 
said relatives and friends aforesaid, and of Eugene Alvarez, sergeant 
of the troops, and Joseph Labasieu, attending witness, who, with me, 
have signed these presents, with the exception of the future husband 

and the said future wife, who have not signed, and when re- 
570 quested so to do declared they knew not how to sign, and 
made their customary mark after the reading hereof. 
Mark of x MARIE PEPIN. 
Mark of x JEAN MARIE PEPIN. 
Mark of x CHARLES BIZET. 
J. M. PEPIN. 
LACLEDE LAQUEST. 
LOUIS VAEHARD. 
Mark of x JEAN B’TE BIZET. 
Mark of x Mr. TRILLON. 
Mark of x ANTOINE RIVIERE. 
AMABLE GUYON. 

Mark of x JOSEPH MANDEVILDE. 
PEDRO PIERNAS. 
LABASIERE. 


Witnesses. 


Marriage Contract between Mary Bizet and John B. Provenchere, \st 
Sept., 1781. 


(2056.) Before Francois Cruzat, brevet lieutenant colonel of in- 
fantry, commander and lieutenant governor of the western part of 
Illinois, in presence of the attending witnesses, Benito Vasquez and 
Juan Olivier, personally appeared Juan Baptiste Provenchere, re- 
siding in the said town of St. Louis (Illinois), stipulating for himself 
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and [in] his name, party of the first part, and Maria Papin, widow 
of Charles Visette, deceased, stipulating for herself and in her name, 
party of the other part, which parties, with the advise and consent 
of their relatives and friends here present and hereinafter named—to 
wit, on the part of the said Juan B’te Provenchere, Antoine Requal, 
and Louis Rober, residing in the town, and on the part of the said 
Maria Pepin, Juan Marie Pepin, her brother, Gabriel Cerre, and 
J’h Brazeau, merchants, residing in the same time—which 
571 parties here made and agreed to the matrimonial convention 
as follows, to wit: 


First. The said Juan B’te Provenchere and the said Maria Pepin 
have promised and do promise to take each the other, with the con- 
sent of their relatives and friends, in the name and according to the 
matrimonial laws, and to have their marriage celebrated as soon as 
one of the parties shall require it of the other, and according to the 
form of our mother, the C. A. and Roman Church. 


2nd. The future couple shall be one and in common as regards 
the goods hereinafter mentioned, to wit: On the part of the said 
Juan B’te Probanche, the sum of five thousand livres, in real and 
personal goods, and on the part of the said Maria Pepin the sum of 
two thousand livres in money. All the goods shall enter in the 
community, and the said future couple wish and have covenanted 
that the survivor of them shall inherit the whole of the goods of 
the said community. 

ord. The future husband, in case he should die before the future 
wife, has named her the heiress of all his goods, for the said Maria 
Pepin to enjoy by special privilege all the goods he actually pos- 
sesses and these they may acquire in future by their labor and in- 
dustry. 

4th. The future couple have covenarted and agreed that if the 

said Maria Pepin should die before her said husband the 
572 children she has with her first husband, Charles Viset, shall 

divide in equal part the goods of the present community 
with the said Jn. B’t- Probanche. 

Sth. The aforesaid J’n B’t- Probanche, in consideration of the 
friendship he entertains towards the said future wife, has made to 
her, by these presents, donation of the sum of one thousand livres as 
a dower and another gift of fifteen hundred livres asa jointure, 


which two sums shall be taken out of the goods, actual and future, of 


the said community. 

6th. It is covenanted between both parties that all the debts con- 
tracted either by the one or by the other party shall be paid and 
satisfied by him or her who shall have made or contracted them, 
and out of his or her goods thus made and agreed between the 
aforesaid parties, pronouncing, &c., agreeing, &c., before me, the said 
lieutenant governor, and in the presence of the attending witnesses 
who have signed these presents, the contracting parties, having de- 
clared not knowing how to write, have made their customary mark 
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of a cross, at St. Louis, of Illinois, the Ist day of September, in the 
year one thousand and seven hundred and eighty-one. 


JUAN BAPE x» PROBANCHE. 
mark. 

MARIA x PAPIN. 

Ss. CERRE JN BRAZEAU. 

LOUIS x ROBER. 


FRANZ CRAZAT. 

JUAN OLIVIER REYNAL. 
BENITO VASQUEZ. 

4. B. Pea 


573 Sratre or Missourlt, } : 
, . . . a _ 
County of St. Louis, | 


|, the undersigned, recorder for said county, certify the foregoing 
is a true copy of the marriage contract between Jean B’te Provenche 
and Maria Pepin, of the date of recording and of the translation of 
the same as fully as the same remains of record in my office, in 
Arch., vol. 3, p. 178 and foll. | 

Witness my hand and official seal this 27th day of November, 
18d. 

[SEAL. ] C. KEMBLE, 
Recorder. 


Deed of Mary Papin and B. Provenchere to Jos. Philipson & Sylvester 
Lahadie. 


Know all men by these presents that we, Maria Papin, widow of 
Jean Baptiste Provenchere, deceased, and Jean Louis Provenchere, 
of the town and county of St. Louis, Territory of Missouri, having 
the right to eall ourselves and to act as the heirs of Jean Baptiste 
Provenchere for the piece and in consideration of the sum of one 
hundred and sixty dollars, lawful money of the United States, which 
has been well and duly paid us by Joseph Philipson and Silvestre 
Labacdie, of the said place, as we acknowledge it by these presents, 
and from which sum we hold them released, and we discharge them, 
their heirs and legal representatives, have this day sold, ceded, relin- 
guished, surrendered, abandoned, and transferred, as in fact and by 
these presents we sell, cede, and relinquish, surrender, abandon, 
and transfer to the said Joseph Phillipson and Silvestre Laba- 

die, their heirs and legal representatives, all the rights, 
574 titles, actions, claims, and property and interest which we 

have or can have in and toa land lying and being situated 
at about three miles and a half, in the western part, from the town 
of St. Louis, at the place commonly denominated “Grand Prairie,” 
which land contains two arpents in front by forty in depth, and is 
bounded on the north side by a read thirty-six feet broad, which 
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separates it from the land which Pierre Chouteau bought of Alexis 
Marie, and on the south side by a land of an owner unknown; on 
the east & west by vacant lands, which land belongs to us as having 
been cultivated during a number of years by the said Jean Baptiste 
Provenchere, deceased, and whose heirs we are, as hereinabove said, 


promissing to warrant the above-said land against ourselves, our 
heirs and legal representatives, as well as against any other heirs of 
_ ’ > « 


the said Jean Baptiste Provenchere, in our respective capacities, to 
wit, I, the above-said Marie Papin, as widow of the said Jean Bap- 
tiste Provenchere, and the above-said: Jean Louis Provenchere, as 
the son of the said Jean Baptiste Provenchere, deceased, but notagainst 
any other persons who might claim and have a right to the above- 
said land by virtue of a better title than that hereinabove mentioned, 
for the said Joseph Phillipson and Silvestre Labadie, to have, man- 
age, and dispose of the above-said land, with all the rights 
575 and privileges thereunto belonging and to belong as property 
to them of right belonging, and to their heirs and legal rep- 
resentatives, from this time forth. 
In testimony whereof we have signed, sealed, and delivered these 
presents this 25th of July, 1816. 


her 
MARIE x WIDOW PROVENCHERE. [seat.] 
mark. 
his 
JEAN LOUIS x PROVENCHERE. [ SEAL. | 


mark. 


Signed and sealed in presence of— 
P. PROVENCHERE. 
M. P. LEDUC. 


Deed of Paul Bizet to John Louis Provenchere. 


Know all these men by these presents that I, Paul Bizet, of the county 
of St. Louis, in the State of Missouri, for and in the consideration 
of the sum of five dollars to me in hand paid at and before the un- 
sealing and delivery of these presents, have granted, bargained, and 
sold, released, confirmed, and quit-claimed, and do by these presents 
grant, bargain, and sell, release, confirm, and quit-claim, unto Jean 
Louis Provenchere, of the county and State aforesaid, all my right, 
title, interest, and claim which I now have or may hereafter have in 
and to the estate of my deceased father, Charles Bizet, whether in 
possession, remainder, or reversion and w-ether in law or in equity, 
hereby releasing, confirming, and quit-claiming the same; to have 
and to hold the same to him, and to his heirs and assigus, forever. 

In testimony whereof J have hereunto set my hand and seal, at 
the city uf St. Louis, this thirteenth day of August, eighteen hundred 
and thirty-three. : 


his 
576 PAUL x BIZET. 
mark. 


Witness: 
CHARLES BOSSERRON. 
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STATE OF MISSOURI, 


: . ‘ > $5 
County of Ne. Louis, j 


Be it remembered that on this thirteenth day of August, in the 


vear of our Lord eighteen hundred and thirty-three, before me, Wil- 


son Primm, a justice within and for the county aforesaid, appeared 
Paul Bizet, who is personally known to me to be the same person 
whose name is subscribed to the foregoing instrument of writing as 
having executed the same, and acknowledged ihe said instrument 
of writing to be his act and deed, for the purposes therein men- 
tioned. 
Taken and certified the day and year aforesaid. 
WILSON PRIMM, 
Justice of the Peace, St. Louis County. 


Recorded 19th August, 1855. 
ARCHIBALD GAMBLE, 
Recorder. 
STATE OF MISSOURI, 
County of St. Louis, | 
I, the undersigned, recorder for said county, certify that the fore- 
going is a true copy of a deed from Chas. Bizet to Jean Louis Pro- 
venchere, of the certificate of acknowledgement, and also of the date 
of recording as fully as the same remains of record in my office, in 
book .¥ }). Dd. 
Witness my hand and official seal this 18th day of September, 


, SS bo 


1S5S. Cc. KEMBL K, 
Recorder, 
P’r J. CONRAD, D’y. 
aya Deed of Jno. B. Boissy to L. Provenchere 


Know all men by these presents, that I, John Babtiste Boissy 
and Marie Bizet, who was the daughter of Charles Bizet, deceased, 
of the county of St. Louis, in the State of Missouri, for and in con- 
sideration of the sum of five dollars to me in hand paid by John 
Louis Provenchere, of said county and State, at and before unseal- 
ing and delivery of these presents, the receipt whereof is hereby 
acknowledged, having granted, bargained, and sold, and do by these 
presents grant, bargain, and sell, unto him, the said John Louis 
Provenche, his heirs and assigns, forever, all my right, title, interest, 
and claint, whether in law or equity, whether in remainder or rever- 
sion, Which I now have or may hereafter have in and to the estate 
of the said Charles Bizet, deceased, as heir-at-law claiming under. 
him or through my mother, Marie Bizet, aforesaid, now deceased ; 
to have and to hold the same to him, the said John Louis Proven- 
chere, his heirs and assigns, forever. 

In testimony whereof [ have hereunto set my hand and seal this 
twentieth day of August, eighteen hundred and thirty-three. 


bis 
JOHN B. x BOISSY. [seat.] 
mark. 


Signed, sealed, and delivered in presence of witness— 


BUSBY. 
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STATE OF eres 
County of St. Louis, | 


Be it remembered that on this twentieth day of August, in the 
year of our Lord one thousand eight hundred and thirty- 
578 three, before me, Wilson Primm, a justice of the peace within 
and for the county aforesaid, came John Bb. Boissy, who is 
personally known to me to be the person whose name is subscribed 
to the foregoing instrument of writing as having executed the same, 
and acknowledged the said instrument of writing to be his act and 
deed for the purposes therein mentioned. 
Taken and certified the day and year aforesaid. 


WILSON PRIMM, 
Justice of the Peace, St. Louis County. 


SS - 


Recorded 19th October, 1835. 
ARCHIBALD GAMBLE, 


Recorder. 
STATE OF MIssouR : a 
County of St. Louis, 7 


[, the undersigned, recorder for said county, certify that the fore- 
going is a true and complete copy of an instrument of writing from 


J. B. Boissy to J. L. Provenchere, and also of the certificate of 


acknowledgement, and of the date of recording thereof as fully as 
the same is of record in my office in book V, p. 85. 
Witness my hand and official seal this 15th September, 1858. 
. KEMLE, Recorder, 
P’r CONRAD, D’y. 


Deed from Sylvester Labadie to Jos. Phillipson. 


This indenture, made this tenth day of March, in the year one 


thousand elght hundead and eighteen, between Sylvestre Labadie, of 


the town of St. Louis, Teritory of Missouri, of the — part, 
979 and Joseph Philipson, of said town, of the other part, wit- 
nesseth : That the said Sylvestre Labadie, far and in considera- 
tion of the sum of one dollar to him in hand paid by the said Joseph 
Philipson, the receipt whereof he doth hereby acknowledged, hath 
given, granted, bargained, sold, aliened, enfoetfed, & confirmed, and 
by these presents doth grant, bargain, sell, alien, enfoeffed, & con- 


firmed, unto the Joseph Phlilipson the one-half of a certain tract of 


land containing two arpents in front by forty in depth, situate and 
lying about three miles and one-half west of Saint Louis, in the Grand 
Prairie, being the same tract formerly purchased by the said Laba- 
die & Philipson, jointly, from Marie Papin Provenchere and Jean 
Louis Provenchere, heirs of Jean Baptiste Provenchere by deed 
dated July 25th, 1816, and recorded in B. F (4.44), in the clerk’s 
office for the county of St. Louis, being bounded on the northern 
side by the road which separates it from the lands of Pierre Chou- 
teau, formerly belonging to Alexis Marie, and on the south side by 
unknown lands; to have and to hold the said half, being the part 
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of the said purchase belonging to said Labadie, to him, the said 
Phillipson, his heirs, &e.,in fee-simple forever, with all — singular the 
privileges thereto belonging, and all the rights, claims, and demands 
possessed by the said Lababie in and to the said tract, he doth hereby 
release & make over to said Phillipson, and moreover the said Syl- 
vestre doth hereby covenant to and with the said Phillipson 
580 that he will warrant and defend the said Phillipson, his heirs 
and assigns, against all claims by, through, or under him, but 
no further. 
In testimony whereof the said Sylvestre hath hereunto subscribed 
his hand and affixed his seal the day above mentioned. 
PTRE. LABADIE. SEAL. 
VICTORE LABADIE.  [seat. 


Tester: P. PROVENCHERE. 


Territory oF Missourt, — | 
County nS Township of Nf. Louis. { 

Be it remembered that on the twenty-fifth day of August, in the 
year of our Lord one thousand eight hundred and nineteen, before 
me, one of the justices of the peace of the township and county of St. 
Louis, personally appeared Peter Provenchere, who, being duly sworn 
on the Evangelist of Almighty God, saith & declared that he was 
present when Sylvestre Labadie and Victore, his wife, signed, sealed, 
and declared the foregoing deed of conveyance as their act and deed 
for the purposes therein contained, and that he, the deponent, at the 
same time put his hand to the same as a witness. 

Stone to and subscribed to before me, justice of the peace afore- 
said, day and date above written. 


88 ? 


P. PROV ENCHERE. 
JOSEPH CHARLES, J. P. [seat.] 


Recorded this 25rd day of August, 1819. 


ARCHIBALD GAMBLE, Clerk. 


STATE OF MISSOURI, } - 
County of St. Louis, j sa 


O81 . [, the undersigned, recorder in and for said county, do 
hereby certify that the foregoing is a true and correct copy of 
a deed from Sylvestre Labadie to J. Phillipson; also of the certifi- 
cate of acknowledgement of the date of recording thereof as fully 
as the same remains of record in my office, in book H, p. 442. 
Witness my hand and official seal this 15th day of Sept., 1858. 
C. KEEMLE, Recorder, 
P’r J. CONRAD, D’y. 


Deed from Peter Tournot & Wife to Jo. Philipson. 


Know all men by these presents that I, Pierre Tornat, alias La- 
jovie, and Judith, my wife, by me authorized to act as party thereto, 
residing in the town and county of St. Louis, State of Missouri, for 
the price and consideration of a sum of forty dollars, which have 
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been well and duly — to us by Joseph Phillipson, of the said town, 
before the signing and delivery of these presents, for which there is 
a receipt, have sold, ceded, relinquished, surrendered, abandoned, 
& transferred, as in fact and by these presents we sell, cede, relin- 
quish, surrender, abandon, & transfer, without any warranty what- 
ever, to the said Joseph Philipson, his heirs or legal representatives, 
all the rights, title, pretentions, property-rights, claim, & actions 
which we have or can have in and to a land of two arpen-s in front 
by forty arpen-s in depth, which Maria Papin and Jean Louis Prov- 
enchere sold to Sylvestre Labadie and Joseph Philipson by deed 
dated the twenty-fifth of July, 1816, and which land is situ- 
582. ated at about three miles and a half from the said town of 
St. Louis, which land belongs to me as one of the heirs of 
Jean Baptiste Provenchere, my grandfather, deceased ; for him, the 
said Joseph Phillipson, his heirs and legal representatives, to have, 
manage, and dispose of all the rights and privileges thereunto be- 
longinging or to belong now and forever. 
In testimony whereof I, the above-said Pierre Tournot and Judith, 
my wife, have signed and sealed these presents, at St. Louis, the 
twenty-second of August, 1836. 


PIERRE TOURNOT. [SEAL. | 
her 
JUDITH x TOURNOT. § [seac.] 


mark. 


“> 


Power of Atty from P. Tournot th. Provenchere to Sam’l M. Bowman. 


Whereas John Louis Provenchere, dee’d, late of St. Louis county 
and State of Missouri, died intestate and without issue, who is the 
son of John Baptiste Provenchere, and who is suppose- to have in-_ 
herited certain lands, interests, and possessions of and through his 
said father; and whereas the said John Louis Provenchere did in 
his lifetiine purchase certain interests, claims,and lands of the heirs 
and representatives of William Bisset and Charles Bizet (and various 
other persons), which he conveyed to Robert Forsyth, and also other 
lands which he did not convey in his lifetime, situated in said. 
county and State aforesaid: 

Therefore, know all men by these presents that we, the under- 

signed, Catherine Provenchere, widow of the said John Louis, 
583 and Peter Tournot, nephew of the said John Louis and grand- 

son of the said John Baptiste Provenchere, have made, con- 
stituted, and empowered, and by these presents do make, constitute, 
and empower, Samuel M. Bowman our true and lawful attorney for 
us and each of us and in each of our names, to bargain, sell, convey, t 
quit-claim, and release all our & each of our interests and property 
in and to the claim, lands, and interests which we or either of us 
have derived as aforesaid, and for such sum or sums of money as 
he, our said attorney, shall deem proper (providing he does not sell 
for less than four hundred dollars), and to execute and deliver 
proper quit-claim deeds or releases and to affix each of our seals 
thereto, and to do all things in the premises in as ample and com- ‘ 
plete a manner as we could ourselves do, hereby ratifying and con- 


—— 


JOHN BAKER FT ALT. 997 


firming all lawful acts done by our said attorney by virtue hereof. 

In testimony whereof we lave hereunto set our hands and seals, 
at the city of St. Louis and State aforesaid, this 22nd day of April, 
A. D. 1845. 


PETRE TOURNOT SEAL. | 
CATHERINE PROVENCHERE. §[seat.] 
STATE OF Missourt, ) 


County of St Louis, { xy 


Be it remembered that on this twenty-fifth day of April, eighteen 
hundred and forty-five, before ne, Benjamin F. McKenney, a justice 
of the peace within and for the county eforesaid, came Cath- 
584  erine Provenchere and Peter Tournot, who are personally 
known to me to be the persons whose names are subscribed 
to the foregoing instrument of writing as parties thereto, and sevy- 
erally acknowledge- the same to be their true act and deed for the 
purposes therein mentioned. 
Taken and certified the day and year last aforesaid. 
BENJ. F. MCKENNEY, 
Justice of the Peace. 


liled 12th May and recorded May 13th, 18465. 
S. D. BARLOW, Recorder. 


STATE OF MIsSOURI, 
. . ‘ . ie" SS : 
( ounty of St. Louis, } 


I, the undersigned, recorder for said county of St. Louis, do here- 
by certify the foregoing to be a true and correct copy of a power of 
attorney by Catherine Provenchere and Peter Tournot to Samuel 
M. Bowman, together, of the certificate of acknowledgement and the 
dates of filing and recording of the same, as it remains on record in 
my office, in book R. No. 3, page 5. 22. 

‘Witness my hand and official seal hereto affixed, at St. Louis, this 


thirteenth day of June, eighteen hundred _ fifty-six. 
[ SEAL. | . KEEMLE, Recorder. 


Deed from Peter Tournot to Jesse Seymour. 


Know all men by these presents that the undersigned, Catherine 
Provenchere and Petre Tournot, of the city of and county of St. Louis, 
and State of Missouri, by their attorney, Samuel M. Bow:nan, acting 
under a letter of attorney dated the twenty-fifth day of April, A. D. 

eighteen hundred and forty-five, for and in consideration of 
585 the sum of five hundred dollars paid by Jesse Seymour, of 

the county and State aforesaid, the receipt whereof is hereby 
acknowledged, have remissed, released, and forever quit-claimed unto 
the said Jesse Seymour, his heirs and assigns, all our and each of 
our right, title, property, and interest in and to the estates of Jolin 
Baptiste Provenchere and John Louis Provenchere, both deceased ; 
to have and to hold whatever property or interest in or right to 
property which may be — of them, the said John Baptiste and John 
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Lewis, at the time of their decease, and which has or may descend 
to us as their legal heirs and representatives, together with all the 
privileges and appurtenances thereunto belonging, unto said Jesse 


Seymour, — heirs, and assigns, to his and their use forever, so that 
neither of us nor our heirs, nor any person claiming by or through 
us, shall at any time hereafter, by any way — means, have, claim, 


or demand any right or title to the aforesaid estate, or any part or 
parcel thereof, forever. . 
[In testimony whereof we have hereunto set our hands and seals 
this twelfth day of May, A. D. eighteen hundred and forty-five. 
CATHERINE PROVENCHERE,  [seat. 
PETER TOURNOT, a, 
By SAMUEL M. BOWMAN, 
Attorney by Deed Dated April 25th, 1545. 


STATE OF Missourt, | 
; . , . + SS o 
County of St. Louis, | 


Be it remembered that on this twelfth day of May, A. D. eighteen 
hundred and forty-five, before me, Benjamin F. MeKenney,a justice 
of the peace within and for the said county aforesaid, came 

586 Samuel M. Bowman, who is personally known to me to be the 
real person who executed the within instrument of writing, 

and who acknowledged that he subscribed the names of Catharine 
Provenchear and Peter Tournot to the same for the uses and pur- 
poses therein mentioned, by virtue of a power of attorney given him 


for that purpose by the said Catharine and Peter, the 25th day of 


April, A. D. 1845, and that he subscribed the same as their act and 
deed, as parties thereto. Taken and certified this 12th day of May, 
A. D. 1845. 

BENJ. F. McK ENNEY, 


Justice of the Peace. 


Filed for record May 12th, 1845. Reeorded May 13th, 1845. 
| Ss. D. BARLOW, Recorder. 


STaTE OF MIssOURI, 
County of Saint Louis, | 


I, the undersigned, recorder for said county of St. Louis, do hereby 
certify the foregoing to be a true and correct copy of a deed by 
Catharine Provenchere and Peter Tournot to Jesse Seymour, to- 
gether, of the certificate of acknowledgement, and the dates of filing 
and recording of the same as it remains on record in my office in 
book R No. 3, page- 21 and 22. 

Witness my hand and official seal, hereto affixed at St. Louis, this 
thirteenth day of June, eighteen hundred and fifty-six. 

C. KEEMLE, Recorder. 


Deed from Jos. Philipson & Wife to Peter Lindell. 


This deed, made this first day of May, eighteen hundred and sixty- 
one, by and between Joseph Bb. Philipson and Mary L. Philipson, 


= 


JOHN BAKER ET AL. IQY 


his wife, of the town of Cape Girardeau, Missouri, parties of 
987 ~~ the first —, and Peter Lindell, party of the second part, wit- 
nesseth : That the parties of the first part, in consideration of 
one hundred and twenty-five dollars to them paid by the party of 
the second part, the receipt of which is hereby acknowledged, do by 
these presents grant, bargain, & sell, convey, and confirm unto the 
said party of the second part all their interest as heirs and devisees 
of Joseph Philipson, our uncle, deceased, WN all our interest WX title 
whatsoever in & to a certain common field lot in the Grand Prairie 
common fields of St. Louis, which lot was cultivated & possessed by 
John Baptiste Provenchere for several years, before the change of 
government in 1803, and his a front of one arpen- of land by a 
depth of forty arpen-s, bounded on the north by an old road that 
separated said Provenchere’s lot from a lot of Alexis Marie, who 
sold to Pierre Chouteau, and Pierre Chouteau to the heirs of Vincent 
Bouis, which Bouis lot now adjoins the said Provenchere’s lot on 
the north, and bounded on the south by land formerly cultivated by 
one Corneau, and now owned by Peter Lindell, & a part of his farm 
south of the Olive-street roud, being the same lot sold by Marie 
Provenchere & John Louis Provenchere to Joseph Philipson and 
Sylvestre Labacdie by deed dated the 25th day ot July, LS16, X re- 
corded in book I*, pp. 44 of records of St. Louis county recorder’s 
office & then supposed to contain two UuPpen-s in front by forty 
arpen-s in depth, but limited by survey to one arpen- in front 
538 by forty in depth, our intent being to convey all our interest 
in the same lot so cultivated by said John Bb. Provenchere 
before 1803; to have and to hold the same, with all the rights, 
privileges, tcnements, & appurtenances thereunto belonging, unto 
the said Peter Lindell & his heirs & assigns forever. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals this day and year first above written. 
J.B. PHILIPSON. — [seat. 
M. L. PHILIPSON. =r 


STATE OF Missount, 
County of Nt. Louis, ) 


88 : 


Be it remembered that on the first day of June, eighteen hundred 
and sixty-one, before me, the undersigned, clerk of the Cape Girar- 
deau court of common pleas for the county and State aforesaid, 
personally came Joseph B. Philipson and Mary L., his wife, who are 
personally known to me to be the persons whose names are sub- 
subseribed to the foregoing instrument of writing as parties thereto, 
and they acknowledged the same to be their act and deed for the 
purposes therein mentioned. She, the said Mary L., being first made 
acquainted with the contents of said deed, acknowledged, on an ex- 
amination separate and apart from her said hushand, that she exe- 
cuted the same and relinquished her dower in the land described 
therein fully & without any undue influence or compulsion on the 
part of her said husband. 

In testimony whereof |, Henry R. Swan, clerk of the court 
589 as aforesaid, hereunto set my hand and affixed the seal of 
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said court, at office in the city of Cape Girardeau, the day & year 
first above written. 

[SEAL. | HENRY R. SWA N, Clerk. 
STATE OF MIssouRI, es 

te : . » 88° 

County of St. Louis, | 


I, the undersigned, recorder for said county, certify the foregoing 
instrument of writing was filed for record in my office April 15th, 


1864, and is truly recorded in book 286, p. 222. 
Witness my hand and official seal the date aforesaid. 
[SEAL. | A.C. BERNUDY, 


re corde Fe 


Deed from Theo. F. Philipson to Peter Lindell. 


This deed, made on the first day of April, eighteen hundred and 
sixty-one, by and between Theodore F. Philipson, of Saint Louis, 
party of the first part and Peter Lindell, of St. Louis, party of the 
second part, witnesseth: That the said party of the-first part, in con- 
sideration of one hundred and twenty-five dollars to him paid by 
the said party of the second part, the receipt of which is hereby 
acknowledged, doth by these presents grant, bargain, and sell, con- 
vey, & confirm unto the said party of the second part all his inter- 
est as heir and devisee of Joseph Philipson, my uncle, deceased, in 
& to a certain common lot in the Grand Prairie common field of St. 
Louis, which lot has a front of one arpen- of land by a depth of 

forty arpen-s, bounded on the north by an old road that sep- 
590 arates said Provenchere’s lot from a lot of Alexis Marie, who 

sold to Pierre Chouteau, & Pierre Chouteau to the heirs of 
Vincent Bouis, which Bouis lot now adjoms the said Proven- 
chere lot on the north, and bounded on the south by lands 
formerly cultivated by one Corneau & now owned [by] Peter 
Lindell and a part of his farm south of the Olive-street plank 
road, the said Provenchere lot being the same one cultivated 
& possessed by John Baptiste Provenchere for several years before 
1803 and the same lot sold by Marie Provenchere and John 
Louis Provenchere to Joseph Philipson and Sylvester Labadie by 
deed dated 25th day of July, 1816, & recorded in book F, pp. 44, of 
records of Saint Louis county recorder’s office, & then supposed to 
contain two arpen-s In front by forty arpen-s in depth, but limited 
by survey to one arpen- by forty, my intent being to convey all my 
interest — the said lot so cultivated by said John B. Provenchere 
before 1803; to have and to hold the same, with all the rights, im- 
munities, privileges, and appurtenances hereunto belonging unto 
the said party of the second part and his heirs and assigns forever, 
the said Theodore F. Philipson hereby covenanting that he & his his 
heirs, executors, and administrators shall and will warrant and de- 
fend the title to the said premises unto the said party of the second 
part, his heirs and assigns, forever, against the: lawful claims and 
demands of all persons whomsoever claiming under him, the 
grantor. 


~a 


~__ 
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591 In testimony whereof the said party of the — part hath 


hereunto set bis hand and seal the day & year first above 
written. 


THEODORE F. PHILIPSON. [seat] 


Signed, sealed, & acknowledged in the pressence of the under- 
signed. 


STATE OF MISSOURI, 
: > a : - $8 
Count of St. Louis, | 


Be it remem bered that on the first day of April, eighteen hundred 
and sixty-one, before me, the undersigned, a notary public within 
and [ for] said county, known to me to be the same person whose 
name is subseribed to the foregoing instrument of writing as party 
thereto, and he acknowledged the same to be his act and deed for 
the purposes therein mentioned. 

[n testimony whereof [ have hereunto set my hand and affixed 
my notarial seal, at office in St. Louis, the day and year last afore- 
sald. 

ASHTON P. JOHNSON, 
Notary Public. 


STATE OF Muissourt, f 
County of Saint Louis, } 


Be 


[, the undersigned, recorder for said county, certify that the fore- 
going instrument of writing was filed for record in my office April 
2nd, 1861, and is truly recorded in book 258, p. 150. 

Witness my hand and official seal the date aforesaid. 


| SEAL. | A. C. BERMOUDY, 
Recorder. 
. O92 Deed from Alex. Lewis & Wife to Peter Lindell. 


This deed, made on the eighth day of April, eighteen hundred 
and sixty-one, by and between Alexander Lewis and Esther, his —, 
of Saint Louis, parties of the first part, and Peter Lindell, of St. 
Louis, party of the second part, witnesseth: That the said parties of 
the first part, in consideration of the sum of one hundred and 
twenty-five dollars to them paid by the said party of the second 
part, the receipt of which is hereby acknowledged, do by these pres- 
ents grant, bargain, & sell, convey, and confirm unto the said party 
of the second part all of our interest as heirs and devisees of Joseph 
Philipson, our uncle, deceased, in and to a certain common field tot 
in the Grand Prairie common fields of Saint Louis, which lot has a 
front of one arpen- of land by il depth of forty arpen-s, bounded on 
the north by an old road that separates said Provenchere’s lot from 
a lot of Alexis Marie, who sold to Pierre Chouteau, & Pierre Chou- 
teau to the heirs of Vincent Bouis, which Bouis lot now adjoins the 
suid Provenchere lot on the north, and bounded on the south by 
lands formerly cultivated by one Corneau and now owned by Peter 
Lindell & a part of his farm south of the Olive-street plank road, 
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the said Provenchere lot being the same one cultivated & possessed 
by John Baptiste Provenchere for several years before 1803, and the 
same lot sold by Marie Provenchere & John Louis Provenchere to 

Joseph Philipson and Sylvestre Labadie by deed dated 25th 


D935 day of July, 1816, recorded in book F, pp. 44, of records of 


St. Louis county recorder’s office, and then supposed to con- 
tain two arpen-s In front by forty arpen-s in depth, but limited by 
survey to fo one arpen- by forty, our intent being to convey all our 
interest in the said lot so cultivated by said John Bb. Provenchere 
before 1803; to have and to hold the same, with all rights, immuni- 
ties, privileges, and appurtenances hereunto belonging, unto the said 
party of the second part and /e heirs and assigns forever, the said 
Alexander Lewis and Esther Lewis, his wife, hereby covenanting that 
they and their heirs, executors, and administrators shall and will 
warrant and defend the title to the said premises unto the said party 
of the second part, his heirs and assigns, forever against the lawful 
claims of all persons whomsoever claiming under them, the said 
grantors. 

In witness whereof the said parties of the first part hereunto set 
hands and seals the day & year first above written. 
ALEX. LEWIS. SEAL. 
ESTHER LEWIS. ‘wo Ms 
STATE OF Missouri, per 
County of St. Louis, ( ish 


Be it remembered that on this ninth day of April, eighteen hun- 
dred and sixty-one, before me, the undersigned, Edward N. Traey, 
clerk of the St. Louis land court within and for the county 
594 = aforesaid, came Alexander Lewis and Esther, his wife, who 
are both personally known to me to be the same persons 
whose names are subscribed to the foregoing instrument of writing 
as parties thereto, and they severally acknowledged the same to be 
them act and deed for the purposes therein mentioned, and she, the 
said Esther Lewis, being by me first made acquainted with the con- 
tents of said instrument of writing, acknowledged, on examination 
separate and apart from her said husband, that she executed the 
same freely and without compulsion or undue influence of her said 
husband. 


In testimony whereof I hereunto set my hand &«& aftix the seal of 


said court, at office in the city of St. Louis, the day & vear last afore- 


said. 


[SEAL. ] EDWARD N. TRACY, Clk. 


STaTe OF Missourt, County of St. Louis: 


I, the undersigned, recorder for said —, certify that the foregoing 
instrument of writing was filed for record in my office April 9th, 
1861, and is duly recorded in book 259, page 4 

Witness my hand & official seal the date aforesaid. 

[seat. | A. C. BERNOUDY, Recorder 


JOHN BAKER ET AL. 808 


HOD ‘ Deed from Jesse Seymour to Peter Tournot and Wife. 

Know all men by these presents that 1, Jesse Seymour, for value 
received,do by these presents grant, sell, & quit-claim to Peter Tour- 
not and Catherine Bosquette, formerly Catherine Provenchere, all 
my right, title, and interest in and to the estate of John Baptiste 
Provenchere and John Louis Provenchere which | acquired of said 
Catherine Provenchere and Peter Tournot by deed dated May 12th, 
1845, and recorded in the recorder’s office of St. Louis county in 
book R 3, page 21, excepting a lot on the north side of Spruce street, 
between Second and Third streets, and a confirmation to the legal 
representatives of John B. Provenchere of 4} arpents in the lower 
part of Saint Louis, mentioned in State pa pars, vol. » 4 page HO2, cert. 
1301; to have and to hold the same unto said grantees, their heirs 
and assigns, forever. 

In witness whereof I have hereunto set my hand and seal this 26th 
day of November, 1851. 

JESSE SEYMOUR. [SEAL] 
ELIZABETH SEYMOUR. [sear.} 


STATE OF MissouRI, 
County of Saint Louis. } 


as. 


Be it remembered that on this 26th day of November, 1851, before 
me, the undersigned, came Jesse Seymour, who is personally known 
to me to be the same person whose name Is subscribed to the forego- 

ing instrumentof writing as a party thereto, and he acknowl- 
O06 edged the same to be his act and deed for the purposes there- 
In mentioned. 

Taken and certified the day and year above written. 

PETER W. JOHNSTONE, 
Justice of the Peace. 


STATE OF MISSOURT, County of St. Louis: 


Be it remembered that on this 2d day of April, 1852, before me, 
the undersigned, clerk of the Saint Louis county court, came Eliza- 
beth Seymour, the wife of Jesse Seymour, who is personally known 
to me to be the same person whose name is subseribed to the fore- 
going instrument of writing as a party thereto, and, being by me 
first made acquainted with the contents of said conveyance, acknowl- 
edged, on an examination apart from her husband, that she execu- 
ted the same and relinquished her dower in the real estate therein 
mentioned freely and without compulsion or undue influence of her 
husband. 

In witness whereof I hereto set my hand & affix the seal of said 
court, at office in Saint Louis, the date last aforesaid. 


LOUIS F. TRACY, Clerk. 


Filed & recorded April 2nd, 1852. 
S. D. BARLOW, Recorder. 


| autem 


——— 
- Sa Se A RRR ANE NCR et CE gene il aheirte haadinsterantnaelaanier eae: 


ore 


TS EE DE RMR IN, A ME NRE AS FPR eg TIS 4 ART, Se RES A Re oe en eee ™ % e reaps ta ie — 


304 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


STATE OF MIssouRt. ) 
~ aeons , - 88: 
County of St. Louis, | 


I, the undersigned, recorder for said county of Saint Louis, do 
hereby certify the foregoing to be a true & correct copy of a 
597 deed by Jesse Seymour and Catherine Bosquette, formerly 
Provenchere, together, of the certificate of ac<nowledgement 
& of the date of filing and recording of the same as it remains on 
record in my office in book D No. 6, page 575. 
Witness my hand a official seal hereto affixed, at Saint Louis, 
this thirtee-th day of June, eighteen or and fifty-six. 


[SEAL. ] . KEEMLE, Recorder. 


Deed from C. Lecompte to P. Lindell. 


This deed, made this thirtieth day of August, one thousand 
eight hundred and forty-nine, by and between Cecile Lecompte, of 
the first part, and Peter Lindell, of thesecond part, witnesseth: That 
the said Lecompte, for and in consideration of two hundred dollars 
to her in hand paid by Lindell, the receipt of which is hereby ac- 
knowledged, doth by this deed bargain, convey, release, and confirm 
and quit-claim unto said Lindell, his heirs and assigns, forever, all 
the said Lecompte’s interest in & to a certain tract of land in the 
Cul-de-Sac of the Grand Prairie common fields of St. Louis, in the 
township of Saint Louis, containing one arpent front by forty ar- 
pen-s In depth, which tract of land was granted by the Spanish 
government to William Bizet and has lately been surveyed and lo- 

cated by Wm. H. Cozzens, surveyor; to have and to hold the 
598 above-described premises and appurtenances unto him, the 
said Peter Lindell, his heirs and assigns, forever. 

Witness my hand and seal the day and year first above written. 


her 
CECILLE x LECOMPTE. [seat.] 
mark. 
Witness: 
JAMES SWEENEY. 


County oF SAINT LOUIS, 88: 


Be it remembered that on this thirteenth day of August, 1849, 
before me, the undersigned, a justice of the peace within and for 
the city of Saint Louis, in said county, personally appeared Cecile 
Lecompte, the grantor described in and who executed the foregoing 
deed, and the contents thereof having been duly explained to her 
she acknowledged that she executed the same for the uses and pur- 
poses therein mentioned. And I further certify that the said Cecile 
Lecompte is personally known to me to be the same person described 
in & who executed the said deed. 

Given under my hand the day and year first above written. 

JAMES SWEENEY, 
Justice of the Peace in and for Saint Lowis County, Mo. 
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STATE OF MIssourt, 
County of Saint Lois, i seat 
I, S. D. Barlow, recorder of the county aforesaid, do certify that 
the foregoing deed was filed in my office Sept. 19th, 1849, and is 
truly recorded in book G No. 5. . 12. 
Witness my hand and seal of office the date last aforesaid. 
[SEAL. | S. D. BARLOW, Recorder. 


599 This indenture, made and entered into this 14th day of 
December, 1854, between Emeline Mullett, of the city of 

Saint Louis, State of Missouri, party of the first part, and Peter 
Lindell, of the city and State aforesaid, party of the second part, 
witnesseth: That the said party of the first part, in consideration of 
the sum of ten dollars paid by the said party of the second part, the 
receipt of which is hereby acknowledged, hath and-doth by these 
presents grant, sell, transfer, alien, and convey unto the said party 
of the second part all the right, title, claim, and interest of and to 
a certain tract or parcel of land in the county of Saint Louis, State 
of Missouri, situate in the Grand Prairie, in the southern part of 
said Grand Prairie, sometimes called Cul-de-Sac, being the same 
tract which was originally granted by the Spanish government to 
William Bizet, deceased,as shown by Livre Terrien, and as bounded 
— one side by Becanne and on the other by Deureyer ; to have and 
to hold the same unto him, the said party of the second part, his 
heirs and assigns, forever. 

In witness wherecf the said party of the first part hath hereunto 
set his hand and seal this the day & year first above written. 

MEALLIA MULLETT. § [skat.] 
her 
MARY x MULLETT. — [sgat.} 
* mark. 
600° Srare or Missouri, es 
County of Saint Louis, j o 


Be it remembered that on this sixteenth day of December, in the 
year of our Lord eighteen hundred and _ fifty-four, before me, the 
undersigned, Charles A. Mantz, clerk of theSaint Louis land court, 
came Emelien Mallett and Mary Mallett, his wife,each of whom are 
personally known to me to be the same persons whose names are 
subscribed to the within instrument of writing as having executed 
the same as parties thereto, and they acknowledged the same to be 
their act and deed, for the purposes therein mentioned; and she, 
the said Mary Mallett, wife of the said Emelien Mallett, by me made 
acquainted with the contents of the foregoing instrument of writing, 
acknowledged on examination separate and apart from said Emelien 
Mallett, her husband; that she executed tke same and relinquished 
her dower in the real estate therein mentioned voluntarily, freely, 
and without compulsion or undue influence of her said husband. 

In witness whereof I hereto set my hand and affix the seal of said 
court, at office in the city of Saint Louis, this sixteenth day of De- 
cember, in the year of our Lord eighteen hundred and fifty-four. 

[SEAL. | CHARLES A. MANTZ, Clerk. 
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601 STATE OF Missourt, 
County of St. Louis, rf 

- the undersigned, recorder for said county, certify that the fore- 
going instrument of writing was filed for record in my office on the 
7th day of November, 1855, and is truly recorded in book No. 169, 
p. 240. 

Witness my hand and official seal the date last aforesaid. 

C. KEEMLE, Recorder. 


Deed from Geo. Bosquet & Wife to Peter Lindell. 


This indenture, made and entered into this second day of April, 
eighteen hundred and fifty-two, between George Bosquet and Catha- 
rine, bis wife, of the city of Saint Louis, State of rig parties of 
the first part, and Peter Lindell, of the city and State aforesaid, 
party of the second part, witnesseth : 

That the said parties of the first part, in conside ration of the sum 
of two hundred dollars paid by the said party of the second part, 
the receipt of which is hereby acknowledged, have and do by these 
presents grant, bargain, sell, alien, & convey, and forever quit-claim 
unto the said party of the second part all their right, title, claim, 
and interest in law or equity of, in, and to a tract or parcel of land 
in the county of Saint Louis, State of Misssouri, situate in the Grand 
Prairie, containing forty arpen-s, being the tract which was owned 
by John P. Provenchere, & also by John Louis Provenchere, de- 

ceased, and the — lately proved before William H. Cozzens, 
602 and surveyed by him under authority of the surveyor gen- 

eral,and being the same tract owned by the said Proven- 
chere, supposed to have been acquired of William Bizet, deceased; 
whenever the same shall be legally proven to be located, whether 
by the proof before said Cozzens or otherwise; said tract by the sur- 
vey of said Cozzens is bounded north by J. B. Provenchere, south by 
Corneau, hereby selling to said Lindell our rights to said land, or 
any other land to which we claim an interest within the possession 
of said Lindell: to have & to hold the same, with the appurte- 
nances, with him, the said party of the second part, his heirs and 
assigns, forever. 

Witness our hands and seals this —~ day oo year above written. 


GEORGE BOl JSQUE] [SEAL. | 
CATHARINE. x BOUSQUET. [seat] 
mark. 


Interlined before signing & below the 14th line. 


STATE OF MissourlI, 1... 
County of St. Louis, | 


> SS 
Be it remembered that on this 2nd day of April, 1852, before the 
undersigned, clerk of the St. Louis county court, came George Bos- 
quet and Catharine Bousquet, bis wife, who are personally known 
to me to be the same persons whose names are subscribed to the 
foregoing instrument of writing as parties thereto, and severally ac- 


ws 
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knowledged the same to be their act and deed for the purposes 
therein mentioned. The said Catharine, being by me first made 
605 «acquainted with the contents of said conveyance, acknowl- 
edged, on an examination apart from her husband, that she 
executed the same freely and without compulsion or undue influence 
of her said husband. 
In testimony whereof I hereto set my hand and affix the seal of 
said court, at office in Saint Louis, the date last aforesaid. 


[SEAL. | LOUIS F. LACY, Clerk. 


STatre OF Missourr, 1] _-. 
County of St. Louis, j - 

4 the undersigned, recorder for said county, certify that the fore- 
going instrument of writing was filed for record in my office April 
3rd, 1852, [and] is truly recorded in Book G No. 6, p. 318, & fol. 
Witness ny hand and official seal at the date aforesaid. 


[ SEAL. | S. D. BARLOW, Recorder. 


Deed from P. Tournot & Wife to P. Lindell. 


This indenture, made and entered into this the twentieth day of 
June, eighteen hundred and fifty-four, by and between Peter Tour- 
not, of the city of St. Louis, State of Missouri, party of the first 
part, and Peter Lindell, of the city of Saint Louis, State of aforesaid, 
party ot the second part, witnesseth : 

That the said party of the first —, for and in consideration of 
the sum of one hundred and twenty dollars paid by the said party 
of the second part, the receipt of which is hereby acknowledged, 
hath & doth by these presents grant, sell, alien, and convey unto 

the said party of the second part all his right, title, claim, and 
O04 interest of, in, and to a tract or parcel of land: in the county 

of Saint Louis, State of Missouri, containing forty arpen-s, 
situated in the Grand Prairie or Cul-de-Sac common field, being a 
tract originally granted by the Spanish government to Wm. Bizet, 
deceased, as shown in Livre Terrien No. 1, page 21, as bounded on 
one side by Bacanne and on the other side by Denoyer, which said 
tract was claimed by Jolin b. Provenchere, deceased, and was con- 
firmed by an act of Congress of July 4th, 1836, the said party of the 
first part being an heir-at-law of the said John B. Provencheré and 
of John Lewis Provencheré; also all his right, title, claim, & inter- 
est as heir of the said John B. and John Louis Provencheré’s of, in, 
and io any land in the south part of said Grande Prairie or Cul-de- 
Sac, which my conflict with or adjoins the premises of the said party 
of the second part wherever the same may be located; to have and 
to hold the same unto him, the said party of the second part, his 
heirs and assigns, forever. 

ln witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written. 

PETER TOURNOT. [sEAL.] 

Witness : 

P. C. MOREHEAD. 
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STATE OF Missouri, County of St. Louis : 


9c it remembered that Peter Tournot, who is personally 

605 known to the undersigned, a justice of the peace within and 

for the county aforesaid, to be the same person whose name 

is subscribed to the within deed as a party thereto, this day appeared 

before me and acknowledged that he executed and delivered the 

same as his voluntary act and deed for the purposes therein con- 
tained. | 

Given under my hand and seal this tenth day of October, 1§54. 
LIBERTY WAITE, 


Justice of the "eace. 


STATE OF Missourt, County of Saint Louis : 


I, the undersigned, recorder for said county, certify that the fore- 
going deed was filed for record in my office October 11th, 1854, and 
is truly recorded in book 156, p. 560. 

Witness my hand and official seal the date aforesaid. 

[SEAL. | C. KEEMLE, Recorder. 


Deed from C. Mallett et al. to P. Lindell. 


This indenture, made and entered into this — day of September, 
1855, by and between Charles Mallett and Rebecca Susan, his wife, 
in the town of Potosi, in the State of Wisconsin, parties of the first 
part, and Peter Lindell, of the city of St. Louis, State of Missouri, 
party of the second part, witnesseth : 


That the said parties of the first part, for and in consideration of 


one hundred dollars paid by the said party of the second part, the 
receipt of which is hereby acknowledged, have do by these presents 
grant, sell, transfer, alien, & convey unto the said party of the second 

part all their right, title, claim, and interest of, in, and to a 
606 tract or parcel of land in the county of St. Loui . State of 

Missouri, containing forty arpents, situated in the Grand 
Prairie common fields, & being the same tract originally granted to 
William Bizet, deceased, and described then as bounded on one side 
by Bacanne and on the other side by Kiery Denoyer, and which was 
confirmed by the act of July 4th, 1836; on the report of the com- 
missioners, No. 286, the said Charles Mallett claiming a portion 
thereof as an heir and a portion by purchase from Marie Deroin; 
to have and to hold the same unto him, the said party of the seeond 
part, his heirs and assigns, forever. 

In witness whereof the said parties of the first part have hereunto 
set their hands & seal the day & year first above written. 
CHARLES MALLETT. SEAL. 
REBECCA 8S. MALLETT. cane 
Executed in presence of— 
JOHN G. CLARK. 
STEPHEN MOREHEAD. 


" 


i al 
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STATE OF WISCONSIN, o 

County of Grant, jo ° 

(‘Lerk’s Orrice, Circuir Court. 

Be it remembered that on this 3lst day of October, in the year 
one thousand eight hundred and fifty-five, before me, John G. Clark, 
felerk] of the circuit court within and for said county, personally 
appeared Charles Mallett and Rebecca Susan Mallett, the grantors 
within named, and thereupon the said Charles Mallett acknowledged 

the foregoing deed or instrument of writing to be his act and 
607 deed, for the purposes and uses therein set forth, the said 
Charles Mallett being personally known to me to be the per- 

son who made and executed the same, and thereupon also the said 
Rebecea Susan Mallett, wife of the said Charles Mallett, named in 
the within deed and party thereto, was by me examined privately 
and apart from her said husband, and upon that examination was 
made acquainted with the contents of said deed, and thereupon she 
acknowledged the same to be her act and deed, and that she exe- 
cuted the same, and the said Rebecca Susan Mallett then and there 
dictated to me that she relinquished her dower in the real estate 
therein mentioned freely & without compulsion or undue influence 
of her husband, the said Rebecca Susan Mallett being also previously 
known to me to be the person whose name is subscribed to the within 
deed as partly thereto. 

Taken and certified under my hand and seal of said court the day 
& year aforesaid. 


JOHN B. CLARK, Clerk. 
STATE OF Missournt, County of St. Louis: 


|, the undersigned, recorder for said county, certify that the fore- 
going deed was filed for record in my office Nov. 7, 1855, [and | is 
truly recorded in book No. 168, }. OOl, 
Witness my hand and official seal the date aforesaid. 
[SEAL | - C. KEEMLE, Recorder. 


G08 Deed of A. A. Mayer land] Wife, by Tr., to L. H. Baker. 


Whereas by deed of trust dated on the 25th day of February, 
eighteen hundred and fifty-six, and recorded in the recorder’s oftice 
of Saint Louis county, in book number one hundred and seventy- 
two (172), page three hundred and thirteen (515), Adolph A. Mayer 
and Rosa Adelaide, his wife, conveyed to Willis I. Powell and John 
D. Wilson all the right, title, interest, and estate of them (the said 
Mayer and wife) of, in, and to the following-deseribed real estate, to 
wit: That certain tract or parcel of land situated about three and a 
half miles west of the city of St. Louis, in the Grand Prairie com- 
mon fields, containing two arpents in front by forty arpents deep, 
bounded in former times by a roadway thirty-six feet wide on the 
north, separating it from land acquired by Pierre Chouteau of Alexis 
Maria, and south by owner unknown, being the same land which 
was cultivated for many years by John B. Provenchere, a part of 
which tract was confirmed to the legal representatives of Guillaume 
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dsizet by the commissioners for the adjustment of land titles in Mis- 
sour under the acts ef 9th July, 1S5z, and the 2nd March, 1833, as 
per their decision No. 286 of their report, and by the act of ¢ ongress 
[of] July 4th, 1836, the portion so confirmed having been duly sur- 
veyed in the name of Guilliame Bizet’s legal representatives by the 
surveyor general of Illinois and Missouri as survey No. 5540, con- 

taining forty arpen-s, which said conveyance was made in 
609 trust to secure the payment of two certain negotiable prom- 

issory notes bearing even dates therewith, one of which said 
notes was for the sum of seven hundred and eighteen dollars and 
fifty-eight cents & payable in four months after date, and the other 
for the sum of seven hundred and eighty-one dollars and forty-two 
cents and payable in ten months after date, both of which said notes 
were executed by the said Adolp yh A, Mayer, payable to the order of 
Acree Valle, at the Bank of the State of Missouri; and 

Whereas both of said notes remained due and unpaid when the 
same had become due and payable according to their tenor and effeet, 
by reason of which non-payment aforesaid the said property herein- 
before deseribed. became liable Lo he sold by the terms and condi- 
tions of said deed of trus and 

Whereas said Willis [. Powe ll (one of the trustees aforesaid), hav- 
Ing been requested to enforce the terms of said deed of trust by Lhe 
owner and legal holder of the notes aforesaid, did, in conformity to 
the terms of said deed, cause said property to be advertised for sale 
by publication in the Missouri Republican (a newspaper printed and 
published in the city of St. Louis) for more than twenty days (a Copy 
of which advertisement, together with the affidavit of the publisher, 
is hereto annexed and made part of this deed), and did then proceed 
to sell said property at public vendue, at the north front door of the 

court-house, In the city of St. Louis,and Levin H. Baker be- 
610 ing the biggest and best bidder for the same, it was sold to 

him for the price and sum of thirteen hundred and forty-five 
dollars: 

Now, therefore, I, said Willis I. Powell (trustee as aforesaid), by 
virtue of the authority in me vested, and for and [in] consideration 
of the premises aforesaid and of the sum of thirteen hundred and 
forty-five dollars to me in hand paid, do hereby sell, assign, transfer, 
convey, and quit-claim unto the said Levin H. Baker, of the city of 
St. Louis and State of Missouri, all the right, title, interest, and estate 
of them, the said Adolph A. Mayer and Rosa Adelaide, his wife, in 
and to the real estate hereinbefore deseribed in as full and ample a 
manner as I can or may do by virtue of said deed of trust; to have 
and to hold the same unto him, the said Levin H. Baker, and to his 
heirs and assigns, forever. 

In witness whereof I have hereunto set my hand and seal this 
twenty-first day of January, eighteen hundred and fifty-seven. 


WILLIS I. POWELL, Trustee. [stat] 


STATE OF Missourt, = 
County of St. Louis, f° 


Be it remembered that on this twenty-third day of January, eigh- 


JOUN PAKER ET AL. 311 


teen hundred and liltv-seven, before me, the undersigned, il notary 
public, within and for the county and State aforesaid, duly commis- 
-ioned and qualified,eame Willis I. Powell, who is personally known 
to me as the same person whose name is subscribed to the foregoing 
instrument of writing as party thereto, and acknowledged the same 
to be his act and deed for the purposes therein mentioned. 


G1] [In witness whereof I have hereunto set my hand and affixed 
my notarial seal, at office, the day and year aforesaid. 
[ SEAL. | HIRAM W. LEFFINGWELL, 


Notary Public. St. Louis County, Mo. 


Truste ( g’ Nal ; 


Whereas, by deed dated 25th February, 1856, and recorded in the 
recorder’s office of St. Louis county, in book 172, p. 513, Adolph A. 
Mave rand Rosa Adelaide, his wife, did COnVeY to Willis J. Powell 
and Jobn D. Wilson, as trustees, all the right, title, interest, and 
estate of them, the said Mayer and wife, of, in), W to the following 
real estate, viz: 

lirst. Thaé certain piece, parcel, or lot of ground situate in block 
No. seventy-five of the city of Saint Louis, having a front of thirty 
fect on Third street and running back westwardly in depth one hun- 
dred and fifty-three feet, more or less, to an alley twenty fect -wide, 
bounded on the north by a lot now or formerly owned by James G., 
Barry, on the east by Third St., on the south by a lot now or for- 
merly owned by Ferdinand Kennett, and on the west by said alley. 

Second. That certain piece or parcel or lot of ground situated in 
the said city of St. Louis, having a front of sixty-four feet and two 
inches, more or less, on Second street, by depth to the Mississippi 
river, on the south by property now or formerly owned by William 

llorine, and on the west by Second street. 
Third. That certain tract or parcel of land situated about 
612 three and a half miles west of the city of St. Louis, in the 
Grand Prairie common fields, containing two arpents Ip front 
by forty arpents deep, bounded in former times by a road thirty-six 
feet wide on the north, separating it from the land aequired by Pierre 
~Chouteau of Alexis Maria, and south by owner unknown, being the 
same land which was cult-vated for many years by John D. Proven- 
chere, il part of which tract was confirmed to the legal represen ta- 
tives of Guillaume Bizet by the commissioners for the adjustment of 
land titles in Missouri, under the acts of Congress of 9th July, 1852, 
and the 2nd March, 1355, as per their decision No. 286 of their 
report, and by the act of Congress July 4th, 1836, the portion so con- 
firmed having been duly surveyed in the name of Guillaume Bizet’s 
legal representatives by the surveyor general of Illinois & Missouri 
as survey No. 3340, containing forty arpents. 

Fourth. That certain tract or parcel of land situated at a place 
called the Cul-de-Sac, containing the quantity of 8O arpents or 2 ar- 
pents in front or width by 40 arpen-s in length or depth, bounded on 
the north by lands formerly owned or claimed by Madam Camp, and 
onthe south by lands formerly owned or claimed [by] Emilian Forty, 
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being the same land which was confirmed to Joseph Lorin alias 
Lorochelle and those claiming under him by act of Congress approved 
July 2nd, 1856; also all the right, title, and interest, claim, estate, 
or demand whatsoever in law or equity of Adolph A. Mayer 
613 and wife, and each or either of them, in and to all property, 
real, personal, or mixed, and especially all moneys collected, 
and all notes, bonds, or other evidences of indebtedness held or here- 
after to be holden by any trustee or trustees to the use of the said 
Adolph A. Mayer and wife, under the wills of Simon or Joseph Philip- 
son, or either of them; and whereas said deed by Adolph A. Mayer 
and wife was executed to said Willis J. Powell and John D. Wilson, 
as trustee-, to secure to Neree Valle the payment of two certain negoti- 
able promissory notes bearing even date with said deed, one of them 
for the sum of seven hundred and eighteen dollars and _ fifty-eight 
cents, payable four months from date, the second for the sum of seven 
hundred and eighty-one ;'°5 dollars, payable ten months after date, 
both of which notes were payable to the order of said Neree Valle; 
and whereas both of said [notes] have become due and remain un- 
paid: Now, therefore, notice is hereby given that, at the request of 
the holder of said notes and by virtue of the terms of said deed, I, the 
undersigned, one of said trustees, acting herein alone by virtue of the 
provisions of said deed, the other trustee being at this time out of the 
State, will on Tuesday, the 20th day of January, 1857, between the 
hours of ten o’clock in the forenoon and five o’clock in the afternoon 
of that day, proceed to sell all the right, title, interest, and estate of the 
said Adolph A. Mayerand wife of, in, and tothe above-deseribed 
614 real estate & the said interest of said Adolph A. Mayer and 
wife in and to all property, real and personal, or mixec notes, 
bonds, [ or] evidences of indebtedness held by any trustee or trustees to 
their use under the said will of Simon or Joseph Phillipson, or 
either of them, or so much of said real estate of said interest under 
said will as may be necessary to satisfy said note, with interest and 
the costs of this trust, at the north front door of the court-house of 
St. Louis county, to the biggest bidder for cash. 
| WILLIS J. POWELL, Trustee. 
(D. 31 ts.) 
STATE OF Missourt, County of St. Louis: 


Personally appeared before the undersigned, a notary public 
within and for the county of St. Louis, George Knapp, who, being 
duly sworn, deposeth and saith that the annexed advertisement was 
published in the “ Missouri Republican,” printed in this State, the 
newspaper of which he is printer, for twenty times, the first inser- 
tion being on the thirty-first day of December, 1856, and the last 

insertion on the twentieth day of January, 1857, as follows: 
615 Dee. 31, No. 311, 1856. 
Jan. 3, No. 2, 1857; January 1, No. 1, 1857. 
Jan. 5, No. 38,1857; January 4, No. 2, 1857 
¢ ‘6 D, és “6 6, “6 4, ‘e 
Q ‘6 z << rT S Tt (3 


1], ‘ce S ‘é cc 10, sé 8, ‘é 
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Jan. 13, No. 10, 1857; January 12, No. 9, 1857 
‘a + < * * ie 
7s ee a . " 2 7 
.° « rT, 18. rT 14, rT 
« 2 * 2 


GEORGE KNAPP. 


Sworn and subscribed before me this twenty-second day of Janu- 
uary, 1857. 


[SEAL. | 


Printer’s fee, $25.00. 


HIRAM W. LEFFINGWELL, 
Notary Public, St. Louis County, Mo. 


STATE OF Missourtr, — | 
a Dae. 
County of St. Louis, | 


I, the undersigned, recorder in and for said county and State, do 
hereby certify that the foregoing instrument of writing was filed 
for record in my office January 24th, 1857, and is truly recorded in 
book No. 180, P. bt. 

Witness my hand and official seal the day and year aforesaid. 

[SEAL. | ©. KEEMLE, Recorder. 


Deed of Prietto & Wife to Peter Lindell. 


This deed, made on the first day of April, eighteen hundred and 
sixty-one, by and between Antonio Prietto and Lavinia Prietto, his 
wife, of St. Louis, parties of the first part, and Peter Lindell, 
616 of St. Louis, party of the second part, witnesseth : That the said 
parties of the first part, in consideration of one hundred and 
twenty-five dollars to them paid by the said party of the second 
part, the receipt of which is hereby acknowledged, do by these pres- 
ents grant, bargain, and sell, convey,and confirm unto the said party 
of the second part all our interest as heirs and devisees of Joseph 
Phillipson, our unele, deceased, in and to a certain common field lot 
in iv the Grand Prairie common fields of St. Louis, which lot has a 
front of one arpen- of land by a depth of forty arpents, bounded on 
the north by an old road that separates said Prevenchere’s lot from 
a lot of Alexis Marie, who sold to Pierre Chouteau, and Pierre Chou- 
teau to the heirs of Vincent Bouis, which Bouis lot now adjoins the 
said Provenchere’s lot on the north and bounded on the south by 
lands formerly owned & cultivated by one Corneau & now owned 
by Peter Lindell & a part of his farm south of the Olive-street plank 
road, the said Provenchere’s lot being the same one cultivated and 
possessed by John Baptiste Provenchere for several years before 
1808, and the same lot sold by Marie Provenchere and John Lewis 
Provenchere to Joseph Phillipson and Sylvester Labbadie by deed 
dated 25th day of July, 1816, and recorded in book F, pp. 44, of 
record, of St. Louis county recorder’s office, and then supposed to 
contain two arpen-s in depth, but limited by survey to one arpent 
by forty, our intent being to convey all our interest in the 
617 said lot so cultivated by said John B. Provenehere before 
1803; to have and to hold the same, with all the rights, im- 
40—O64 
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munities, privileges, and appurtenances hereunto belonging, unto 
the said party of the second part and his heirs and assigns forever, 
the said Antoine Prictto and Lavinia, his wife, hereby covenanting 
that they, their heirs, executors, and administrators, shall and will 
warrant and defend the title to the said premises unto the said party 
of the second part, his heirs and assigns, forever, against the lawful 
claims and demands of all persons whomsoever claiming under them, 
the said grantors. 
In witnesss whereof the said parties of the first part have here- 
unto set their hand- and seal the day and year first above written. 
ANTONIO PRIETTO. [sear 
LAVINIA PRIETTO. — [seat. 


Signed, sealed, and acknowledged in presence of the undersigned. 


JULIUS CONRAD. 


STATE OF Missourr, 
County of Nf. Louis. | 


»o 
a?) 


Be it remembered that on this second day of April, eighteen hun- 
drek and sixty-one, before me, the undersigned, recorder of deeds in 
and for said county of St. Louis, came Antonio Prietto and Lavinia 
Prietto, his wife, who are both personally known to me tobe the same 
persons whose names are subscribed to the foregoing instrument of 
writing as parties therete, and they severally acknowledged the same 

to be their act and deed for the purposes therein mentioned, 
618 and the said Lavinia Prietto, wife of Antonio Prietto, having 

been by me first made acquainted with the conients of 
the foregoing instrument of writing, acknowledged on an exam- 
Ination separate and apart from her said husband that she exeeuted 
the same freely, voluntarily, and without compulsion or undue in- 
fluence of her said husband. 

Witness my hand end official seal, at office, the day and year last 
aforesaid. , 

[SEAL. ] A. C. BERNOUDY, Recorder, 
Per J. CONRAD, Dy. 


Filed & recorded April 2, 1861. 
A. C. BERNOUDY, Recorder. 


STATE OF Missourt, ¢ ounty of St. Louis: 

[, the said recorder for said county, certify that the foregoing is a 
true copy of a deed from A. Prietto and wife to P. Lindell, the cer- 
tificate of acknowledgement, and the date of filing and recording, as 
the Sane remains of record in ny othee, in book 2S. ). 15d. 

Witness my hand & official seal this 9th day of February, 1865. 

A. & BERNOUDY, Recorder, 
Per J. CONRAD, D’y. 


Deed from E. Desauliner to L. H. Baker. 


This indenture, made and entered into this the eighteenth day of 
July, 1857, by and between Emily Desauliner, of the town of Potosi, 


Wy 
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State of Wisconsin, party of the first part, and Levin I. Baker, of 
the city of St. Louis, State of Missouri, party of the second part, wit- 
nesseth : 

That the said party of the first part, for and in consideration of 

the “Uli of fifty doll: irs, paid Ly the sald party of the second 
O19 part, the ree pt of which is hereby acknowledged, hath and 
doth by these presents grant, sell, allen, transfer, and convey 

hto the said parey Ol the second part all the right, title, claim, and 
interest of, In, and to a certain tract or parcel of land In the county 
of St. Louis, State of Missouri, containing forty arpents, situated in 
the south part of the Grande Prairie common field, being the same 
tract ol land whieh Wis originally eranted by the Spanish rovern- 
ment to William Bizet, deceased, as shown in Livre Terrien, No. 1, 
}). 21, iS bounded Ol} the Olle side by 13 Cahnhne and Ol} the other by 
Kiery Denoyer, and confirmed by an act of Congress, approved July 
Ith, 1S56, to William Bizet, or his legal representatives, on commis- 
S1one rs report No. 2m * tO have and to hold the Same unto him, 
the said parey of the second i rt, ts heirs ana assigns, forever. 

ln witness whereof the said party of the first part hath hereunto 

her hand and seal the day and year first above written. 


anne x | DESAU LINER. 


iN 


} 
i 


kexecuted Ith presence Ol 
JOUN G. CLARK. 
P, MALLET I 


STATE OF WISCONSIN, | 
County or Grant, i 


\ . + s] 4" * 2 4 — ee a ; . , - 
be It ren mo bered Liat brits Pesauiilner, WhO who is personally 


known to the undersigned, clerk of the ctreuit court of said county, 
sill eourt being a court of record, to be the person whose hame is 

subseribed to the foregoing deed as ; L party thereto, this day 
O20 cp peare d before me and acknowle dve sal that she executed and 


; ’ 


delivered the same as her voluntary act and dee “dl, f for the uses 
and purposes therein mentioned 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at Lancaster, in said county, this third day of 
August, A. D. 1597. 
| SEAL. | JOHN G. CLARK, 
Clerk of Said Vourt. 
Srateé OF Missouri, County of St. Louis. 


[, the und rsigned recorder for said COUNLY, certify that the fore- 
volng deed Was filed for record In) ry othee Sept. Ist, LS57. and is 
truly recorded In book 103. }). 1 $0}. 

Witness my hand ana official seal the date aforesaid. 


[seat] C. KEEMLE, Recorder. 


‘To the introduction of which in evidence the plaintiff objected as 
irrelevant, on the ground that the defendants have shown no title in 
any of the vrantors in said deeds to any of the land in controversy 
in this suit, and were read subject to said objections. 
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75th. Proceedings before Recorder Hunt in the claim of Pierre 
Lacroix and confirmation certificate, as follows, to wit: 
Confirmation by Bates to Pierre Lacrove. 
General Notice. 
To Frederick Bates, Esquire, recorder of*land titles in and for the 

Territory of Missouri: 

SIR: lor the benefit of all parties interested please to record the 
registered concessions of Livre Terrien, No-. 1, 2, 3, 4, 5, and 6, on 
file in your office. 

St. Louis, November 28th, 1812. 

; THOS. RIDDICK. 
PRE. CHOUTEAU. 
GRE. SARPY. 

621 TULMERS DEMAN. 
CHAS. GRATIOT. 
BENDE PRATLE. 
B. G. FARRAR. 
JOHN McKkKNIGHT. 
A. McNAITR, 
WILLIAM C. CARR. 
CABANNE AUG’T CHOUTEAU. 
M. P. LEDUC, Fo. 9. 
PIERRE LACROIX. 


Du primer October mil sept cent. soixant-six, sur la demande de 
Pierre Lacroix, nous lui avous concedé et concedons a titre de pro- 
prieté une terre seze a la Grande Prairie contenant deux arpens de 
face sur quarante arpens, de profondeur; tenant a celle, du nomnié 
Duter et de C’autre coté a celle, du nomnié Jean Rions, aux ¢gondi- 
tions, de l’et obler sous l’au et jour et qué elle serea sujette, aux 
charges pribliques et nous siques St. Ange Labuxure. See Record 
Book F, pages 146, 150. Se- also Livre No. 1, page 9. 


Minutes of the record of land titles, acting as commissioners under 
the act of Congress entitled An act making further provision for 
settling the claims to land in the Territory of Missouri, passed the 
13th day of June, 1812, and other acts subsequently passed. 


’ 


Saint Louis, December 31st, 1813. 
Frederick Bates, commissioner; Peter Lacroix, clerk. 
2 by 40 arp’s Big Prairie, St. Louis, fields, con. No. 1, fol. 9. 
Aug’t Chouteau, sworn, says this lot — cult’d 40 years ago, and 
till fence was taken down. See Bates’ minutes, pages 1 and 133 and 
141. 
RECORDER’s OrFicer, St. Louts, 8 Oct, 1855. 
I certify that the above, with the attached paper, marked A, are 
correctly transcribed from the books and records of this office. 
ADOLPH RENARD, 
U. S. Recorder of Land Titles in the State of Missouri. 
Fee, $1.65. 


JOHN BAKER ET AL. 317 


G22 Opinion of the recorder of land titles for Missouri Terr’y 
as to claims entered under act of 15th June, 1812, and proven 
before Ist January, 1814, as provided by the act of the 5rd March, 
1815, comprehending also claims In the late district of Arkansas. 
which by act of 2nd August, 1515, were permitted to be entered 
until Ist January, 1S14, and proven Ist July, 1814, together with 
the extensions of quantity provided by fr. see. of the act of 3rd 
March, 1813, and confirmation under the act of 12th April, ISl]4: 


order 


tw) ree 
situated. 


: ' 
> a » * | i Poss’n, inhab- Opinion of the 
~~ Survey. “ -. > , | 
ee ' 2 ae : td, cult’n. recorder. 
= 7,» “4 = 
Prio land, No! Peter Le- | 2 by 40 Fieldof Poss’n,cult’n, Confirmed 80 ar- 
book 1, platt “il. croix, | arp ns. St. L's. prior to 1805. pen-s to be sur- 
}. te repres 1 | veyed, 


OFFICE OF THE RECORDER OF LAND TITLEs, 
Sr. Louris, 6th October, 1855. 
The above is correctly transcribed from pages 1 and 61 of book 
No. 1, being one of the five small books in this office, with the fol- 
lowing endorsement on the first and also on the fifth book, believed 
to be in the handwriting of Frederick Bates, to wit: 
The five small books are originals, in the proper handwriting of 
the undersigned, being his decisions on land claims since 
623 the adjournment of the late board. They were arranged and 
fairly transcribed for report to the Commissioners of the 
General Land Office, but not yet recorded in the book, because they 
have no authority till mentioned by Government. 
St. Louis, Nov. Ist, 1815. 


, 


PREDERICK BATES, 
Recorder of Land Titles. 
ADOLPH RENARD, 
U.S. Recorder of Land Titles wn the State of Missouri. 


To the’ introduction of which in evidence the plaintiff objected as 
incompetent, irrelevant,and immaterial, and — were read subject to 
said objections. 


76th. United States survey No. 1815, for Pierre Lecroix, or his 
legal representatives, as follows, to wit: 
Survey No. 1815, lo Peter Lecroiz. 


Plat and description of the survey of a tract of sixty-nine acres 
and twelve-hundredths of an acre of land situated in the southern 
part of the Grande Prairie common field of Saint Louis, in town- 
ship forty-five north of the base line, range seven east, of the fifth 
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number nine hundred and three, in the name of Widow Camp’s 
legal representatives, it being most eastern line of the Joseph Hunot 
tract survey, number two thousand five hundred, at a stone four- 
teen inches long, twelve inches wide, and five inches thick, set in the 
eround, three chains and seventy-three links distant, north twenty 
minutes west, from the southwest corner of the Widow Camp tract ; 
from the stone at said intersection a red oak twenty-one inches in 
diameter bears south sixty-four degrees east, distant eleven links; 
a red oak twelve inches in diameter bears north forty-six degrees 
west,-distant fifty-three links, and a red oak fourteen inches in diam- 
eter bears north thirty degrees and thirty minutes east, distant 
sixty-two links; at eighty-two chains and ninety-two links, the 

centre of a ereek which runs southeastward; at eighty- 
628 five chains and twenty-six links, intersecting at a stake 

and mark on fence the western line of survey number three 
hundred and sixty-three, in the name of Auguste Chouteau, under 
Laclede Legest (Liquist), one chain and fifty-eight links north, fifteen 
degrees Cust from a stone, the northeast corner ot the Cul-de-Sac 
field lot of Emelian Yosty, under J. B. Deschamp’s survey number 
one thousand three hundred and thirty-two, and a corner to the 
Widow Camp’s tract; at ninety- af ninety-five chains and ninety-six 
links, a point opposite the northeast corner of Steitzmeier’s house, 
twenty-eight links northeastward therefrom ; at ninety-seven chains 
and fifty-six links, the fence on the north side of Manchester road : 
at ninety-nine chains and fifty-one links, the fence on the south side of 
Manchester road ;-at one hundred [and | six chains and twelve links, 
the fence on the west side of Cabanne street; at one hundred [and] 
six chains and ninety links, the fence on the east side of Cabanne 
street; at one hundred [and] eighteen chains and fifty links to a 
“tone nineteen inches long, fourteen Inches wice, and three inches 
thick, its full length set into the eround, the southeast corner of this 
survey, Irom which the the northeast corner of the upper stone 
abutment wall to the bridge over Mill creek. on the Pacitie railroad. 

bears south three degrees and ten minutes east seven chains 
629 and twenty-nine links; thence north twenty-eight degrees & 

forty-five minutes east with the eastern boundary of this sur- 
vey; at five chains and sixty-two links, the fence on the south side 
of Manchester road, five chains elglity WX one-third links lo a stake 
set in the drain on the south side of the macadamized part of the 
road, the northeast corner of this survey, irom which the southeast 
corner of the stone house on Mrs. Gibson’s land bears north sixteen 
degrees and forty-two minutes east, distant two chains and twently- 
31x links, & the southeast corner of the Bizet survey, number three 
thousand three hundred and forty, bears north twenty-eight degrees 
and forty-five minutes east, distant twenty-three chains thirty-three 
and one-third links, equal to 8 arpen-s; thenee north sixty-one de- 
grees and ten minutes west with the northern boundary of this sur- 
vey; at three chains and nine links, the fence on the north side of 
Manchester road ; at six chains and fiftv-one links, the fence on the 
east side of A. H. Evans’ land; at twenty chains and forty links, a 
fence; at twelve chains and two links, the fence on the west side of 
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sald Evan’s land; at twenty-six chains and fifty-seven links, a fence; 
at thirty chains and sixty-one links, a fence; at thirty-four chains 
and seventy links, intersecting at a stake and mark on the fence, 
the western line of survey number three hundred and _ sixty- 
three, from which the stake at the intersection of said line 
630 with the south boundary of this survey bears south fifteen de- 
grees west, distant five chains & ninety-eight links; at forty 
chains & eight links, intersecting the centre line of the mill-dam in 
Widow Camp’s tract, which bears south eighty-nine and a half de- 
grees west; at forty-four chains and seventy-eight links, intersecting 
the western boundary-line of Widow Camp’s tract and the most 
eastern line of the Joseph Hunot tract; at a stone fourteen inches 
thick, eleven inches wide, and four inches thick, from which a red — 
oak twenty inches in diameter bears south fifty-six degrees west, dis- 
tant one hundred and fifty links, and a wild-cherry tree twenty 
inches in diameter bears north forty-seven degrees and forty-five 
minutes west, distant one hundred and _ fifteen links (a creek inter- 
vening between said stone and the trees) from this stone; the stone 
at the intersection of said line with the southern boundary of this 
survey bears south twenty minutes east, distant six chains and sixty- 
four links; at forty chains and nine links, the centre of a creek 
twenty-eight links wide; at forty-six chains and seventy-eight links, 
a rail fence; at fifty-nine chains « fifteen links, a rail fence; seven- 
ty-one chains & twenty-four links, a rail fence; at eighty chains & 
ninety-three links, a rail fence; at eighty-four chains & sixty-five 
links, a point in a line with the eastern fence of an orchard, 
which bears south thirteen degrees and thirty-five minutes 
63 west; at eighty-five chains and thirty links, a point in a line 
with the northern fence of the orchard, which bears north 
seventy-cight degrees and forty-five minutes west; at ninety-two 
chains & forty-six links, a point in a line with the western fence of 
the orchard, if produced northward, which bears north twelve de- 
grees east; at one hundred [and] two chains and sixty-two links, a 
rail: fenee; one hundred and eighteen chains and fifty links to the 
beginning corner. 


Statement of Interferences of Survey No. 1815 with Surveys Previously 
Made. 


Survey No. 563, a confirmation to Auguste Chouteau, under La- 
clede Degest (Lequist), by the old board of commissioners, as per 
their certificate No. 363, dated the 7th June, 1810, issued under the 
provisions of the second section of the act of Congress entitled “An 
act respecting claims to land in the Territories of Orleans and Lou- 
isiana,’ passed the 5rd March, 1507, and according to a survey made 
by Silas Bent, principal deputy surveyor, or as ordered by the said 
board on the 24th January, 1809, a plat and description of which 
was returned to them by the said surveyor, under date of the 29th of 
November, 1809. See commissioners’ minutes, Book No. 3, page 439. 

This survey interferes with survey No. 1815 to the amount of nine- 
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teen acres and eighty-one hundredths of an aere (19.81 acres.) 

Survey No. 903,a confirmation to Widow Camp’s legal repre- 
sentatives of 200 arpen-s of land, made by the old wees, of 
commissioners under the 2d section of the act of the 3rd March, 
1807, surveved by Joseph C. Brown, surveyor, under his contract of 
the 3lst March, 1817. It is recorded in book B, p. 244, a transeript 
whereof, it appears, was returned to the reeorder of land titles on 
the 4th November, 1822, and by the said recorder patent certificate 
No. 298 was issued thereon on the Sth November, 1822. It is inter- 
fered with survey No. 1825 to the amount of five acres and thirty- 
five hundredths of an acre (5.55 acres). Survey No. 2500, certifi- 
cate No. 161, issued to Joseph Hunot or his legal representatives, 
for 480 acres, on the 12th August, 1816, by Frederick Bates, United 
States recorder of land titles for Missouri, in conformity with the 
provisions of the act of Congress of 17th February, 1815, for the 
relief of the inhabitants of the county of New Madrid who suffered 
by earthquakes; located by Rufus Easton on the 16th June, 1818; 
surveyed by Joseph C. Brown on 25rd June, 1819; recorded on 
pages 34 & 35 in book A; patent certificates issued 2nd February, 
1833; interefering over forty-three acres and ninety-six hundredths 


*) 


of an acre (43.96 acres). 


ere 
O35 


GFFICE OF THE SURVEYOR GENERAL FoR ILts. & Missourt, 
Sr. Louis, August 28th, 1855. 


633 Survey number one thousand eight hundred and fifteen, 
as platted and deseribed in the foregoing record, is hereby 
approved. Book F, p’s 196, 197, & 198.- 
(Signed ) JNO. LOUGHBOROUGH, 
Surveyor General. 


Orrick oF THE U.S. Recorper or LAND TITLEes, 
Saint Louis, April 29th, 1870. 


This is to certify that the foregoing plat and description of survey 
No. 1815 and certifieate of approval thereof are correctly copied 
from pages 196, 197, and 198 of Record Book of Surveys F, which 
book is on file in this office. 

ALBERT SIGEL, 
U.S. Recorder of Land Titles for the State of Missouri. 


To the introduction of which in ‘evidence the plaintiff objected 
as incompetent, irrelevant, and immaterial, and — were read subject 
to said objections. 


77th. Confirmation proceedings and certificate in the Camp claim, 
as follows, to wit: 


The representatives of Widow Camp claim 200 arpen-s of land 
situate in the district of St. Louis under the section of the act of 


41—964 
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said Evan’s land; at twenty-six chains and fifty-seven links, a fence; 
at thirty chains and sixty-one links, a fence; at thirty-four chains 
and seventy links, intersecting at a stake and mark on the fence, 
the western line of survey number three hundred and _ sixty- 
three, from which the stake at the intersection of said line 
630 with the south boundary of this survey bears south fifteen de- 
grees west, distant five chains & ninety-eight links; at forty 
chains & eight links, intersecting the centre line of the mill-dam in 
Widow Camp’s tract, which bears south eighty-nine and a half de- 
grees west; at forty-four chains and seventy-eight links, intersecting 
the western boundary-line of Widow Camp’s tract and the most 
eastern line of the Joseph Hunot tract; at a stone fourteen inches 
thick, eleven inches wide, and four inches thick, from which a red 
oak twenty inches in diameter bears south fifty-six degrees west, dis- 
tant one hundred and fifty links, and: a wild-cherry tree twenty 
inches in diameter bears north forty-seven degrees and forty-five 
minutes west, distant one hundred and fifteen links (a creek inter- 
vening between said stone and the trees) from this stone; the stone 
at the intersection of said line with the southern boundary of this 
survey bears south twenty minutes east, distant six chains and sixty- 
four links; at forty chains and nine links, the centre of a creek 
twenty-eight links wide; at forty-six chains and seventy-eight links, 
a rail fence; at fifty-nine chains & fifteen links, a rail fence; seven- 
tv-one chains & twenty-four links, a rail fence; at eighty chains & 
ninety-three links, a rail fence; at eighty-four chains & sixty-five 
links, a point in a line with the castern fence of an orchard, 
which bears south thirteen degrees and thirty-five minutes 
i) west; at eighty-five chains and thirty links, a point in a line 
with the northern fence of the orchard, which bears north 
seventy-cight degrees and forty-five minutes west; at ninety-two 
chains & forty-six links, a point in a line with the western fence of 
the orchard, if produced northward, which bears north twelve de- 
grees east; at one hundred [and] two chains and sixty-two links, a 
rail: fence; one hundred and eighteen chains and fifty links to the 
beginning corner. 


Statement of Interferences of Survey No. 1815 with Surveys Previously 
Made 
* . 


Survey No. 563, a confirmation to Auguste Clhouteau, under La- 
clede Degest (Lequist), ), by the old board of commissioners, as per 
their certificate No. 363, dated the 7th June, 1810, issued under the 
provisions of the second section of the act of Congress entitled “An 
act respecting claims to land in the Territories of Orleans and Lou- 
isiana,” passed the 3rd March, 1807, and according to a survey made 
by Silas Bent, principal deputy surveyor, or as ordered by the said 
board on the 24th January, 1809, a plat and description of which 
was returned to them by the said surveyor, under date of the 29th of 
November, 1809. See commissioners’ minutes, Book No. 3, page 45%). 

This survey interferes with survey No. 1815 to the amount of nine- 
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teen acres and eighty-one hundredths of an acre (19.81 acres.) 
632 Survey No. 903,a confirmation to Widow Camp’s legal repre- 

sentatives of 200 arpen-s of land, made by the old board of 
commissioners under the 2d section of the act of the 3rd March, 
1807, surveved by Joseph C. Brown, surveyor, under his contract of 
the 3lst Mareh, 1817. It is recorded in book B, p. 244, a transcript 
whereof, it appears, was returned to the recorder of land titles on 
the 4th November, 1822, and by the said recorder patent certificate 
No. 298 was issued thereon on the Sth November, 1822. It is inter- 
fered with survey No. 1825 to the amount of five acres and thirty- 
five hundredths of an acre (5.55 acres). Survey No. 2500, certifi- 
eate No. 161, issued to Joseph Hunot or his legal representatives, 
for 480 acres, on the 12th August, 1816, by Frederick Bates, United 
States recorder of land titles for Missouri, in conformity with the 
provisions of the act of Congress of 17th February, 1815, for the 
relief of the inhabitants of the county of New Madrid who suffered 
by earthquakes; located by Rufus Easton on the 16th June, 1818; 
surveved by Joseph C. Brown on 25rd June, 1819; recorded on 
pages 34 & 35 in book A: patent certificates issued 2nd February, 
1833; interefering over forty-three acres and ninety-six hundredths 
of an acre (43.96 acres). 


GFFICE OF THE SURVEYOR GENERAL FoR Its. & Missourt, 
Sr. Louts, August 28th, 18565. 


633 Survey number one thousand eight hundred and fifteen, 
as platted and deseribed in the foregoing record, is hereby 
approved. Book F, p’s 196, 197, & 198. 
(Signed) JNO. LOUGHBOROUGH, 
Surveyor General. 


Orrick oF THE U.S. RecorperR or LAND TI?TLes, 
Saint Louis, April 29th, 1870. 


This is to certify that the foregoing plat and description of survey 
No. 1815 and certificate of approval thereof are correctly copied 
from pages 196, .197, and 198 of Record Book of Surveys F, which 
hook is on file in this office. 

ALBERT SIGEL, 
U.S. Recorder of Land Titles for the State of Missouri. 


To the introduction of which in evidence the plaintiff objected 
as incompetent, irrelevant, and immaterial, and — were read subject 
to said objections. 


77th. Confirmation proceedings and certificate in the Camp claim, 
as follows, to wit: 


The representatives of Widow Camp claim 200 arpen-s of land 
situate in the district of St. Louis under the section of the act of 


41—964 
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7! i KF. 5a. 


N. 


Congress. I do certify that the above plat represents two hundred 
arpen-s, French measure, situate in the district of St. Louis, Louisi- 
ana ‘Territory, and surveyed at the request of the proprietor, who 
claims the same in virtue of different purchaser made from 
654 divers individuals. 
Given under my hand, at St. Louis, the 27th of February, 
1500. : 
JAMES MACKEY. 


Received for record. 
St. Louis February 27th, 1806. 
ANTOINE SOULARD, 
S G. & 7. 
See Record B, page 252. 


The representatives of the Widow Anne Camp claiming a tract of 
about 200 arpen-s of land situated at the Cul-de-Sac, district of 
Saint Louis. 


Jean Ble. Provenchere, being duly sworn, says that the said Anne 
Camp cultivated the said land about 15 years ago; that above five 
or six years after she built a water-mill, which was carred away [by | 
the water; that she again rebuilt the same, which was destroyed by 
fire; that the said tract was always considered as her property, but he 
does not know whether she had a concession for the same. 


The board reject the claim. 


I hereby certify that the within minutes contain the whole pro- 
ceedings of the board of commissioners from the 15th September, 
1866, until the 25th of same month, pursuant to an act for ascer- 
taining and adjusting the titles and claims to land within the terri- 
tory of Orleans & district of Louisiana, which proceedings have been 
faithfully taken under the direction of tlhe commissioners, the board, 


f. 
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and entered as the law directs,and that faith & eredit may be given 
to the same as such. 
Given under my hand, at St. Louis, the Ist day of July, 1807. 
CHAS. GRATIOT. 
See board minutes, Book No. 2, pages 31, 38, & 36. 
U5.) Turespay, October 25th, 1808. 
Board met. 
Present: The Hon’r Clement B. Penrose, Frederick Bates. 


8. No. 2. S33. 


The representatives of the Widow Camp claiming 200 arpen-s of 
land situated [at] Cul-de-Sac, district of Saint Louis. 

James Richardson, sworn, says that 19 vears ago he knows of the 
Widow Camp having cultivated said land and for 6 or 7 years after- 
wards; also knows of a mill being built on said place. 

Charles Gratiot, sworn, says that for about 15 years past the said 
land has always been considered the property of the Widow Camp. 


Laid over for decision. 


Board adjourned. 
CLEMENT B. |] 
FREDERICK BATES. 


See board’s minutes, Book No. o, })-. doe, O24, WN ol 


Monpbay, June 25th, 1810. 
Board met pursuant —e 
John B. C. Lueas, Clement b. Penrose, & Frederick Bates, commis 
Sloniers. 


Widow Camp, representatives of, claiming 200 arpen-s of land. 
See B. No. 2, p. 35; Book No. 3, page 32 
The board grant to the legal representatives of Widow Camp the 
above tract of land, provided it does not exceed 200 aPrpen-s, under 
the 2nd section of an act of Congress entitled “ An act respecting 
claims to lands,” & passed the 3rd Mareh, 1807, & order that the 
sume be surveyed conuformably to his possession. 
Board adjourned till to-morrow [at] 3 o'clock p. m. 
JOHN B.C. LUCAS. 
CLEMENT B. PENROSE. 
FREDERICK BATES. 
See board minutes, Book No. 4, pages 404, 406, & 407. 


O56 
Monpbay, June 10th, 1811. 


Board met. 
Present: John B. C. Lucas, Clement B. Penrose, Frederick Bates, 


commissioners. 


ng AI 


) 
| 
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Widow Camp’s representatives of book 4, p. 406, survey at ex- 
pense of claimant. 
Board adjourned till to-morrow [at] 8 o'clock a. m. 
JOHN B. C. LUCAS. 
CLEMENT B. PENROSE. 
FREDERICK BATES. 
See board’s minutes, Book No. 5, pages 176, 177, and 151. 


RecorRDER’s OgFIce, St. Louts, 27th Nov., 1858. 
The foregoing isa true & correct copy from the books, records, 
files, and documents in this office of the claim of Widow Camp’s 
legal representatives to 200 arpen-s of land in the district of Saint 
Louis. ADOLPH RENARD, 
U. S. Recorder of Land Titles in the State of Missouri. 


Fee, $1.50. A. R. 
78th. Deed from Tebeau to Lindell as follows, to wit: 
Deed from Tebeau to Lindell. 


This indenture, made and entered into this the twenty-ninth day of 
February, eighteen hundred and fifty-five, by and between Francois 
Tebeau and Victore Perry, Henry Tebor, Anglen Tebor, parts of the 
first part, and Peter Lindell, party of the second part, all of the 
county of Saint Louis, State of Missouri, descendants and heirs-at- 

law of John B. Delisle, senior, deceased, who was devisce of 
637 Francois Corneau, deceased, parties of the first part, and Peter 

Lindell, of the city of Saint Louis, State of Missouri, party 
of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of thirty-seven dollars and ;5°; paid by the said party of 
the second part, the receipt of which is hereby acknowledged, have and 
by these presents [do] grant, sell, transfer, alien, and convey unto the 
said party of the second part all their right, title, claim, and inter- 
est, each separately, of, in, and to aertain tract or parcel of land in 
the .county of Saint Louis, State of Missouri, containing forty ar- 
pents, situated in the southern part of the Grand Prairie common 
field, being the same land or lot formerly own-, cultivated, and pos- 
sessed by Francois Corneau, deceased, which said lot, as appears from 
Cozzens’ survey and locations, to be beunded on the north by Bi- 
zette and south, by Berger; to have and to hold the same unto him, 
the said party of the second part, his heirs and assigns, forever. 

In witness whereof we have hereunto set our hands & seals the 
day and year first above written. 


his 

FRANCOIS x TEBAU. (SEAL. | 
mark, 

his 
VICTORE x PERRY. (SEAL. ] 

mark, : 
HENRY TEBAN. 
ADELINE TEBEAU. | [SEAL. | 


Signed in the presence of— 


THOMAS SWANSON. 


me Rae 
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638  Srare or Missourt, County of St. Louis: 


Be it remembered that Francois Tebau and Adeline Tebau, wife 
of said Henry Tebau, all of whom are personally known to the un- 
dersigned justice to be the same person- whose names are subscribed 
to the within deed, this day appeared before me in said county of 
Saint Louis, and the said Francois Teaubau and Victore Perra and 
Hlenry Tebau then and there acknowledged that tha executed the 
said dee- for the use and purposes therein expressed; and the said 
Adaline Tebau having been mad- acquainted with the contents of 
said dee- and on examination apart from her said husband ae- 
knowledged that she execute- the said dee- and relinquishes her 
dower in the reale estate therein mentioned freely and without com- 
pulsion or undue influence of her said: husband. 

In testimony whereof I have hearunto set my hand and seal 
this first day of March, eighteen hundred and fifty-six. 

THOMAS SWANSON, [sEAL. ] 
Justice of the Peace. 
STATE OF Missourt, County of St. Louis: 

[, the undersigned, recorder in and for said county, do certify 
that the foregoing Instrument of writing was filed for record in my 
office January 16th, 1857, and is truly recorded in Book No. 180, 'p. 
LOS, 

Witness my hand and official seal the day and year aforesaid. 


[ SEAL. | C. KEEMLE, Recorder. 
639 To the introduction of which in evidence plaintiff objected 
as Incompetent, irrelevant, and immaterial, and — was read 


subject to said objection. 
79th. Deed of Laplante to Baker, as follows, to wit: 


Deed of La Plant to Baker. 


This indenture, made & entered into this the sixth day of June, 
1857, by and between Louis Leplante, Francois Leplant, and Eliza, 
his wife; Nicholas Laplant and Rosine, his wife; Antoine Leplant 
and Philomine, his wife; and Louis Charles Valle and Ponpone, his 
wife, all of the county of St. Genevieve & State of Missouri, and 
grandchildren & only heirs of Charles Fortin, deceased, formerly of 
Saint Louis county, Missouri, parties of the first part, and Levin H. 
Baker, of the city of St. Louis and State of Missouri, party of the 
second part, in consideration of the sum of one hundred dollars 
paid by the said party of the second part, the receipt of which 1s 
hereby acknowledged, hath and do by these presents grant, sell, 
transfer, alien, and conyey unto the said party of the second part 
ull their title, claim, & interestof, in,[and ] to acertain part of or parcel 
of land in the county of St. Louis, State of Missouri, containing 
eighty arpen-s, situate in the southern part of the Grande Prairie 
common fields, and bounded as located by William H. Cozzens—on 
the north by Correau and on the south [ by ] Pettit—being two arpents in 
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front by forty arpen-s in depth, and being the same conveyed 
640 by J.B. Milhomme in the year 1799 to Charles Fortin by 
deed known as archive No. 2, and acquired by said Milhomme 
of Pierre Berger by archive No. 230; to have and to hold the same 
unto him, the said party of the second part, and to his heirs and 
assigns, forever. 
[In witness whereof the said parties have hereunto set their hands 
and seals this the day and vear first above written. 
his 


LOUIS x LEPLANT. — [SEAL. ] 
mark 
his 
FRANCOIS x LEPLANT. [sea] 
mark. 
her 
ELIZA x LEPLANT. [ SEAL. | 
mark, a 
his 
ANTOINE x LEPLANT. | SEAL. | 
mark. 
her 
PHILOMEN x LEPLANT. [ SEAL. | 
mark. 
his | 
LOUIS CHARLES x VALLE. [sea ..] 
mark. 
her : 
PONPONE x VALLE. [ SEAL. | 
mark, 


Witness: 


The name “Louis” between the fourth and fifth lines inter- 
lined before signing, also the letter “TH” between the tenth and 
eleventh. 


STATE OF MIssOURI, | 
’ ” ’ . P SNS - 
County of St. Louis, | 


Be it remembered that Louis Leplant, Francois Leplant, and 
Eliza, his wife, Antoine Leplant and Philomena, his wife, are per- 
sonally known to the undersigned, clerk of the circuit court within 
and for the county of St. Genevieve, State of Missouri, to be the per- 
sons whose names are subscribed to the above, within, and fore- 
going indenture or conveyance as parties thereto, this day appeared 
before me, and acknowledged that they executed and delivered the 
same as their voluntary act and deed, for the uses and purposes 
therein mentioned, and the said Eliza Leplant, Philomena Leplant, 
and Ponpore Valie being by me made fully acquainted with the 

contents of said indenture or conveyance, acknowledged on 
641 an examination apart from their said husbands that they ex- 
ecuted the same freely and without compulsion or undue in- 
fluence of their said busbands, and the said Eliza Leplant and Phil- 
omena Leplant also acknowledged on an examination apart from 
their said husbands that they relinquished their dower in the real 
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estate therein mentioned freely and withoat compulsion or undue 
influence of their said husbands. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of. said cireuit court, at office in the city of St. Genevieve, 
this ninth day of June, A. D. 1857. 

CTs i CHAS. J. ROZIER, 
CVk Cireuit Court. 


Certificate. 


STATE OF Missowrt, 
’ . ® ~ P SS - 
County of St. Louis, | 


I, the undersigned, recorder in and for said county, certify hereby 
that the foregoing deed was filed for record this Ist day of Septem- 
ber, 1857, in my office, and is truly recorded in book 195, p. 67. 

Given under my hand and seal the day and year last above 
written. 


[SEAL. | C. KEEMLE, Recorder. 
Leplant lo L. i. Bake if | 


This indenture, made and entered into this third of September, in 
the year of our Lord one thousand eight hundred and fifty-seven, by 
and between Nicholas Leplant and Rosine, his wife, of the county 
of St. Genevieve, State of Missouri, party of the first part, and Levin 

H. Baker, of the city of St. Louis, State of Missouri, party of 
642 the second part, in consideration of the sum of fifty dollars, 

paid by the said party of the second part, the receipt of which 
is hereby acknowledged, hath and doth by these presents grant, sell, 
quit-claim, transfer, alien, and convey unto the said party of the 
second part all their right, title, claim, and interest of, in, and toa 
certain tract or pareel of land situate in the county of St. Louis, 
State of Missouri, containing eighty arpen-s, situate in the southern 
part of the Grand Prairie common field, and bounded, as located by 
William I. Cozzens, on the north by Corneau, and on the south by 
Pettit, being two arpen-s in front, forty arpen-s in depth, and being 
the same tract conveyed by J. B. Milhomme in the year 1799 to 
Charles Fortin by deed known as archive No, 272, and aequired by 
suid Milhomme of Pierre Berger by archive No. 230; to have and 
to hold the same unto him, the said party of the second part, his heirs 
and assigns, forever. 

In witness whereof the said party of the first part to tls indenture 
hath set their hands and seals this the day and year first above 
written. 


his 
NICHOLAS x LA PLANT. [seat] 


mark. 
his 
ROSINE x LA PLANT. [SEAL.] 
mark. 


Witness: 
JOHN C. WATKINS. 
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Acknowledgment. 


STATE OF Missourr, |. 
County of St, Genevieve, { = 
Be it remembered that Nicholas La Plant & Rosine, his wife, 
who are personally known to the undersigned, clerk of the circuit 
court within & for said county, to be the persons whose names 
645 are subscribed to the within deed as parties thereto, this day 
appeared before me and acknowledged that they executed and 
delivered the same as their voluntary act and deed for the uses and 
purposes therein contained, and the said Rosine being by me first 
made acquainted with the contents of said deed acknowledged, on an 
examination apart from her said husband, that she executed the 
same and relinquished her dower in the real estate therein mentioned 
freely and without compulsion or undue influence of her said hus- 
band. 

In testimony whereof [ hereunto set my hand & and affix the seal 
of said court, at office, city of St. Genevieve, county and State afore- 
said, this the day and year above written. 

[SEAL. | CHAS. C. ROZIER, 
CUE of Cir. C't. 
Certificate. 
SraTe oF Missourr, | _. 
County of St. Louis, J” 

I, the undersigned, recorder for said county, certify that the fore- 
going instrument of writing was filed for record in my office October 
7th, 1857, and is truly recorded in book 195, 342. 

Witness my hand and official seal the date aforesaid. 

[SEAL.] C. KEEMLE, Recorder. 


Same objections and rulings. 


80th. The act of the General Assembly of Missouri of January 
14th, 1865, from page 536 of the session acts of Missouri of 1865. 
644 Sist. Deed from the commissioners of section 16 to Sehultz 
and others, dated Sth January, 1869, as follows, to wit: 


Commissioners. to Schultz & Others. 


U.S. Stamp, $1.00. Whereas by an agi *ement entered into on 
Jan’y 6th, 1869. W. the fifth day of January, 1870, by and _ be- 
or. w.ts &. tween William Glasgow, Jr.. and William C. 


Taylor, commissioners of school section No. 
(16) sixteen, township forty-five north, range seven east, of the first 
part, and John Adam Schultz and Nathaniel Holmes, parties of the 
second part, the said commissioners acting In pursuance of the pro- 
visions of an act of [the] General Assembly of the State of Missouri 
entitled An act to authorize the sale of fractional section sixteen, 
township forty-five north, range seven east, approved March 3rd, 
1851, did agree with said parties of the second part, and subject to 
the approval of the county court of St. Louis county, that said com- 
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inissioners would, by a proper quit-claim deed, and by way of com- 
promise, convey to one John G. Schultz the undivided one-half part 
of the following-deseribed premises —, that Is to say: Beginning ata 
point in the west line of school section num|[ber] sixteen, of town- 
ship forty-five north, range seven east, where the same is intersected 
by the northern line of United States survey No. 3540, in the name 

of Williain Bizet; thence eastwardly along the northern line 
645 of said survey, until it intersects with the northern line of the 

Widow Camp tract, United States survey No. 903; thence 
westwardly along the north line of the said Camp tract to a point 
where the southern line of said survey No. 3340 intersects the 
northern line of the Widow Camp tract; thence westwardly with 
said southern line of said survey 3540 to the west line of said six- 
teenth section ; thence with the west line of said sixteenth section 
to the place of beginning; and whereas afterwards, on the sixth day 
of January, 1870, the said county court of the county of St. Louis 
having seen the agreement, and having heard and considered the 
same, and the said compromise as proposed, do confirm and approve 
the same by an order of the said court duly passed and entered of 
record, and further in and about said order did direct the said com- 
missioners to convey the one undivided half of said premises of said 
agreement and compromise unto the said John G. Schultz upon the 
payment by the said John Adam Schultz, George Schultz, and Na- 
thaniel Holmes of said sum of seven hundred and fifty dollars: Now 
therefore this deed witnesseth : 

That the said William Glasgow, Jr., and William C. Taylor, com- 
missioners aforesaid, by virtue of their power under said order and 
approval of the said county court and the said act of March 3rd, 

1851, parties of the first part, for and in consideration of the 
646 sum of seven hundred and fifty dollars to them paid by the 

said John Adams Schultz and Nathaniel Holmes, the receipt 
whereof is hereby acknowledged, have remissed, released, quit- 
claimed, and conveyed, and do hereby remise, release, quit-claim, 
and convey, unto the said John G. Schultz all the right, title, and 
interest of them and the said State of Missouri in and to the one 
undivided half part of the premises above described; to have and 
to hold the same, with the appurtenances thereto belonging, unto 
the said John G. Schultz, and his heirs & «sssigns, forever. 

In testimony whereof the said William Glasgow, Jr., and William 
C. Taylor, commissioners as aforesaid, have hereunto set their hands 
& seals as such commissioners this sixth day of January, 1870. 

WM. GLASGOW, Jr, [seat] 
WM. C. TAYLOR, a, 
Comm’rs of See. 16, T. 45 N., R. 7 E. 


Acknowledgement. 


STATE OF MissourRt, i 

County of St. Louis, J ~~’ 

Be it remembered that on this sixth day of January, eighteen hun- 

dred and seventy, before me, the undersigned, clerk of the county 
12—64 
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court of St. Louis county, came William Glasgow, Jr., and William 
C. Taylor, who are personally known to me to be the same persons 
whose names are subseribed to the foregoing instrument of writing 
as parties thereto, and severally acknowledged the same to be their 
act and deed, for the purposes therein mentioned. 
647 In witness whereof I have hereto set my my hand and affix- 
the seal of said court, at office in Saint Louis, the date last 
aforesaid. 
D. C. COLEMAN, Clerk, 
[ SEAL. | Per F. C. SCHOENTHALER, D. C. 


Filed and recorded Jan’y 7th, 1870. 
JULIUS CONRAD, 
Re corde iy 
STATE OF MIssouRt, ae 
County of St. Louis, | ~° 


[, the undersigned, recorder for said county, certify that the fore- 
going is a true copy of an instrument in writing executed by Wm. 
H. Glasgow, Jr., et al., together with the acknowledgement, date of 
filing & recording thereof as the same remain- on record in my office, 
in book 390, page 492. 

Witness my hand and official seal this 29th April, A. D. 1870. 

[SEAL. | JULIUS CONRAD, 


Recorder. 


82nd. Contract between plaintiff and his attorneys, as follows, to 
wit: 
Contract bet. Comm'rs, PUff, & Attys. 


This instrument, made this seventh day of July, A. D. eighteen 
hundred and fifty-three, by & between William Milburn, William 
Glasgow, Jr., and William C. Taylor, Esq’s, commissioners appointed 
by the St. Louis court pursuant to the provisions of an act of the Leg- 
islature entitled An act to authorize the sale of fractional section six- 
teen, township forty-five north, range seven east, approved Mareh 3d, 
1851, parties of the first part, and Barton Bates, R. M. Field, and Wil- 

lis L. Williams, Esq’rs, parties of the second part, witnesseth : 
648 Whereas all the land embraced in fractional section (16) 

sixteen, township forty-five (45) north, range 7 east, except 
that part lying between the north line of said section & the north 
line of the survey for the Widow Camp, and between the east line 
of said section, & the east line of a certain pretended survey known 
as “ Cozzens’ survey,” as claimed by different persons adversely to 
the parties of the first part, in pursuance therefor of the provisions 
of the above-mentioned act, the parties of the first part have re- 
tained and appointed, and do hereby retain and appoint, the parties 
of the second ‘part as attorneys and counsellors for & on behalf of 
the parties of the first part & their successors to take, institute, & 
prosecute ali proper steps and proceedings for asserting & sustaining 
the title of the parties of the first part & their successors in and to 
the land in dispute as aforesaid, and to the possession thereof, & of 
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every part of the same, & to that end to take possession of said land, 
and any part thereof, for the parties of the first part, & the posses- 
sion so tuken to defend by due COUTSe of law, to commence & prose- 
cute all proper proceedings before the Land Department of the 
United States, or any branch thereof, for the upholding of the title 
of the parties of the first part & their su¢cessors, and for the setting 
aside of — defeating all suits in law or equity that may be necessary 

& proper for the recovery of said land, and to prosecute such 
649 — suits to final judgment, & generally to do all lawful acts and 

things for the upholding of the title of the parties of the first 
part, & for the recovery of said land for them and their successors 
in as full and ample a manner as they themselves might or could 
do. 

The said parties of the first part, for themselves and their suc- 
cessors, covedant & agree with the parties of the second part that 
they, said parties of the second part, shall receive as a compensation 
for their services in the matter aforesaid one-fourth part in value of 
the land in dispute that may be recovered by suit or otherwise, or 
received by way of compromise, or of money or other thing that 
may be recovered or received on any such compromise or otherwise, 
the said fourth part to be set out & assigned to said parties of the 
second part when «& so often as there shall be a recovery or com- 
promise of any portion of the subject-matter in dispute, and said 
fourth part to be a full compensation of the fees, expenses, and dis- 
bursements of the parties of the second part and each of them: 
but the taxable costs of all suits and legal proceedings are to be 
borne by the parties of the first part and their successors. 

The parties of the second part, each for himself, covenant and 
agree with the parties of the first part and their successors that they 
will respectively perform all the duties of attorneys and counsellors 
in the matter aforesaid faithfully and diligently, according to the 

true intent of the aforementioned retainer and appointment : 
Gov) Provided, however, That these presents are to be first presented 

to the St. Louis county court for approval, & from the date of 
such approval shall be firm and effectual. 

The parties have signed and sealed these presents in five parts — 
the above above written. 


WILLIAM MILBURNE. [seat 
WM. GLASGOW, Jr. SEAL. | 
WM. C. TAYLOR. SEAL. 
BURTON BATES. SEAL. | 
R. M. FIELD. SEAL.] 
WILLIS L. WILLIAMS. [seat] 


Approved by the county court of St. Louis county July 15th, 1853 


‘Test-: LOUIS F. LACY, CVE. 


STATE OF MiIssourt, ss 

County of St. Louis, f° 

I, David C. Coleman, clerk of the county court of St. Louis county, 

hereby certify that the within and foregoing is a true copy from the 
original on file in my office. 


oe 
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In witness whereof I hereto set my hand & affix the seal of said 
court, at office in St. Louis, this the 15th day of August, A. D. 1869. 
: D. C. COLEMAN, Clerk, 
Per F. C. SCHRENTHALER, D. C. 


83rd. Twelve Spanish concessions, as follows, to wit : 
Concession to Lougournois. 


Lougournolis, habitant. Recorded Book F, page 161, D. 1. 


Du deux février mil sept cent soixante-dix, sur la demande de 
Jean Bte. Lougournois, habitant en ce parte St. Louis, qui deserve 
cultiver la terre nous lui avons coneédés et concedons a titre 
651 de proprieté pour lui ses hoirs our arjent cours une tare a la 
Grande Prairie contenant deux arpens de large sur quarante 
arpens de profundeur, tenant d’un coté a la terre preser par Alexis 
Marie, et de l’autre cot¢é au de maime de Rey, aux conditions d’y 
travailler sous l’an et jour, et qui elle sera seyetté aux charges pub- 
lique et autres qu’il plaira, as sa majesté d’y imposer. 
Donné a St. Louis le dit jour et an. 
ST. ANGE. 
LABUXIERE. 


See Livre 'ferrien No. 1, page 35. 


Concession to Alex. Marie. 
2nd D, Marie. Recorded Book I, }). 161. 


Du deux février mil sept cent soixante-dix, sur le demande de 
Alexis Marie, habitant de ce poste, qui désire cultiver la terre, nous 
lui avons concede et concedons a titre de propet¢ pour lui seu hoirs 
ou ayant cause deux arpens de terre de large sir quarante arpens de 
profundeur, située a la Grande Prairie, tenant d’un cote a la terre 
de La Roche, et de l’autre cote a celle de Lougournois, aux condi- 
tiotis de travailler a la ditte terre sous lan et jour, et qui elle serra 
sujette aux charges publiques et autres qui et plaira 4 sa majesta d’y 
imposes et avons signé. 

ST. ANGE. 
LUBUXLERE. 


See Livre Terrien, No. 1, page 34. 
652 Concession to Mr. Laclede. 
Mr. Laclede. Recorded Book F, page 15. 


Du trente mil mil sept cent soixante-luit, sur lademande de Mr. 
Laclede, habitant, en le parte St. Louis, nous lui avons concede et 
concedons A titre de proprité pour lui ses hoirs, ou arjont cause une 
terre sire a la Grande Prairie de St. Louis, contenant un arpent de 
large sur quarante arpens de profundier, tenant de un coté a Jacques 
L’abbe, et de l’autre cote au domaine du Roy, aux conditions de 
mettre la ditte en partie, de celle en valleur sous l’an & jours, et qui 
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elle sera sejette aux charges publique et autre qui el plaira a sa ma- 
jesté d’y imposer et avons signes. 
ST. ANGE. 
LUBUXIERE. 


See Livre Terrien, No. 1, page 17. 
Conce ssion fo Jacques Abbe. 
Def’ts No. 20. Jaeques L’Abbe. Recorded Book F, p. 154. 


Du premier May mil sept cent soixante-huit, sur la demande de 
Jaeques Noisi, dit L’ Abbe, nous lui avons coneedé et concedons a 
titre de propite lui ses boirs ou aryant cause une terre située a la 
Grand Prairie de St. Louis, tenant d’un cote a la terre, puse par le 
nomme Laurant Gaignon, et de autre cote a cellede Sieur Laclede, 
aux conditions-de la mettre en valeur sous lan et jour, et qui elle 
sujette aux charges publiques et autre qui elle plaira a sa majestée 
d’y imposer et avons signe le dit jour et an. 

ST. ANGE. 
LABUXIERE. 


See Livre Terrien, No. 1, p. 19. 
G95 Concession to La Chapelle. 
Def’t No. 22, Frs. La Chapelle. Recorded Book F, p. 156. 


Du sept fevrier 1769 sui la demande de Francois La Chapelle 
Garcira, habitant, nous lui avons concede et concedons a titre pro- 
priete pour leu ses hoiers aryant cause une tere d’un arpent, et de 
un de large sur quarante arpens de profundeur située a la Grande 
Prairie tenant d’un coté a Philibert Ginguon et da VDautre cote a 
Jacques L’Abbe, a present Mr. Laclede, aux conditions d’etablir la 
ditte terre sous lune et jour, el qui elle serra sejette aux charges 
publiques et avons signes. 

ST. ANGE. 
LABUXIERE. 


See Livre Terrien, No. —, page 22. 


Concession to Phillibert Guignon. 
Philibert Guignon, dit Laurant. Recorded Book F, p. 156. 


Du sept février mil sept soixante-neuf, sur la demande de Phil- 
libert Guignon, soldat, habitant, qui desire s’establir en ce poste, 
nous lui avons concedé et concedons a titre de proprieté pour lui 
ses hoirs ou ayant cause, une terre, deux arpent, et d’une située ala 
Grande Prairie sur quarante arpens de profondeur, tenant d’un cote 
i la terre cedée par Marie a Mons. Laclede, de un autre cote a la terre 
du nommé La Chapelle, aux conditions de établir la dite terre sous 
an et jour at qui elle sera sujette aux charges publiques. 

Donne a St. Louis le dit jour et an. 

ST. ANGE. 
LABUXIERE. 


See Livre Terrien, No. 1, p. 22. 


* A a ee oat . 
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65: Concession to Le Roy. 
Def’t No. 114, Roy. Recorded Book I, page 149. 

Aujourd’hui vingt avoust, mil sept cent souxante-six, sur la de- 
mande de Julien Le Roy, habitant au poste St. Louis, nous lui avons 
concede et concedons a titre de propritre une terre de deux arpens 
di forre sur quante arpens de profondeur de deux située a la prairie 
vulgairement appellé la Grande Prairie, tenant les dits deux arpens 
de terre a deux arpens concedé aux Sieur Labuxiere et da l’autre 
cote a celle du nommé Bequest pour en jour ou ses arjant cause en 
pleine propriéte aux conditions qu’il la lourera da ditte terre sous 
l’an et jour, et quelle sera sijette aux charges publiques, et avons 
Slenes. 
ST. ANGE... 
LABUXAIERE. 
See Livre Terrien, No. 1, page 7. 


( once SSiON lo Lahbuxt xg 


Def’t No. Ls, Mr. Labuxier. Recorded book I, }?. 148. 


Aujourd’hui dosize avoust mil sept cent soixante, sur sur la de- 
mande du Sieur Joseph Labuxiere, nous lui avons concede et con- 
cedons a tittre de propric une terre de deux arpens de face sur la 
prairie. 

Je reconnais avoir vendu ladite terre cuonetie & Mr. Laclede sur 
vint nos conditions partes ardos de la concession qui je Ven on mind. 

St. Louis le deuze september mil cept cent, vulgairement appelé 
la Grande Prairie, sur la ligne qui sere face par celui qui sera charge 
darpents lesternes sur quatre-vignt arpents profundeur tenants d’un 

cote A Mr. St. Ange, ct de l'autre cote a celle de Julien Le Roy 
Gd0 la ditte terre ayant ete ci Labuxiere pour de la ditte terre 

en jouir par le dit Sieur Labuxiere ou six arjont cause en 
pleine propriete et avons signe le dit jour & an. 

. ST. ANGE. 
LE TERRE. 
See Livre Terrien, No. 1, page 5. 
Concession to Antoine Becanne. 


Def’ts No. 18, Bacannt. Recorded Book F, p. 150. 


Du trente janvier mil sept cent soixante-sept sur la demande de 
Antoine Becanne, habitant, nous lui avons concede a titre de pro- 
priete un arpent et demi di terre, située a la Grande Prairie de front 
sur quarante arpens de profundeur fausant partie dis troes arpens 
que Mr. St. Anges etint reservé, et dont et a cede l’autre arpent et 
demi au nomme Corneau tenant le dit arpent et demi a celui du dit 
Corneau, et de l’autre cote a la terre concedé au Lieut. Labuxiere a 
la charge par le det Becanne de l’etablir sous an et jour, et avons 
signes le dit joire et an. 
ST. ANGE. 
LABUXIERE. 


See Livre Terrien, No. 1, p. 10. 
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Concession lo Corneau. 
Deft No. 17, Corneau. Recorded Book F, p. 150. 


Du trente janvier mil sept cent soxante-sit sur la demande de 
lrancois Corneau nous lui avons concedés a titre de propriete un 
arpent et demi de terre a lau Grande Prairie de front sur quarante 
arpens de profundeur, faisant partie des trois arpens que Mr. de St. 
Ange s¢tait reservé, et dont nous avons cede, et untre arpent et 

demi qui riste au nommeé Bacanet tenant le dit arpent et 
656 demi d’une cote a Mr. Laclede, et d Pautre cote au dit Beean- 
net, a la charge par le dit Corneau, de letablir sous lun et 


jour, et qui il sera sujet aux charges publiques et autres quiil plaira 


asa majesté d’y imposer, et avons signes le dit jour et an. 
ST. ANGE. 
LABUXTERE. 


‘ , a . . 
See Livre Terrien No. 1, p. LQ. 
(anes SsiOn 1a Laeli di Laquest. 
Dep't No. 12. Le sr. Laclede. Recorded Book I’. }). 14S. 


Aujourd’hui, onze aoust mil sept cent soixante-six, sur la demande 
de Mr. Laclede Liquest, nous lui avons concedés et concedons a titre 
de propriétre une terre a la prairie, vulgairement dite le Grande 
Prairie, sur la ligne guirten fixee par ce lingn sera chargé d’arpenté 
les terres, la dite terre contenant six arpens de front sur quatre- 
vingt arpens de profondeur, tenant d’un cote a la terre prise par Mr. 
de St. Ange, et de l'autre coté a celle prise par la Sieur Deshestre, 
pour en jouir par le dit Sieur Laclede en pleine proprieté a la charge 
de Vetablir sous lan et jour et avons signes. 

ST. ANGE. 
LE FEVRE. 
See Livre Terrien No. 1, }). » 
Concession lo ly. Laroche. 
lonace Laroche. Recorded Book Ir’, }). 154. 


Du premier May mil sept cent soixante-huit, sur le demande de 
lenace Laroche guiron habitat unes lui avons concede et concedons 
a titre de proprieté pour lui ses hoirs on ayant cause, une terre si- 

tuce a la Grande Prairie le deux arpens de large sur quar- 
O57 ante arpens de profondeur, tenant deun cote a la terre de 

Francois Tibaut, et de autre cote a celle du Sieur Laclede 
aux conditions d’etablir la dite terre, et quelle sera sigette aux 
charges publiques. 

Donne a St. Louis le dit jour et an. 

See Livre Terrien No 1, p. 18 


Translation. 
Long Urnols. 


Under the date of February 2nd, 1770, upon the demand of Jean 
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Bte. Longournous, an inhabitant of this post of St. Louis, who wishes 
to cultivate the soil, we have conceded and concede to him his heirs 
or assigns the title of ownership to a piece of ground on the Grand 
Prairie, containing two arpens in width by forty arpens in depth, 
adjoining on one side a piece of ground taken by Alexis Marie, and 
on the other side the domain of the king, on condition of cultivat- 
ing the same from date, and that it shall be subject to the publie 
charges and to others which it may please his majesty to levy. 
Given at St. Louis the said day and year. 
ST. ANGE. 
LABUXATERE. 
Marie. 


Under the date of February 2nd, 1770, upon the demand of Alexis 
Marie, an inhabitant of this post of St. Louis, who wishes to culti- 
vate the soil, we have conceded and concede to him lis heirs or as- 
signs the title of ownership to a piece of ground on the Grand 

Prairie containing two arpents in width by forty arpens in 
658 depth, adjoining on one side a piece of ground taken by La- 

roche, and on the other side that of Longournous, on condi- 
tion of cultivating the same from date, and that it shall be subject 
to the public charges, and to others which it may please his majesty 
to impose. 

(Signed j ST. ANGE. 

LABUXIERE. 


Laclede. 


Under the date of April 30th, 1768, upon the demand of Mr. La- 
clede, an inhabitant of this post of St. Louis, who wishes to cultivate 
the soil, we have conceded and concede to him, his heirs and assigns, 
the title of the ownership to a piece of ground on the Grand Prairie, 
containing two arpents in width- by forty arpents in depth, adjoin- 
ing on one side a piece of ground taken by Jacques L’Abbe and on 
the other side the domain of the king, on condition of cultivating 
the same, or part thereof, from date; that it shall be subject to the 
public charges and to others which it may please his majesty to 
levy. 

(Signed) ' ST. ANGE. 
LABUXIERE. 
Noise. 


Under the date of May Ist, 1768, upon demand of Jaeques Noise, 
said L’Abbe unto him have conceded and concede, his heirs or 
assigns, the title of ownership to a piece of ground situated on the 
Grand Prairie, containing two arpents in width by forty arpents in 
depth, adjoining on one side a piece of ground taken by the setd 

Laurent Guignon and the other side on that of Mr. Laclede, 
659 on condition of cultivating the same from date; that it shall 
be subject to the public charges and to others which it may 
please his majesty to levy. 
(Signed the above date) ST. ANGE. 
LABUXIERE. 
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La Chapelle. 


Under date of February 7th, 1769, upon the demand of Francois 
Liu Chapelle, a bachel/or & inhabitant of this post of St. Louis, we 
have conceded and concede to him, his heirs or assigns, a title of 
ownership to a piece of ground situated on the Grand Prairie, con- 
taining one arpent and a half in width and forty arpents in depth, 
adjoining on one side a piece of ground taken by Phillibert Gaig- 
non, on the otl er side that of Jacques L’Abbe, now of Mr. Laclede, 
on condition of cultivating the same from date; that it shall be 
subject to the public charges and to others which it may please 
his majesty to levy. 

(Signed) ST. ANGE, 
LABUXIERE. 


Gaignon. 


Under date of February 7th, 1769, upon the demand of Philli- 
bert Gaignon, a soldier and inhabitant, who wishes to establish 
himself at this post, we have conceded and concede to him, his 
heirs or assigns, a title of ownership [to] a piece of ground one 
and a half arpent in width and forty arpen-s in depth, situated 
on the Grande Prairie, adjoining on one side a piece of ground 
ceded bv Marie to Laclede and on the other side the ground of 
said La Chapelle, on condition of cultivating the same from date; 

that it shall be subject to the public charges and to others 
660 which it may please his majesty to levy. 
Given at St. Louis the said day and year. 
ST. ANGE. 
LABUXIERE. 


Le Roy. 


To-day, the 25rd of August, 1766, upon the demand of Julien Le 
Roy, an inhabitant of this post, St. Louis, we have conceded and 
concede to him, his heirs & assigns, a title of ownership to a piece 
of ground of two arpents in width by forty arpen-s in in depth, situ- 
ated on the prairie ordinarily called the Grand Prairie, the said two 
arpen-s of ground adjoining that ceded to Mr. Labuxiere, and the 
other side to that of one Bequet, to enjoin the same or give his assigns 
in fee-simple on condition of cultivating the same from date, and that 
it shall be subject to the public charges & others which it may please 
his majesty to levy. 

(Signed) S. ANGE. 
LABUXIERE. 


Labuxiere. 


To-day, August 12th, 1766, upon the demand of Mr. Joseph La- 
buxiere, we have conceded and concede to him, his heirs or assigns, 
a title of ownership to a piece of two arpen-s in width upon the 
prairie ordinarily called the Grand Prairie, upon a line which shall 
be fixed by the person who is charged with surveying the lands, by 
eighty arpen-s in depth, adjoining on one side that of Mr. St. Ange 
and on the other side that of Julien Le Roy, the said piece of ground 
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having been heretofore marked by Pierre Texas, and aban- 
661 doned by him; that the aforesaid Mr. Labuxiere, or his as- 
signs, may own the said piece of ground, and we have signed 
the said day and vear. 
ST. ANGE. 
LEVRE. 


I remember having recovered the annexed piece of ground to Mr. 
Laclede, in accordance with the condition endorsed on the back of 
the concession, which I have remitted to him. 

St. Louis, Sept. 2nd, 1768. 


Becanne. 


Under the date of January 30th, 1767, upon the demand of An- 
toine Becanne, an inhabitant of this post, we have conceded to him 
a title of ownership in a piece of ground situated on the Grand 
Prairie, one and a half arpen-s in width and forty arpents in depth, 
being part of three arpen-s which Mr. St. Ange had reserved for him- 
self, having ceded the other arpent and a half to one Corneau ad- 
joining said arpen- and a half of said Corneau, and the other sided 
adjoining that ceded to Mr. Labuxiere on condition that the said 
Becannet cultivates the same from date, and we have signed the said 
day and year. 
ST. ANGE. 
LABUXIERE. 


Corneau. 


Under date of January 30th, 1767, upon the demand of Francois 
Corneau, we have ceded to him a title of ownership on a piece of 
ground on the Grand Prairie, one arpent and a half in width and 
forty arpents in depth, being part of three arpents which Mr. St. 
Ange had reserved for himse if. having ceded the other arpent and a 
half to one Becannet, the said arpent and a half adjoining on one 
sidé that of Mr. Laclede and on the other side that of the said Becan- 

net, on condition that the said Corneau cultivates the same 
662 from date, and it shall be subject to the public charges on 

others that it may please his majesty to levy, and we have 
signed this day and year 
ST. ANGE. 
LABUXIERE. 


To-day, August 11th, 1766, upon the demand of Mr. Laclede Le- 
quest, we have conceded and concede to him a title of ownership 
to a piece of ground in the prairie ordinarily called La Grande 
Prairie, upon a line which shall be fixed by the person who is 
charged with surveying the lands; the said piece of ground con- 
tains six arpents in width by eighty arpents in depth, one side of 
which adjoins that taken by Mr. St. Ange and the other side by 
that taken by Mr. Deshetre. 

Under the date of May Ist, 1768, upon the demand of Ignace La- 
roche, bachelor, living at this post, we have conceded and concede 


| 
: 


Boe 


re 
‘ 


JOHN BAKER ET AL. 


ood 


to him, his heirs and assigns, a title of ownership on a piece of 
ground situated on the Grand Prairie, two arpents in width and 
forty arpents in depth, adjoining on one side the land of Francois 
Thebault, and on the other side that of Mr. Laclede, on condition 
that he cultivate the same, to-be subject to the public charges. 
Given at St. Louis the said day and vear. 


*,*#e) 


(Signed) ST. 
S4th. The following United States surveys : 
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August Chouteau, under Genevieve Routier.- No. 1461 
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Survey No. 1253—A. Picart. 


Plat and description of a survey of a lot 1} by 40 arpents in the 
Grand Prairie common fields, as executed by Mr. Duralde for 
Alexis Picart. See Livre Terrien No. 2, page 61, and confirmed 
to their widow and reps. of Antoine Morin by the United States 
commissioners. See their certificate, No. 1253. 


Variation 8° East 


er 


True North. _ 


4.36 chains. 
we 


. . ’ 7 : \' 
N. 6014 W., 117.88 chains. \\ 


.W. 


Avex. Picart, or widow & reps. of Antoine Marvin. 1'4 by 40 arpents. 
‘ 


S ol 


Ss. 60g E., , 118.03 chains. — 
Scale of 20 chains to an inch. 


G64 Description —Commence at a stone, the original N. E. corner 

of the lot and 8S. E. corner of Joseph Taillori’s lot; thence N. 603° 
W. along the northern boundary of the lot, which is Joseph Taillori’s 
southern boundary, 117.88 chains to a limestone set for the N. W. 
corner of the lot and 8S. W. corner of Joseph Taillori’s lot, which 
stone is 3} inches thick, 13 


inches broad, and 18 inches long, set 12 
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inches deep, the edge S. E., and made a cross on the top; thence 5. 
293° W. along the western boundary of the lot 4.36 chains to the 
S. W. corner of the lot, for which corner I set a limestone 3} inches 
thick, 18 inches broad, and 16 inches long, set 12 inches deep, the 
edge S. E., and made a cross on thie top; thence 8. 605° E. along the 
southern boundary of the lot 26.88 chains — the N. W. corner of 
Mainville’s lot, and thence continuing with his northern boundary 
118.03 chains in all—the length of the southern boundary of the 
lot—to the S. E. corner of the lot, which is a stone 2? inches thick, 
12 inches wide, and 16 inches long, set 12 inches deep, the edge N. 
westward, and having a cross on the top; thence N. 293° E. along 
the eastern boundary of the lot 4.89} chains to the beginning. 

Surveyed by me in September, 1838, and returned Feb’y 16th, 
1830. 

JOS. E. BROWN, DLS. 


OFrFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND MISSOURI, 
Str. Louris, January 28th, 1854. 
I certify that the above is a correct copy from the original 
665 returns of survey No. 1255 for widow and representatives of 
Antoine Morin, under Alexis Picard, made by Joseph C. 
Brown under his contract with the surveyor of public lands in the 
State- of Illinois and Missouri, dated the 15th September, 1835—all 
on file in this office. 
JNO. LOUGHBOROUGH, 


Surveyor General. 
Survey 1296—Jos. Mainville Deschene. 


Plat and description of a survey of a lot 1} by 40 arpents, in the 
Grand Prairie common fields, as executed by Mr. Duralde for Jo- 
seph Mainville dit Deschene. See Livre Terrien No. 2, p. 62, and 
confirmed to Joseph or his legal representatives by the United 
States commissioners. See their certificate, No. 1296, also con- 
firmed by the act of Congress of the 29th of April, 1816, to Rufus 
Easton, ass. Roy, ass. Lemonde and wife, and claimed [by] Rufus 
Easten, under Louis Lemonde. and the extent and boundaries 
thereof proven before the recorder of land titles on the 4th Oc- 
tober, 1825, under the law of Congress of the 26th May, 1824. 
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Description —Commence at a stone, the original N. E. corner of 
the lot; thence N. 6034 W. 26.88 chains — the S. E. corner of 
666 Alexis Picart’s lot, and thence along his southern boundary, 
which is in part the northern of this lot, the whole length of 

said northern boundary being 118.03 chains, to the N. W. corner of 
the lot, for which I set a stone in the southern boundary line of said 
Picart’s lot, which stone is 5} inches thick, 13 inches wide, and 16 
inches long, set 14 inches deep, the edges S. E. and N. W., from 
which said Picard’s 8. W. corner bears N. 604° W. 26.88 chains dis- 
taunt; thence S. 293° W. along the western boundary of the lot 4.36 
chains to the original 8S. W. corner of the lot, being Charles Routier’s 
N. W. corner, — a stone, from which a pine oak 10 inches diameter 
bears 8. 554° W. 23 links, and a cherry — 5 inches diameter bears 
S. 885° FE. 243 links distant; thence 8. 603° E. along the southern 
boundary of the lot, being the northern boundary of Charles Rou- 
tier’s lot, 117.92 chains — the original 8. E. corner of the lot, and 
N. E. corner of Charles Routier’s lot, which is a stone; thence N. 
201° E. along the eastern boundary of the lot 4.38 chains — the 
beginning. 

Surveyed by me in September, 1838, and returned February 16th, 
LSS). 


JOS. C. BROWN, D.S. 


Orrick OF THE SURVEYOR GENERAL FOR ILLS. AND MISSOURI, 
Saint Louis, January 28th, 1854, 
| certify that the foregoing is a correct copy from the original re- 
turns of survey No. 1296, for Joseph Mainville dit Deschenes, 
667 made by Joseph C. Brown under his contract with the sur- 
veyor of public lands in the State- of Illinois & Missouri, 
dated the loth Sept., 1835—all on file in this office. 
JNO. LOUGHBOROUGH, 
Surveyor General. 


Survey No. 61—August Chouteau, under Genevieve Routier — Louis 
Bissonet. 

Plat and description of a survey of a lot 1 by 40 arpents in in the 
Grand Prairie common fields, as executed by M. Durald for 
Charles Routier. See Livre Terrien No. 2, page 63, and confirmed 
by the act of Congress of the 29th of April, 1816, to Auguste 
Chouteau, ass. Genevieve Routier, widow of Louis Bissonette. 
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Description —Commence ata stone, the original N. E. corner of 
the lot and S. E. corner of Joseph Mainville’s lot, thence N. 605° W. 
along the northern boundary of the lot, being the southern boundary 
of said Mainville’s lot, 117.92 chains to a stone, the original N. W. 
corner of the lot and 8. W. corner of said Mainville’s lot, from which 
a pine oak ten inches diameter bears 8S. 553° W. 23 links, and a 
cherry 5 inches diameter bears 8. 883° E. 24) links distant; thence 
S. 295° W. along the western boundary of the lot 2.863 chains 
66S to a stone, the original S. W. corner of the lot and N.W. cor- 
ner of Langlois’ lot; thence S. GO}° KE. along the southern 
boundary of the lot, which is the northern boundary of Langlois’ 
lot, 117.91 chains to a stone, the original S. . corner of the lot and 
N. E. corner of Langlois’ lot; thence N. 203° E. along the eastern 
boundary of the lot 2.912 chains to the beginning. 
Surveyed by me in September, 1838,and returned February 16th, 
1839. 
JOS. C. BROWN. 


OFFICEOF THE SURVEYOR GENERAL FOR ILLS. AND MISSOURI, 
Sr. Louis, January 28th, 1854. 

[ certify that the above is a correct copy from the original returns 
of survey No. 1461 for Auguste Chouteau, ass. of Genevieve Routier, 
widow of Louis Bissonette, made by Joseph C. Brown under his 
contract with the surveyor of public lands in the States of [linois 
and Missouri, dated the 15th September, 1835—all on file in this 
office. 

JNO. LOUGHBOROUGH, 


Surveyor (ye nerad, 
Survey 3303—Langlois. 


Plat and description of a survey of a lot 1 by 40 arpents in the Grand 
Prairie common fields, as executed by M. Duralde for Langlois. 
See Livre Terrien No. 2, page 64. 


Variation &° Fast 


True North. 
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8. 29%° W., 2.90 chains. 


xj 
’ S. 601¢° E., 117.74 chains. 
Seale of 20 chains to an inch. 
669 Description —Commence at a stone, the original N. E. 


corner of the lot which is the southeast corner of Charles 
Routier’s lot; thence N. 603° W., along the northern boundary 
of the lot, being said Routier’s southern boundary, 117.91 to a 
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stone, the original N. W. corner of the lot and S. W. corner of said 
Routier’s lot; thence 8. 29° W. along the western boundary of the 
lot 290 chains to the southwest corner of the lot, being the N. W. 
corner of Kiercerau’s lot, for which corner I set a limestone — inches 
thick, — inches wide, — inches long, set — inches deep, the edge 
S. E.,and made a cross on the top; thence 8. 60} E. along the 
southern boundary of the lot, which is Rene Kercerau’s northern 
boundary, 117.74 chains to the original S. E. corner of the lot, which 
is a stone, the northeast corner of said NKiercerau’s lot; thence N. 
292° E. along the eastern boundary of the lot 29 chains to the be- 
ginning. 

Surveyed by me in September, 1858, and returned Feb’y 16th, 


JOSEPH C. BROWN, D. S. 


OFFICE OF THE REGISTER OF LANDs, 
JEFFERSON Crry, Mo., December 2nd, 1874. 


This is to certify that the foregoing is a true and correct copy of 
survey No. 3305 in. favor of Langlois, as the same appears on p. 489 
of a book entitled “J. C. Brown’s Plats & Descriptions of Caronde- 
let,” &e., which book is to this day preserved on file in this office. 

[SEAL. | hR'D. SALOMON, 
Register of Lands. 


670 Survey No. 8304—iercerau’s. Designated as Survey No. 3304. 


Plat and description of a survey of a lot 1} by 40 arpents in the 
Grand Prairie common fields, as executed by M. Duralde for Rene 
Kiercerau. See Livre Terrien No. 2, page 65. 
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S. 60'¢° E., 117 76 chains, 
Secale of 20 chains to an inch. 


Description —Commence at an old set stone, the original N. E. 
corner of the lot and 8S. E. corner of Langlois’ lot, thence N. GO0$° 
W. along the northern boundary of the lot, which is Langlois’ south- 
ern boundary, 117.74 chains to the N. W. corner of the lot, whieh 
is Langtois’ S.. W. corner, for which corner I set a limestone — inches 
thick, — inches wide, and — inches long, set — inches deep, the 
edge S. E., and made a cross on top; thence S. 293° W. along the 
western boundary of the lot 4.35 chains to the original S. W. corner, 
a stone; thence 8. 605° E. along the southern boundary of the lot 
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117.76 chains to the 8. E. corner of the lot, a part from which a post 
oak 5 inches diameter bears N. 853° W. 15 links, and a post oak 4 
inches diameter bears N. 564° W. 15 links distant; thence N. 293° 
E. along the eastern boundary of the lot 4.37) chains to the be- 
ginning. oR 

Surveyed by me in September, 1838, and returned February 16th, 
1839. 

JOSEPH C. BROWN, D.S. 


671 OFFICE OF THE REGISTER OF LANDs, 
JEFFERSON City, Mo., December 2nd, 1874. 
This is to certify that the foregoing is a true and correct copy of 
survey No. 3304 in favor of Rene Kiercerau, as the same appears on 
p. 491 of a book entitled “J.C. Brown’s Plats and Descriptions of 
Carondelet,” &c., which book is to this day preserved on file in this 
office. 
[SEAL. | oe FR’D SALOMON, 
Register of Lands. 


Survey No. 1561—Chancellier. 


Plat and description of the survey of a tract of land of eighty ar- 
pen-s, equal to sixty-eight acres and five hundredths of an acre, 
situated in the Grand Prairie common field of St. Louis, in town- 
ship forty-five north of the base line, range seven east of the 
principal meridian, in the State of Missouri. 


The survey was executed by Joseph C. Brown, deputy surveyor, 
under contract with Elias T. Langham, surveyor of the publie lands 
in the State- of Illinois & Missouri, dated the fifteenth of September, 
eighteen hundred and thirty-five. The tract herein described is 
that of two by forty arpen-s, granted to Louis Chancellier on the 
twentieth day of January, seventeen hundred and sixty-seven, by 
Louis St. Ange de Bellerive, commandant of the post of Saint Louis, 
in the Spanish province of Upper Louisiana (see Livre Perrien, No. 

1, p. 9, at the office of the United States recorder of land 
672 titles in the State of MisSouri), and confirmed to Chaneellier’s 

representatives by the second section of the act of Congress 
of the twenty-ninth of April, eighteen hundred and sixteen, con- 
firming all claims embraced in the reports of the recorder of land 
titles, acting as commissioner for ascertaining and adjusting the 
titles and claims to lands in the Territory of Missouri, dated No- 
vember first, one thousand eight hundred and fifteen, and Febru: ary 
second, one thousand eight hundred and sixte en, where the decision 
of said commissioner is in favor of the claimants. 

See American State Papers, vol. 5, page 279, Duff Green’s edition, 
183 

(Here follows diagram marked p. 672.) 


673 Description. 


Beginning ata stone, the most eastern corner of Rene Kierceran’s 
survey, numbered three thousand three hundred and four, the most 
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northern corner of this survey and a corner to fractional section 
eight, township forty-five north, range 7 east; thence south sixty 
degrees and thirty minutes east with the southwestern boundary of 
the Kile ‘reerean survey, and the northeastern boundary of this sur- 
vey; at thirty chains and thirty-six links, a point from which a 
cedar post, set for the northeast corner of Joseph Genereux’s survey, 
numbered two thousand six hundred & ninety-two, bears south 
twenty-nine degrees and 50 minutes west, twenty links distant: at 
ninety-one chains, a point from which a cedar post, set for most 
southern corner of the Grand Prairie common field, as formerly 
surveyed, and for a corner of Martin Coontz survey, numbered two 
thousand four hundred and_ ninety-nine, bears south twenty-nine 
degrees and thirty minutes west, thirty links distant; and at one 
hundred and seventeen chains and seventy-six links, a post, the 
most southern corner of the Kiercerean survey, and the most eastern 
corner of this, from which a post, oak, five inches in diameter, bears 
north eighty-five degrees and thirty minutes west, fifteen links 
deta: and a post, oak, four inches in diameter, bears north fifty- 
six degrees and thirty minutes west, fifteen links distant; 
674 thence south twenty-nine degrees and thirty minutes west 
with the southeastern boundary of this survey; at five chains 
and eighty-three links and one-third of a link,a post, the most southern 
corner of this survey and the most eastern corner of survey num- 
bered fifteen hundred and eighty-three, in the name of Joseph ‘Calves’ 
representatives, from which a hickory five inches in diameter bears 
south sixty-three degrees west, twenty-six links distant, and a black- 
jack three anda half inches in diameter bears north forty-two de- 
grees and forty-five minutes west, forty-four and a half links distant; 
thence north sixty degrees and thirty minutes west with the south- 
western boundary of this survey and the northeastern boundary of 
the Calve survey; at twenty-six chains and seventy-three links, a 
point from which a stone bears south twenty-nine degrees and thirty 
minutes west, thirteen links distant: and at one hundred and seven- 
teen chains and seventy-one links, a stone seventeen inches long, 
twelve inches wide, four inches thick, set twelve inches deep, marked 
with a cross on the top, the most western corner of this survey and 
the most northern corner of the survey of Calves’ representatives, 
irom which a pin-oak eight inches in diameter bears north eighty- 
seven degrees & forty- five minutes east, one hundred and eleven links 
distant, and a pin-oak six inches in diameter bears north 
675 twenty degrees and forty-five minutes east, one hundred and 
eighty-one links distant; thence north twenty-nine degrees 
and thirty minutes east with the northwestern boundary of the sur- 
vey, at five chains and eighty-three links and one-third of a link, to 
the beginning corner. 


SurRvEYor’s Orrice, Saint Lovuts, June 4, 1845. 


Survey number fifteen hundred and sixty-one was this day ap- 
proved as recorded on page- fifty-six and fifty-seven of this book. 
F. R. CONWAY, 
Surveyor of the Public Lands in the States of Ills. & Missouri. 
44—OG4 
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Notre.—A certified copy of the plat and description of survey No. 
1561 was sent to the U.S. reeorder of land titles fer his official 
action thereon the 4th of June, 1845. 


OFrricE oF THE U.S..RecorpER or LAND TITLEs, 
Saint Louis, April 22, 1874. 
This is to certify that the foregoing plat and description of survey 
No. 1561 is correctly copied from pages 56 and 57 of Record Book 
marked “ D,” which is up to this day preserved on file in this office. 


STELLMAN O’FISH, Recorder. 
Survey No. 1588—Calve. 


Plat and description of the survey of a tract of land of two arpents 
in width by forty arpents in depth, situated in the “Grand Prairie 
common field of Saint Louis,” in township forty-five north 
676 of the base line, range seven east of the fifth principal me- 
ridian, in the State of Missouri. This survey was executed 
by Joseph C. Brown, a deputy surveyor of the public lands in the 
States of Illinois & Missouri, under a contract with Elias T. Lang- 
ham, surveyor of public lands in the States aforesaid, bearing date 
the fifteenth of September, eighteen hundred and _ thirty-five, and 
confirmed to the extent of eighty arpen-s in superfices (according to 
possession and cultivation) to Joseph Calve’s representatives by the 
second section of the act of Congress approved the twenty-ninth of 
April, eighteen hundred and sixteen, entitled “An act for the con- 
firmation of certain claims to lands in the western district of the 
State of Louisiana and in the Territory of of Missouri,” which law 
confirms all claims embraced in the reports of the recorder of land 
titles, acting as commissioner for ascertaining and adjusting the titles 
and claims to land in the Territory of Missouri, dated November 
first, eighteen hundred and fifteen, and February second, eighteen 
hundred and sixteen, where the decision of the said commissioner — 
im favor of the claimants. 
T. 45 N., R. 7 E., of the Sth p’l M. 


677 Description. 


Beginning at a limestone seventeen inches long, twelve inches 
wide, four inches thick, set twelve inches deep, marked with a cross 
on the top, the southwest corner of survey fifteen hundred and sixty- 
one, in the name of Chancellier’s representatives, and the northwest 
corner of this survey; thence south sixty degrees and thirty minutes 
east with the southwest boundary of the survey of Chancellier’s rep- 
resentatives and the northeast boundary of this survey; at ninety 
chains and ninety-eight links, a point from which a stone bears 
south twenty-nine degrees and thirty minutes west, thirteen links 
distant; and at one hundred and seventeen chains and seventy-one 
links, a post, the southeast corner of the survey [of] Chancellier’s 
representatives and the northeast corner of this survey, from which 
a hickory five inches in diameter bears south sixty- three degrees west, 
twenty-six links distant; and a black-jack three and a half inches in 
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diameter bears north forty-two degrees and forty-five minutes west, 
forty-four and a half links distant; thence south twenty-nine de- 
grees and thirty minutes west with the southeast boundary of 
this survey; at five chains and eighty-three links and one-third 
of a link a post, the southeast corner of this survey and the north- 
east corner of survey numbered three thousand two [hundred] and 
eighty-five, in the name of Francis Dunegan dit Beaurosier, 
678 from which a post, oak, three inches in diameter bears south- 
west, twenty-one links distant, and a hickory three inches in 
diameter bears north sixty degrees & thirty minutes west, twenty- 
five fand]a half links distant; thence north sixty degrees and thirty 
minutes west with the southwest boundary of this survey and the 
northeast boundary of the Dunegan survey; at one hundred & 
eighteen chains & four links, a post, the southwest corner of this sur- 
vey and the northwest corner of the Dunegan survey, from which 
a crab-apple tree four inches in diameter bears south sixty-six de- 
grees west, twenty-six links distant, and a pin-oak ten inches in 
diameter bears south eighty-six degrees and thirty minutes west, 
sixty-five links distant; thence north twenty-nine degrees and thirty 
minutes east with the northwest boundary of this survey; at five 
chains and eighty-three links and one-third of a link, the beginning 
corner. 
SuRVEYOR’s Orrice, SAintT Louis, May 15, 1845. 
Survey numbered fifteen hundred and eighty-three was this day 
approved as recorded on pages forty-seven and forty-eight of this 
book. 
SILAS REED, 
Surveyor of the Public Lands in the State- of 
Illinois and Missouri. 


NotE.—A_ certified copy of plat and deseription of survey No. 


1583 was, on the 19th day of May, 1845, sent to F. R. Conway, U.S. 


recorder of land titles, for his official action thereon. 


679 Orrice or tue U.S. Recorper or Lanp TITLes, 
Sarnt Louts, April 22nd, 1874. 
This isto certify that the foregoing plat and description of survey 
No. 1583 is correctly copied from pages 47 and 48 of Record Book, 
marked “ D,” which is, up to this day, preserved on file in this office. 


STILLMAN O. FISH, Recorder. 


Survey No. 1276—Angle Conde. 


Plat and description of the survey of a lot of forty arven-s, or 
thirty-four acres and thirty-three hundredths of an acre, of land 
situated in the Grand Prairie common field of St. Louis, in town- 
ship forty-five north of the base line, range seven east of the fifth 
principal meridian, in the State of Missouri, executed by William 
H. Cozzens, deputy surveyor, in the years eighteen hundred [and] 
fifty and eighteen hundred [and] fifty-one, under instructions from 
the surveyors general for the States of Illinois and Missouri, dated 
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the ninth of May, eighteen bundred and forty-six, this being the 
southwesterly half of the lot of two by forty arpen-s which was 
granted to Angle Conde on the 10th January, 1770, by St. Ange & 
Labuxiere, authorized oflicers “3 the post of S: aint Louis in the prov- 
ince of Upper Louisiana (see Livre Terrien No. 1, fo. 31), and hav- 
ing been claimed before’ Frederick Bates, United States recorder of. 
land titles, by Louis Lemonde, as per notice on the 25rd May, 1808 
(see Book D, p. 165), to the extent of 1 by 40 arpen-s, formerly 
680 the property of Mr. Conde, with a reference to the aforesaid 
concession recorded in Livre Perrien No. 1, fo. 3l, was con- 
firmed to the legal representatives of Aug’te Condé under the pro- 
visions of the second section of the act of Congress of the Srd March, 
1807, entitled “An act respecting claims to land iu the territories of 
Orleans and Louisiana,” by the board of commissioners appointed 
under the 5th section of the act of Congress, approved on the 2id 
March, 1805, entitled “An act for ascertaining and adjusting the titles 
and claims to land within the territory of Orleans and the district 
of Louisiana,” for which confirmation certificate No. 1276 was issued 
by the said board on the 135th November, 1511. See minutes of the 
board of commissioners, No. 5, p. 399; also American State Papers, 
vol. 2, p. 601, edition 1854. 
T. 45 N., R. 7. E., Sth p’l m’n. 


(Here follows diagram marked p. 681.) 
682, 683, 684 Description. 


Beginning at an old stone, the southerly corner of the lot of 
Francis Dunegan dit Beaurosier,survey number three thousand [and ] 
eighty-five, and easterly corner of this survey; thence north sixty- 
one degrees west with the northeastern boundary of this survey and 
southwestern boundary of the survey of Francis Dunegan; at six- 
teen chains and eighty-eight links; intersects the northern line of 
fractional section sixteen, township forty-five north, range seven 
east, of the 5th principal meridian, and a line of survey, number 
two thousand four hundred and ninety-nine, in the name of Martin 
Coontz or his legal representatives, at a stone; at seventy-nine 
chains & twenty-four links, intersect- the most western line of of the 
survey of Martin Coontz and the eastern boundary of survey, num- 
ber two thousand six hundred and ninety-two, in the name of Jose ‘ph 
Gen reux or his legal representatives, at a stone; at one hundred 
seventeen chains and seventy-one links, an old stone, the westerly 
corner of the survey of Francis Dunegan and northerly corner of 
this survey, from which a double cherry tree bears south eighty- 
seven degrees east, distant one hundred -— eighty-one vards and a 
half link. a cherry tree fourteen inches in diameter bears south two 
degrees east, dist ant one hundred and thirty-one and a half links, a 

pin oak thirteen inches in diameter bears north sev enty-nine 
685 degrees and fifteen minutes west, distant one hundred twenty- 
three and a half links, and a spring bears south eighty de- 
grees & fifteen minutes west, distant two hundred forty-eight links; 
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thence south twenty-nine degrees & five minutes west with the north- 
western boundary of this survey ; at twochains ninety-one and two- 
third- links, a stone, the westerly corner of this survey, from which 
the aforesaid spring bears north eighty-four degrees east, distant one 
hundred and four & a half links; thence south sixty-one degrees 
east with the southwestern boundary of this survey ; at forty chains 
and eleven links, intersect-the eastern boundary of Joseph Genereux’s 
survey and western line of the survey of Martin Coontz, at a stone; at 
ninety- -five chains & fifty seven links, interseet- the northern line of 
fractional section sixteen, and leave- the tract of Martin Coontz at a 
stone; at one hundred and seventeen chains and seventy-three links, 
a stone sixteen inches long, eight inches wide, and four inches thick, 
the southerly corner of this survey ; thence north twenty-eight de- 
grees and forty-five minutes east with the southeastern boundary of 
this survey ; at two chains ninety-one and two-thirds links, the be- 
ginning corner. 


Orrick OF THE SURVEYOR GENERAL 
roR ILLINOIS AND MIssourt, 
Sr. Louis, May 5th, 1851. 
OS The foregoing record of the plat & deseription of survey 
number one thousand two hundred and seventy-six of the 
general series for private claims in Missouri has been examined & 
is hereby approved. 
M. LEWIS CLARK, 


Surveyor General. 


Statement of the interference of survey No. 1276 with lands pre- 
viously located and surveyed, viz: 


To the extent of 11.46 acres, with survey No. 2692 of a loca- 
Fis made on the 12th December, 1817, by Joshua Barton for Edward 
Bates of certificate No. 19, issued the 12th November, 1815, by Fred- 
erick Bates, recorder of land titles in the Territory of Missouri, to 
Joseph Genereux or his legal representatives for 160 acres of land, 
in conformity with the provisions of the act of the 17th February, 
IS15, for the relief of the inhabitants of the county of New Madrid 
who suffered by earthquakes, survey No. 2692 was executed on the 
23rd June, 1819, by Joseph C. Brown, under contract with the sur- 
veyor general of the 3lst Mareh, 1817. It is recorded at page 107 
of book A, In this office, and it appears that a transeript thereof was 
returned to the recorder of land utiles by the surveyor general on 
the oth February, 1823, and that a’ patent certificate number 318 
was Issued on it by the recorder on the 4th February, 1823, and de- 
livered to Edward Bates. 
2nd. To the amount of 17.18 acres, with survey No. 2499, 
6OS7 of a location made on the 2th May, 1818, by John McKnight 
and Thomas Brady as legal representatives of Martin Coontz, 
of certificate No. 145, issued the 18th September, 1816, by Frederick 
Bates, recorder of land titles in the Territory of Missouri, to Martin 
Coontz or his legal representatives, for 640 acres of land, in conform. 
ity with the provisions of the act of 17th February 1815, for the re- 
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lief of the inhabitants of the county of New Madrid, who suffered by 
earthquakes, survey No. 2499 was executed by Joseph C. Brown in 
July, 1818, under contract with the surveyor general of 31st March, 
1817. It is recorded at pages 101 & 102 of book A, in this office, 
and it appears that a transcript thereof was returned to the recorder 
of land titles on the 5th November, 1822, by the surveyor general, and 
that a patent certificate numbered 309 was issued on it by the 
recorder on the 17th November, 1822. 

ord. To the extent of 5.69 acres, with section No. 16, in township 
45 north, range 7 east, of the Sth pl. meridan, which is claimed by 
the schools. 

M. LEWIS CLARK, 


Suyve yor General. 


A copy of the foregoing record of survey No. 1276, including the 
statement of interference, was transmitted to Adolphe Renard, U.S. 
recorder of land titles, on the 5th May, 1851. 


OFFICE OF THE U.S. RecorpER or LAND TItLes, 
St. Louis, April 23d, 1874. 
This is to certify that the forgoing plat and description of 
688 survey No. 1276, is correctly copied from pages 201 & 292 of 
record book marked “ If,” which is up to this day preserved 


on file in this othee. 
STILLMAN O. FISH, Recorder. 


Survey No. 3285. Dunegand. 


Plat and description of the survey of a tract of land of forty 
arpents, equal to thirty-four acres and two-hundredths of an acre, 
situated in the Grande Prairie common fields of St. Louis, in town- 
ship forty-five north of the base line, range seven east of the fifth 
principal meridian, in the State of Missouri, executed on the thir- 
tieth day of April and the first & third days of May, eighteen hun- 
dred and forty-four, by Lareutius M. Eiler, deputy surveyor, under 
instructions from the surveyor of the public lands in the State- of 
Illinois & Missouri, dated the twenty- of April, eighteen hundred 
and forty-four. : 

This being the common field lot confirmed to Francis Dunegan 
dit Beaurosier by the act of Congress of the thirtieth of June, eighteen 
hundred & twelve, the extent and boundaries whereof were proven 
on the twenty-ninth day of July, eighteen hundred and twenty-five, 
before Theodore Hunt, United States recorder of land titles in the 
State of Missouri, under the provisions of the act of Congress of 
the twenty-sixth of May, eighteen hundred and twenty, entitled “An 

act supplementary to an act passed on the thirteenth day of 
689 June, one thousand eight hundred and twelve, entitled ‘An 

act making further provision for settling claims to lands in 
the Territory of Missouri.’” 


T. 45 N., R. 7 E., Sth P.M. 


(Here follows diagram marked p., 689.) 
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GSO De seriplion. 


Begin at a limestone twenty-two inches long, thirteen inches wide, 
and seven inches thick, the southeastern corner of the lot of two by 
forty arpen-s, confirmed to Calyé, and the northeastern corner of this 
lot; this stone is set two links north sixty degrees west of a hole, 
where it appears that a rock has once been set; from the said hole a 
hickory stump five inches in diameter bears north sixty degrees and 
thirty minutes west, twenty-five links distant, and a post oak stump 
three inches in diameter bears south sixty-three degrees west, twenty- 
one links distant; also a sink-hole bears north eighty degrees east, 
about three hundred links distant; thence north sixty “degree 3 & 
four minutes west with the soutnern line of the Calvé lot, and the 
northern boundary of this lot, at ten chains & forty links, cross D. 
Paye’s enclosure, bearing north seventy-six degrees west & south 
seventy-six degrees east; at eleven chains and forty- -seven links, enter 
Scheible’s field, twenty-eight — north thirty degrees east of its 
southeast corner; at eleven chains and eighty links, intersect the 
southern boundary-line of survey numbered two thousand four hun- 
dred & ninety-nine, in the name of Martin Coontz; (at sixteen 
chains and forty-eight links, north eighty-nine degrees and thirty 
minutes west of one of its corners); at said intersection a limestone 

twenty inches long, fourteen inches wide, and three inches thick, 
GSO} set ten inches into the ground; at twenty chains, the south- 

east corner of Scheible’s now stone house, bears north nine 
degrees east, two hundred and seventy-three links distant; at fifty- 
four chains & fifty-six links, leave Scheible’s improvement, nine- 
teen links north thirty degrees cast of the southwest corner of his 
field and enter a field held by Page; at seventy-one chains «& sixty- 
nine a leave Page’s field; nineteen links north thirty degrees 
east of its links, intersect the western boundary of ¢ ‘oontz survey, 
seven links north twenty-two minutes east of a stone (in a fence line) 
twelve inches wide and four inches thick, marked T: here enter ‘Tay- 
lor’s field, bearing about north and south; at one hundred and 
seventeen chains and ninety links, the southeastern corner of the lot 
of Calvé and the northwestern corner of this lot, a limestone fifteen 
inches long, twelve inches wide, and four inches thick, set nine 
inches into the ground, from which a pin- oak (old witness tree) 
twelve inches in diameter bears south eighty-six degrees and thirty 
minutes west, sixty-five links distant, and a crab-apple stump five 
inches in diameter bears south sixty-six degrees west, twenty-six 
links distant. 

Norr.—Posts, generally of cedar wood, have been set on this line 
at the distance of 10 chains between each other, beginning at the 
northeast corner of the tract. 

Thence south thirty degrees west with the western boundary-line 

of this lot at two chains and ninety-one 4% link, a limestone 
690 fifteen inches long, twelve inches wide, and six inches thick, 

set seven inches into the ground, from which a cherry tree 
eight inches in diameter bears south forty degrees west five links 
distant. This corner is in survey numbered two thousand six hun- 
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dred and ninety-two, in the name of Joseph Genereux ; thence south 
sixty degrees and four minutes east with the southwestern boundary 
of this tract; at thirty-eight chains & fifty links, leave Taylor’s field 
at the intersection of the western boundary-line of Martin Coontz’ 
survey and the eastern boundary-line of Genereux’s survey, eleven 
chains and three links north twenty-two minutes east from the stone 
at the southeast corner of Genereux’s survey, at intersection a lime- 
stone sixteen inches long, ten inches wide, and three inches thick, 
set eight inches into the ground; at fifty-one chains & twenty-five 
links, a cotton-wood stump thirty-six inches in diameter bears south 
thirty degrees west one hundred and twenty-one links distant; this 
stump is said by Antoine Smith, a witness, to be the remainder of a 
cotton-wood tree which stood on Jacques Marecnal’s tract nearly 
equal distant from the north and south lines thereof; at eighty-one 
chains & seventy-five links, a. fence bears northeast and southwest; 
at one hundred chains and eighty-one links, intersect- the south 
boundary of the Coontz survey, eleven chains and twenty-four links 
eighty-nine degrees and thirty-two minutes east of a cedar post, 
which stands south eighty-nine degrees and twenty-eight 
691 minutes east forty-three chains and thirty-three links of the 
southwest corner of Coontz’ survey ; at said intersection lime- 
stone sixteen inches long, twelve inches wide, and two anda half 
inches thick, set eight inches in diameter; at one hundred and 
seventeen chains and ninety links, the southeastern corner of this 
survey, a limestone seventeen inches long, ten inches wide, and five 
inches thick, from which a white oak two inches in diameter bears 
north fifty degrees west, fifty-four links distant; thence north thirty 
degrees east with the eastern boundary-line of this survey; at two 
chains ninety-one ;°,°; links, the beginning corner. 
Note.—The southern line of this survey was established by offsets 
of two (2) chains 91.66 links 8. 30° W. from the posts set at every LO 
chains on the north boundary. 


SURVEYOR’S OFFICE, 
Saint Louis, 19th June, 1544. 
Survey numbered three thousand two hundred and eighty-five, as 
recorded on pages four hundred and _ fifty-one, four hundred and 
fifty-two, [and] four hundred and fifty-three of this book, is this day 
approved. 
SILAS REED, 
Surveyor of the Public Lands of the 
State- of Illinois & Missouri. 


(A plat and description of survey No. 3285 was, on the 19th of 
June, 1844, sent to F. R. Conway, U.S. recorder of land titles, for 
his action thereon.) 


92 Orrice or THE U.S. RecorpER or LAND TITLEs, 
Sr. Louris, April 23rd, 1874. 
This is to certify that the foregoing plat and description of survey 
No. 3285 is correctly copied from pages 451, 452, and 453 of record 
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book marked “C,” which is up to this day preserved on file in this 
office. 


STILLMAN O. FISH, Recorder. 
Survey No. 1659. F’r’s Mareschal. 


Plat and deseription of the survey of a tract of land of 17.08 
acres, situate in the Grand Prairie common field of St. Louis, in 
township 45 north of the base line, range 7 east of the 5th principal 
merid-an, in the State of Missouri, executed in the year- 1850 and 
1855, by William H. Cozzens, deputy surveyor, under instructions 
from the survevor general for Illinois & Missouri, dated the 9th of 
May, 1S Ht}, anal the 2? nd of February, IS55: this being the tract of 
one-half arpent in front by about forty arpen-s in depth claimed by 
l'rancis Mareschal’s, seniors, legal representatives, confirmed by the 
act of Congress of the 13th of June, 1812, entitled “An act making 
further provision for settling the claims to land in the Territory of 
Missouri,” the extent and boundaries whereof were proven on the 
28th July, 1825, before Theodore Hunt, United States recorder of 
land titles in the State of Missouri, in conformity’ with the provision 

of the act of Congress of the 26th of May, 1824, entitled “An 
693 act supplementary to an act passed on the thirteenth day of 

June, one thousand eight hundred and twelve, entitled ‘An 
act making further provision for settling the claims to land in the 
Territory of Missouri,’ ” 


See Reeorder Hunt’s minutes, book No. 2, page 101, in the office 
of the reeorder of land titles. See. also. No. 591 on his list in the 
office of the surveyor general. 


(flere follows diagram marked p. 694 ) 


OHO5 } De sertplion. 


Beginning ‘at a stone fifteen inches long, eight inches wide, three 
and a half inches thick, the northeast corner of this survey ; thence 
north sixty-one degrees west; at four chains and ninety-nine links 
the eastern edge of Grand avenue; at six chains & twenty links the 
western edge of Grand avenue; at thirty-two chains and forty-five 
links, a stone thirteen inches long, seven inches wide, three inches 
thick; at the intersection with the north boundary of section sixteen, 
in township forty-five north, range seven east, which is a line of 
survey number two thousand four hundred and ninety-nine, in the 
name of Martin Coontz or legal representatives at thirty-eight chains 
& thirty-eight links, a fence bears northeast and southwest; at forty- 
four chains and seventy-two links, a fence bears northeast and south- 
west ; at fiftv-eight chains and sixty-eight links, a fence bears north- 
east and southwest; at seventy-four chains & thirty-six links, a stone 
twelve inches long, seven and a half inches wide, six inches thick ; 
at the intersection with the line between the Martin Coontz survey 
and survey numbered two thousand six hundred and ninety-two, 
in the name of Joseph Genereux or legal representatives, from which 
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the southeast corner of the Joseph Genereux survey and northeast 
corner of survey numbered two thousand seven hundred and twelve, 
in the name of James Conway or legal representatives, bears 
696 south one chain distant, and at one hundred and _ sixteen 
chains and sixty-four and two-third links, a stone thirteen 
inches long, eight and a half inches wide, and four inches thick. the 
northwest corner of this survey; thence south twenty-eight degrees 
and forty-five minutes west, one chain and forty-six links to a stone 
twelve inches long, eight inches wide, four and a half inches thick, 
the southwest corner of this survey; thence south sixty-one degrees 
east; at forty-one chains and sixty-eight and two-third links, a stone 
twelve inches long, seven inches wide, two and a half inches thick, 
at the intersection with the line between the Joseph Genereux and 
the James Conway surveys, from which the corner common to those 
surveys in a line of the Martin Coontz survey bears east one chain 
and twenty-three links distant; at forty-three chains and nine and 
two-third links, a stone thirteen inches long, six inches wide, three 
inches thick, at the intersection with the line between the James 
Conway and the Martin Coontz surveys, from which the southeast 
corner of the Joseph Genereux survey and the northeast corner of 
the James Conway survey bears north, sixty-seven links distant; at 
eighty-one chain- and fifty-nine and two-thirds links,a stone eleven 
and a half inches long, eight and a half inches wide, and three and 
a half inches thick, at the intersection with the north bound- 
697 ary of section sixteen, which is a line of the Martin Coontz 
survey, and at one hundred and sixteen chains and sixty-six 
and two-thirds links, a stone eleven inches long, six inches wide, 
and three inches thick, the southeast corner of this survey ; thence 
north twenty-eight degrees and forty-five minutes east one chain and 
forty-six links to the beginning corner. 


Statement of the Interference of Survey No. 1659 with Other Surveys 
Previously Made. 


-The following surveys are founded upon certificates issued by 
Frederick Bates, United States recorder of land titles in the Terri- 
tory of Missouri, under the provision of the act of Congress of the — 
17th of February, 1815, entitled “An act for the relief of the inhab- 
itants of the late county of New Madrid, in the Missouri Territory, 
who suffered by earthquakes: ” 

Ist. Survey No. 2692, certificate No. 19, issued to Joseph Genereux 
or legal representatives for 160 acres on the 12th of November, 1815; 
located by Joshua Barton on the 12th of December, 1817; surveyed 
by Joseph C. Brown on the 23d of June, 1819; patent certificate 
No. 318 issued by the recorder of land titles on the 4th of February, 
1825 ; area of the interfering part, 6.19 acres. 

2d. Survey No. 2712, certificate No. 348, issued to James 

698 Conway or legal representatives for 200 arpen-s on the 20th 
of November, 1817; located the 16th of June, 1818, by Taylor 

Berry and Matthias McGirk; surveyed by Joseph C. Brown on the 
23d of June, 1819; patent certificate No. 522 issued by the recorder 
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of land titles on the 20th of May, 1525; area of the interfering part, 
U.04 acres. 
3d. Survey No. 2499, certificate No. 145, issued to Martin Coontz 
or legal representatives for 640 acres on the 18th of September, 
IS16; located by John MeKnight and Thomas Brady on the 29th 
of May, 1818; surveyed by Joseph C. Brown in July, 1818; patent 
certificate No. 309 issued by the recorder of land titles on the 17th of 
November, 1822; area of the interfering part, 5.87 acres. 

Ith. Section 16, reserved for schools, surveyed in the year 1818 
by Joseph C. Brown; area of the interfering part, 4.95 acres. 


OFFICE OF THE SURVEYOR GENERAL 
ror ILLINOIS AND MIssouRI, 
Str. Louts, March 24th, 1857. 
The foregoing plat and description of survey numbered one thou- 
sand six hundred and fifty-nine are this day approved as recorded 
on pages two hundred and ninety-six, two hundred and ninety- 
seven, and two hundred and ninety-elght of this book. 
JNO. LOUGHBOROUGH, 
Surveyor General. 


GO9 A plat and transcript of survey No. 1659 returned to re- 
corder on 3d August, 1857. 


Orrice oF THE U.S, Recorper or LAND TITLEs, 
Sr. Louis, April 23d, 1874. 


This is to certify that the foregoing plat and description of survey 
1609 is correctly copied from pages 296, 297, and 298 of record book 
marked “ F,” which is up to this day preserved on file in this office. 


STILLMAN O. FISH, Recorder. 


Survey No. L660. August Conde’s Le gal Representatives. 


Plat and deseription of the survey of a tract of land of 68.18 acres, 
situate In the Grande Prairie common field of Saint Louis, in town- 
ship 45 north of the base line, range 7 east of the 5th principal 
meridian, in the State of Missouri, executed in the years 1850 and 
1850 by Wm. H. Cozens, deputy surveyor, under instructions from 
the surveyor general for Illinois and Missouri, dated the 9th of May, 
1846, and the 22d of February, 1855; this being the tract of two 
arpen-s front by about forty deep, claimed by August Conde’s legal 
representatives, confirmed by the act of Congress of the 13th of June, 
1512, entitled “An act making further provision for settling the 

claims to land in the Territory of Missouri,” the extent and 
700 ~~ boundaries whereof were proven on the 28th of July, 1825, 

before Theodore Hunt, United States recorder of land titles 
in the State of Missouri, in conformity with the provisions of the 
act of Congress of the 26th of May, 1824, entitled “An act supple- 
mentary to an act passed on the thirteenth day of June, one thou- 
sand eight hundred and twelve, entitled “An act making further 
provisions for settling the claims to land in the Territory of Mis- 
souri.” 
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See Recorder Hunt’s minutes, book No. 2, page 100, in the office 
of recorder of land titles. See also on Hunt’s list No. 593, in the 
oflice of the surveyor general. 


T. 45 N., R. 7 E., of the Sth p’l M. 
(Here follows diagram marked p. 700.) 
701 Description. 


Beginning at a stone fourteen inches long, eight inches wide, four 
na thick, the northeast corner of survey numbered one thousand 
x hundred and sixty-one, in the name of Francis Faustin dit 
eenit’e legal represent: itives, and the southeast corner of this sur- 
vey; thence north sixty-one degrees west with the northern bound- 
ary of the Francois Faustin survey, at fifty chains and eighty-six 
links, a stone thirteen inches long, seven inches wide, three and a 
half inches thick; at the intersection with the north boundary of 
section sixteen, in township forty-five north, range seven cast, which 
is also a line of survey, numbered two thousand four hundred and 
ninety-nine, in the name of Martin Coontz or legal representatives, 
at sixty-eight chains and ninety-six links, a stone twelve inches 
long, nine inches wide, three and a half inches thick; at the inter- 
section with the line between the Martin Coontz survey and survey 
numbered two thousand seven hundred and twelve, in the name of 
James Conway or legal representatives, at seventy-seven chains and 
sixty-four links, a point sixty-eight links southward of the Conde 
Spring; at seventy-eight chains and seven links cross a spring 
branch; at seventy-eight chains and sixty-nine links a branch 
702 five links wide runs southward ; at ninety chains and eighty- 
nine links a stone nine and a half inches long, nine and a 
half inches wide, and three inches thick; at the intersection with 
the line between the James Conway survey and survey numbered 
two thousand six hundred and ninety-two, in the name of Joseph 
Ginereaux, or legal representatives, and at one hundred and sixteen 
chains and ninety-seven links, a stone fifteen inches long, six and 
half inches wide, three inches thick, the southwest corner of this 
survey and the southwest corner of the Francois Faustin survey; 
thence north twenty-eight degrees and forty-five minutes east, five 
chains and eighty-three and one-third links, to a stone nine inches’ 
long, nine inches wide, four inches thick, the northwest corner of 
this survey; thence south sixty-one degrees east, at thirty-six chains 
and forty-sev en links, a stone thirteen “inches long, five inches wide, | 
three inches thick, at the intersection with the line between the Jo- | 
seph Généreux and the James Conway surveys; at forty-four chains | 
and seventy-one links astone at the intersection with the line between 
the James Conway and the Martin Coontz surveys; at fifty-four chains 
and twenty-four links a spring branch five links wide runs southwest; 
at sixty chains and ninety links, a point opposite the northeast : 
703 corner of a frame house, which is ninety links southward ; at 
seventy-six chains and forty- -five links a stone sixteen inches 
long, eight inches wide, and three inches thick, at the intersection 
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with the north boundary of section sixteen, which is also a line of 
the Martin Coontz survey, and at one hundred and sixteen chains 
and eighty links a stone twelve inches long, eight inches wide, four 
inches thicke, the northeast corner of this survey; thence south 
twenty-eight degrees and forty-five minutes west, five chains and 
eighty-three and one-third links, to the beginning corner. 


Statement of the Interferences of Survey No. 1660 with Other Surveys 
Previously Made. 


The following surveys are founded upon certificates issued by 
Frederick Bates, United States recorder of land titles in the Terri- 
tory of Missouri, under the provision of the act of Congress of the 
17th of February, 1815, entitled “An act for the relief of the inhab- 
itants of the late county of New Madrid, in the Missouri Territory, 
who suffered by earthquakes : ” 

Ist. Survey No. 2692, certificate No. 19, issued to Joseph Génereux 
or legal representatives for 160 acres, on the 12th of November, 
IS15; located by Joshua Barton on the 12th of December, 1817; 
surveyed by Joseph C. Brown on the 25d of June, 1819; patent cer- 

tificate No. 318 issued to the recorder of land titles on the 
704 lth of February, 1823; area of the interfering part, 1824 
acres, 

2d. Survey No. 2712, certificate No. 348, issued to James Conway 
or legal representatives for 200 arpents on the 20th of November, 
1S17; located on the 16th of June, 1818, by Taylor Berry and Mat- 
thais McGirk ; surveyed by Joseph C. Brown on the 25d of June, 
IS19; patent certificate No. 322 issued by recorder of land titles on 
the 20th of May, 1825; area of the interfering part, 880 acres. 

od. Survey No. 2499, certificate No. 145, issued to Martin Coontz 
or legal representatives for 640 acres on the 18th of September, 1816; 
located by Joho MeKnight and Thomas Brady on the 29th of May, 
ISIS; surveyed by Joseph C. Brown in July, 1818; patent certificate 
No. 509 issued by the recorder of land titles on the 17th of Novem- 
fier, 1822; area of the interfering part, 14.54 acres. 

dth Section 16 reserved for the schools; surveyed in the year 
ISLS, by Joseph C. Brown; area of the interfering part, 26.60 acres. 


OFFICE OF THE SURVEYOR GENERAL 
: FOR ILLINOIS AND MISSOURI, 
Saint Louis, Aug. 3d, 1857. 
The foregoing plat and description of survey No. 1660 are cor- 
rectly copied from the approved plat and description of said survey 
recorded on pages 204, 295, and 296 of record book F on file in this 
office. 
JNO. LOUGHBOROUGH, 


Surveyor General. 


705 To A. Renard, Esq., U. 8S. recorder of land titles, Saint Louis. 


2 a ON na ae 
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RecorDER’s OFFICE, 
Sarint Louts, 7th August, 1827. 
I have issued this day confirmation certificate numbered 141 on 
the foregoing survey according to law and instructions. 
ADOLPH RENARD, 
U.S. Recorder of Land Titles in the State of Missouri. 


Survey No. 1661—Francois Faustin dit Parent. 


Plat and deseription of the survey of a tract of land of 34.10 acres 
situate In the Grande Prairie common field of Saint Louis, in town- 
ship 45 north of the base line, range 7 east of the Sth p’l m’r, in the 
State of Missouri, executed in the years 1850 and 1855 by William 
H. Cozens, deputy surveyor, under instructions from the surveyor 
general for Illinois and Missouri, dated the 9th of May, 1846, and 
the 22d of February, 1855, this being the tract of one by forty 
arpen-s claimed by Francois Faustin dit Parent’s legal representa- 
tives confirmed by the act of Congress of the 15th of June, 1812, 
entitled “An act making further provision for settling the claims to 
lands in the Territory of Missouri,” the extent and boundaries 

whereof were proven on the 29th of July, 1825, before Theo- 
706 dore Hunt, United States recorder of land titles in the State 

of Missouri, in conformity with the provisions of the act of 
Congress of the 26th of May, 1524, entitled “An act supplementary 
to an act passed on the thirteenth day of June, one thousand eight 
hundred and twelve, entitled ‘And act making further provisions 
for settling the claims to land in the Territory of Missouri.”” See 
Recorder Hunt’s minutes, book No. 2, page 107, in the office of the 
recorder of land titles; see also on Hunt’s list, No. G01, in the office of 
surveyor general. 


Tp. 45 N., R. 7 E., of the 5th p’l M. 


(Here follows diagram marked p. 706.) 


707 Description. 


Beginning at a stone fourteen inches long, 8 inches wide, 4 inches 
thick, the southeast corner of survey numbered one thousand six 
hundred and sixty,in the name of August Conde’s legal representa- 
tives and the northeast corner of this survey ; thence north sixty-one 
degrees west with the southern boundary of the August Conde sur- 
vey, at fifty chains and eighty-six links a stone thirteen inches long, 
seven inches wide, three and a half inches thick, at the intersection 
with the north boundary of section sixteen, which is also a line of 
survey numbered two thousand four hundred and ninety-nine, in 
the name of Martin Coontz or legal representatives; at sixty-eight 
chains and ninety-six links a stone twelve inches long, nine inches 
wide, three and a half inches thick, at the intersection of the line 
between the Martin Coontz survey and survey numbered two thou- 
sand seven hundred and twelve in the name of Jame- Conway or 
legal representatives ; at sevent- chains and sixty-four links a point 
sixty-eight links southward of the Conde spring; at seventy-eight 


‘> 


7% 


~ S@iowm t/pg = \ 
"a... a eek bee i 
« hep = fbbr ‘ 


: wc Z = wlr ‘ 


SPALPO_[§'Q > 1b9t pen ‘4 = 
Q 


ees Ate a 
4mm to? so Of 


SAE Y B?7 497 
ele yw Aonsn p 


on 


You Be mureyo cy Jo Gry » 


2 7°09 0 oL meee WAI » 
JS 


wary goly «0 
Z2J%4297 WAZ AV Py 
St, ir? Gr sare 

6647 iy P97 5 


ae Meade hel Gy 20 
LPIADUAT) Y Yosor 
6/ oy 292442) 26g HY” saaang 


8 EF tg EAL” A EE AA OS RS it 


oS WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


RecORDER’s OFFICE, 
Sant Louis, 7th August, 1827. 
I have issued this day confirmation certificate numbered 141 on 
the foregoing survey according to law and instructions. 
ADOLPH RENARD, 
l. S. Recorder of Land Titles in the State of Missouri. 


Survey No. 1661—Francois Faustin dit Parent. 


Plat and deseription of the survey of a tract of land of 34.10 acres 
situate in the Grande Prairie common field of Saint Louis, in town- 
ship 45 north of the base line, range 7 east of the Sth p’l m’r, in the 
State of Missouri, executed in the years 1850 and 1855 by William 
H. Cozens, deputy surveyor, under instructions from the surveyor 
general for Illinois and Missouri, dated the 9th of May, 1846, and 
the 22d of February, 1855, this being the tract of one by forty 
arpen-s claimed by Francois Faustin dit Parent’s legal representa- 
tives confirmed by the act of Congress of the sth of June, 1812, 
entitled “An act making further provision for settling the claims to 
lands in the Territory of Missouri,” the extent and boundaries 

whereof were proven on the 29th of July, 1825, before Theo- 
706 ~=dore Hunt, United States recorder of land titles in the State 

of Missouri, in conformity with the provisions of the act of 
Congress of the 26th of May, 1824, entitled “An act supplementary 
to an act passed on the thirteenth day of June, one thousand eight 
hundred and twelve, entitled ‘And act making further provisions 
for settling the claims to land in the Territory of Missouri.’” See 
Reeorder Hunt’s minutes, book No. 2, pare LO7, 11) the othee of the 
recorder.of land titles; see also on Hunt’s list, No. 601, in the office of 
surveyor general. 

Tp. 45 N., R. 7 E., of the 5th p’l M. 


(Here follows diagram marked p. 706.) 


7 \7 De scription. 


Beginning at a stone fourteen inches long, 8 inches wide, 4 inches 
thick, the southeast corner of survey numbered one thousand six 
hundred and sixty,in the name of August Conde’s legal representa- 
tives and the northeast corner of this survey ; thence north sixty-one 
degrees west with the southern boundary of the August Conde sur- 
vey, at fifty chains and eighty-six links a stone thirteen inches long, 
seven inches wide, three and a half inches thick, at the intersection 
with the north boundary of section sixteen, which is also a line of 
survey numbered two thousand four hundred and ninety-nine, in 
the name of Martin Coontz or legal representatives; at sixty-eight 
chains and ninety-six links a stone twelve inches long, nine inches 
wide, three and a half inches thick, at the intersection of the line 
between the Martin Coontz survey and survey numbered two thou- 
sand seven hundred and twelve in the name of Jame- Conway or 
legal representatives ; at sevent- chains and sixty-four links a point 
sixty-eight links southward of the Conde spring; at seventy-eight 
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chains and seven links erossa spring branch; at seventy-eight chains 
and seven links cross a spring branch ; at seventy-eight chains 
708 — and sixty-nine links a branch five links wide runs southward ; 
at ninety chains and eighty-nine links a stone nine and a half 
inches long, nine and a half inches wide, and three inches thick, at 
the intersection with the line between James Conway’s survey and 
survey numbered two thousand six hundred and ninety-two, in the 
name of Joseph Généreux or his legal representatives, and at one 
hundred and sixteen chains and ninety-seven links a stone fifteen 
inches long, six and a half inches wide, three inches thick, the,south- 
west corner of the August Conde survey and the northwest corner 
of this survey; thence south twenty-eight degrees and forty-five 
deyrees west, two chains and ninety-one and two-thirds links to a 
stone fourteen and a half inches long, seven and a half inches wide, 
and five and a half inches thick, the northwest corner of survey 
numbered one thousand six hundred and sixty-two, in the name of 
representatives of Benito Vasquez and the southwest corner of this 
survey; thence south sixty-one degrees east with the northern 
houndary of the Benito Vasquez survey, at one chain and eighty- 
eight links — a point in the middle of the Olive street plank road ; 
at twenty chains and eighty-eight and two-third- links, a stone 
thirteen inches long, six and a half inehes wide, four 
709 inches thick, at the intersection with the line between Joseph 
Généreux and the James Conway surveys; at thirty-eight 
chains and ninety-two and two-thirds links crossa branch; at forty- 
four chains and seven and two-thirds links cross another branch; at 
forty-nine chains and sixty and two-thind- links a stone, at the inter- 
section with the line between the James Conway and the Martin 
Coontz surveys; at sixty chainsand eighty-nine and two-third- links 
a stone, at the intersection with the north boundary of section six- 
teen, which is also a line of the Martin Coontz survey; at seventy- 
five chains and thirty-six and two-third- links cross a branch; at one 
hundred and ten chains and eighty-two and two-third- links, the west 
edge of Grand avenue, at one hundred and twelve chains and four 
and two-thirds links, the east edge of Grand avenue, and at one hun- 
dred and sixteen chains and eighty-eightand two-third- links,a stone 
fifteen inches long, six and a balf inches wide, four inches thick, the. 
northeast corner of the Benito Vasquez survey and the southeast 
corner of this survey ; thence north twenty-eight degrees and forty- 
five minutes east, two chains and ninety-one and two-third links, to 
the beginning corner. 


T10& 711 Ntatement of the Inte rfe rences of the Survwe y No. 1661 with Other 
Surveys Pre viously Made. 


The following surveys are founded upon certificates issued by 
Frederick Bates, United — recorder of land titles in the Territory 
of Missouri, under the provision of the act of Congress of the 17th 
of February, 1815, entitled “An act for the relief of the inhabitants 
of the late county of New Madrid, in the Missouri Territory, who 
suffered by earthquakes:” 
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Ist. Survey No. 2692, certificate No. 19, issued to Joseph Géné- 
reux or legal representatives, for 160 acres, on the 12th of Novem- 
ber, 1815; located by Joshua Barton on the 12th of December, 1817; 
surveyed by Joseph C. Brown on the 23d of June, 1819; patent cer- 
tificate No. 318 issued by the recorder of land titles on the 4th of 
February, 1823; area of the interfering part, 6.85 acres 

2d. Survey No. 2712, certificate No. 348, issued to James Conway 
or legal representatives, of 200 arpents, on the 20th of November, 
1817: located on the 16th of June, ae, by Taylor, Berry, and 
Matthaias McKirk ; surveyed by Joseph ( ’. Brown on the 235d of 
June, 1819; patent certificate No. 322 issued by the recorder of land 
titles on the 20th of May, 1823; area of the interfering part, 7.38 
acres. 

od. Survey No. 2499, certificate No. 145, issued to Martin 

712 Coontz or legal representatives, for 640 acres, on the 18th of 

September, 1816; located by John MeKnight and John 

Brady on the 29th of May, 1818; surveyed by Joseph C. Brown in 

July, 1818; patent certificate No. 309 issued by the recorder of land 

titles on the 17th of November, 1822; area of the interfering part, 

4.29 acres. 

4th. Section 16 reserved for schools; surveyed in the year ISIS 

by Joseph C. Brown ; area of the interfering part, 15.58. 


OFFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIs AND MIssourt, 
Str. Louis, March 21st, 1857. 
The foregoing plat and description of survey numbered one thou- 
sand six hundred and sixty-one are this day approved as recorded-on 
pages two hundred and ninety-two, two hundred and ninety-three, 
and two hundred and ninety-four of this book. 
JOHN LOUGHBOROUGH, 


Surveyor General. 


OFFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND MIssourt, 
Sr. Louts, Mo., May 18th, 1857. 
The foregoing plat and transcript of survey No. 1661 are correctly 
copied from pages 294, 295, 296 of record book “ F” on file in this 
office. 
JNO. LOUGBOROUGH, 
Surveyor General. 


713 Survey No. 1662—Benito Vasquez. 


Plat and description of the survey of a tract of land of 34.07 acres, 
situate in the Grande Prairie common filed of the Saint Louis, in 
township 45 north of the base line, range 7 east of the 5th principar 
meridian, in the State of Missouri, executed in the vears 1850 and 
1855 by William H. Cozens, deputy surveyor, under instructions 
from the surveyor general for Illinois and Missouri, dated the 9th 
of May, 1846, and the 22d of February, 1855, this being the tract 
of forty arpen-s claimed by representatives of Benito Vasquez and 
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confirmed by the act of Congress of the 29th of April, 1816, entitled 
“An act for the contirmation of certain claims to land in the western 
district of the State of Louisiana and in the Territory of Missouri.” 
See book “ Fy” page 139, in the office of the recorder of land titles. 
See, also, American State Papers, vol. III, page 276, Duff Green’s 
edition, 1S54. 

T. 45 N., R. 7 E., of the 5th p’l M. 


(Here follows diagram marked p. 714.) 
715 Description. 


Begin-ing at a stone eleven inches long, nine inches wide, three 
and a half inches thick, the northeast corner of Pierre Barribeau’s 
survey, numbered one thousand six hundred and sixty-three, and 
the southeast corner of this survey ; thence north sixty-one degrees 
west with the northern boundary of the Pierre Barribeau survey, 
at. four chains and seventy-nine links, the eastern edge of Grande 
avenue: at ten chains and twelve links, the east side of a brick 
stable; at ten chains and forty links, the west side of the stable; at 
sixteen chains and fifty-four links, the northwest corner of Mr. Me- 
Clure’s garden ; at thirty-three chains and thirty-two links a branch 
tive links wide runs southwest; at forty-four chains and five linksa 
branch five links wide runs southwest; at fifty-nine chains the top 
of a ridge which bears north and south; at sixty-one chains and 
three links a stone fifteen inches long, ten inches wide, and four 
inches thick, at the intersection with the north boundary of section 
sixteen, in township forty-five north, range seven east, which is also 
a line of survey numbered two thousand four hundred and ninety- 
nine, in the name of Martin Coontz or legal representatives, from 

which the corner common to the Martin Coontz survey and 
716 to survey numbered two thousand seven hundred and twelve 

in the name of James Conway or legal representatives, bears 
westerly three chains and ninety links dist: ant; at sixty-five chains 
and fifty links a stone, at the intersection with the line between the 
Martin Coontz and the James Conway surveys, from which the cor- 
ner common to said survey bears southerly, two chains and sixteen 
links distant; at seventy-six chains and fifty-nine links a branch 
five links wide runs southwest; at ninety-seven chains and four links 
the cast edge of a pond; at ninety-nine chains and twenty-nine 
links, the west edge of a pond; at one hundred and one chains and 


nine links, a stone at the intersection with the line between the 


James Conway survey and survey numbered two thousand six hun- 
dred and ninety-two, in the name of Joseph Généreux or legal rep- 
resentatives; atone hundred and ten chains and thirty links a point 
in the middle of the Olive-street plank road, and at one hundred 
and sixteen chains and seventy-eight links a stone ten and a half 
inches long, six inches wide, and four inches thick, the north- 
west corner of the Pierre Barribeau survey and the _ south- 

west corner of this survey; thence north twenty-eight 
717 ~—s degrees and forty-five minutes east, two chains and ninety- 

one and two-third- links, a stone fourteen and a half 
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inches long, seven and a half inches wide, and five and a 
half inches thick, the southwest corner of survey numbered one 


thousand six hundred and sixty-one, in the name of Francois Faus- 


tin dit Parent’s legal representatives, and the northwest corner of 


this survey ; thence south sixty-one degrees east with the southern 
boundary of the Frangois austin survey, at one chain and eighty- 
eight links, a point in the middle of the Olive-street plank road, at 
twenty chains and eighty-eight and two-thirds links, a stone thir- 
teen inches long, six and a half inches wide, four inches thick, at 
the intersection with the line between Joseph Généreux and the 
James Conway surveys; at thirty-eight chains and ninety-two and 
two-thirds links cross a branch; at forty-four chains and seven and 
two-thirds links cross another branch; at forty-nine chains and 
sixty and two-thirds links —a stone at the intersection with the 
line between the James Conway and the Martin Coontz surveys; at 
sixty chains and eighty-nine and two thirds links — a stone at the 
intersection with the north boundary of section sixteen, which is 

also a line of the Martin Coontz survey; at seventy-five chains 
718 = and thirty-six and two-thirds links cross a branch; at one 

hundred and ten chains and eighty-two and two-thirds links, 
the west edge of Grand avenue; at one hundred and twelve chains 
and four and two-thirds links, the east edge of Grand avenue, and 
at one hundred and sixteen chains and eighty-eight and two-thirds 
links — a stone fifteen inches long, six and a half inches wide, four 
inches thick, the southeast corner of the Francois Faustin survey 
and the northeast corner of this survey ; thence south twenty-eight 
degrees and forty-five minutes west two chains and ninety-one and 
two-thirds links to the beginning corner. 


Statement of the Interferences of Survey No.1662 with Other Surveys Pre- 
viously Made. 


The following surveys are founded upon certificates issued by 
Frederick Bates, United States recorder of land titles, in the Terri- 
tory of Missouri, under the provision of the act of Congress of the 
17th of February, 1815, entitled “An act for the relief of the in- 
habitants of the late county of New Madrid, in the Missouri Terri- 
tory, who suffered by earthquakes:” 

Ist. Survey No. 2692, certificate No. 19, issued to Joseph Généreux 

or his legal representatives for 160 acres on the 12th of No- 
719 vember, 1815; located by Joachim Bartin on the 12th of De- 

cember, 1517; surveyed by Joseph C. Brown on the 23d of 
June, 1819; patent certificate No. 318 issued by the recorder of 
land titles on the 4th of February, 1823; area of interfering part, 
5.393 acres. 

Survey No. 2712, certificate No. 348, issued to James Conway or 
legal representatives for 200 arpen-s on the 20th November, 1817; 
located on the 16th of June, 1818, by Taylor Berry and Matthias 
McGirk; surveyed by Joseph C. Brown on the 23d of June, 1819; 
patent certificate No. 322 issued by the recorder of land titles on the 
20th of May, 1823; area of interfering part, 9.38 acres. 

od. Survey No. 2499, certificate No. 145, issued to Martin Coontz 
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or legal representatives for 640 acres on the 18th of September, 1816; 
located by John McKnight und Thomas Brady on the 29th of May, 
1818; survey[ed] by Joseph C. Brown in July, 1818; patent certiti- 
cate No. 509 issued by the recorder of land titles on the 17th of No- 
vember, 1822; area of interfering part, 2.50 acres. 

ith. Section 16, reserved for the schools, surveyed in the year 
ISIS by Joseph C. Brown; area of the interfering part, 17.06 acres. 


OFFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND MISSOURI, 
Sr. Louis, March 20th, 1857. 
720 The foregoing plat and deseription of survey numbered 
one thousand six hundred and sixty-two are this day ap- 
proved as recorded on pages two hundred and ninety, two hundred 
and ninety-one, and two hundred and ninety-two of this book. 
(Signed) JNO. LOUGHBOROUGH, 
Surveyor General. 


A plat and transeript of survey No. 1662 returned to the recorder 
on 3rd August, 1857. 


Orrice or THE U.S. Recorper or LANpD TITces, 
Sr. Louts, April 25d, 1874. 
This is to certify that the foregoing plat and description of survey 
No. 1662 was correctly copied from pages 290, 291, & 292 of record 
book marked “ IF,” which is up to this day preserved on file in this 
office. 


STILLMAN O. FISH, Recorder. 
Survey No. 1663—Pierre Barribeau. 


Plat and deseription of the survey of a tract of land of 51.15 
acres situate in the Grande Prairie common field of St. Louis, in 
township 45 north of the base line, range 7 east, of the 5th principal 
meridian, in the State of Missouri, executed in the year- 1850 and 
1855 by William H. Cozens, deputy surveyor, under instructions 

from the surveyor general for Illinois and Missouri, dated 
721 =the 9th of May, 1846, and 22d of February, 1855, this being 

the tract of 1} by 40 arpen-s confirmed to Pierre Barribeau 
by the act of Congress of the 13th of June, 1812, entitled “An aet 
making further provision for settling the claims to land in the Ter- 
ritory of Missouri,” the extent and boundaries whereof were proven 
on the 3d of March, 1825, before Theodore Hunt, United States re- 
corder of land titles in the State of Missouri, in conformity with the 
provisions of the act of Congress of the 26th of May, 1824, entitled 
An act supplementary to an act passed on the 13th day of June, one 
thousand eight hundred and twelve, entitled “An act making further 
provisions for settling the claims to land in the Territory of Mis- 
souri.” See Recorder Hunt’s minutes, book No. 1, page 4, in the 
office of the recorder of land titles; see ulso on Hunt’s list No. 5 in 
the surveyor general’s office. 

T. 45 N., R.7 E., of the 5th pl’m. 


(Here follows diagram marked p. 722.) 
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Beginning.at a stone eleven inches long, nine inches —, three and 

a half inches thick, the southeast corner of the Benito Vasquez sur- 
vey, numbered one thousand six hundred and sixty-two, and the 
northeast corner of this survey; thence north sixty-one degrees west 
with the southern boundary of the Benito Vasquez survey; at four 
chains and seventy-nine links, the eastern edge of Grand avenue; at 
five chains and nine links, the western edge of Grand avenue; at ten 
chains and twelve links, the east side of a brick stable; at ten chains 
and forty links, the west side of the stable; at sixteen chains and 
fifty-four links, the northwest corner of Mr. MeClure’s garden; at 
thirty-three chains and thirty-two links, a branch five links wide 
runs southwest; at forty-four chains and five links, a branch five 
links wide runs southwest; at fifty-nine chains, the top of a ridge, 
which bears north and south; at sixty-one chains and three links, 
a stone fifteen inches long, teu inches wide, and four inches thick, at 
the intersection with the north boundary of section sixteen, in town- 
ship forty-five north, range seven east, which is also a line of survey 
numbered two thousand four hundred and ninety-nine, in the 

724 name of Martin Coontz or legal representatives, from which 
the corner common to the Martin Coontz survey and to sur- 

vey number two thousand seven hundred and twelve, in the name 
of James Conway or legal representatives, bears westerly, three chains 
and ninety links distant; at sixty-five chains and fifty links, a stone 
at the intersection with the line between the Martin Coontz and the 
James Conway surveys, from which the corner common to said sur- 
veys bears southerly two chains and sixteen links distant; at seventy- 
six chains and fifty-nine links, a branch five links wide runs south- 
west; at ninety-seven chains and four links, the east edge of a pond ; 
at ninety-nine chains and twenty-nine links, the west edge [of] the 
pond; at one hundred and one chains and nine links, a stone at the 
intersection with the line between the James Conway survey and 
survey numbered two thousand six hundred and ninety-two, in the 
name of Joseph Généreux or legal representatives; at one hundred 
and ten chains and thirty links, a point in the middle of the Olive- 
street plank road, and at one hundred and sixteen chains and sev- 
enty-eight links, a stone ten and a balf inches long, six inches 
wide, and four inches thick, the southwest corner of the Be- 
nito Vasquez survey and the northwest corner of this survey ; 

725 thence south twenty-eight degrees and forty-five minutes 
west; at forty-six links a stone ten inches long, nine inches 

wide, three inches —, at the intersection with the line between the 
Joseph Généreux survey and survey numbered two thousand five 
hundred, in the name of Joseph Hunot, or legal representatives, and 
at four chains and thirty-seven and a half links a stone ten and a 
half inches long, eight and a half inches wide, and three inches 
thick, the northwest corner ef Louis Lacroix’s survey, numbered one 


thousand six hundred and sixty-four, and the southwest corner of 


this survey; thence south sixty-one degrees east with the northern 


boundary of the Louis Lacroix survey; at two chains and twelve 


722 


5/7 


Ww 
Survey WM? 269 2 lertheoleN /9. 
Ww é 
Servey A? 2499 
lCorkpcoke MA 14s 
Martin Coontz 
ol ufresertityes 
Ny 
Aw 
S A) 
ae P Voriahon 730’ éas€ 
es +) ov 
YH Surwey w 2f /2 (y Sea eS charm h a ey A 
Si Cortficale-¥? 348 
‘ $ . James Conway 4 
933 
s sf 
“eX = Y Splerfore ees oat haneyN* 10663 
7s Snveg A! 2s00 2 O.4/ acres 
Ss 2692 + #73 S 
LJtar 2/79 
2499 - 042, 
ip Jeelion 46 s4£638 . 
Sorat ™ S/. /jJ acres 
a 
Flo. 5 a “a 
espn ve-( 
ih ~ 72 Z 
eA, 
VO, ) 


2 REE eR De em Ee orate s aia _— —— 
— . 4. samen —— SA caer NR RE NN a 


— 


JOHN BAKER ET AL. obo 


links, a stone nine inches long, six inches wide, four inches thick, 
at the intersection with the line between the Joseph Génereux and 
the Joseph Hlunot surveys, from which the corner common to the 
Joseph Généreux and the James Conway surveys bears southerly, 
two chains and seventy-eight links distant; at seven chains and 
eighty-two links, a stone eleven inches long, seven inches wide, 
three inches thick, at the intersection with the line between Joseph 
Généreux and the James Conway surveys, from which the corner 

common to said surveys In the line of the Joseph Hunot 
24, = survey bears westerly, five chains and two links distant; at 

twelve chains and eighty-six links, a point in the middle of 
the Olive-street plank road; at forty-two chains and twenty-two 
links, a branch five links wide runs southeast; at forty-nine chains 
and sixty-two links a stone thirteen inches —, nine inches wide, 
five and a half inehes thick, at the intersection with the west bound- 
ary of section sixteen, which is also a line of the James Conway 
survey, from which the northwest corner of section sixteen and a 
corner to the James Conway survey bears northerly, eighty links 
distant; at seventy-one chains and twelve links a branch five links 
wide runs southwest; at eightyv-two chains and seventy-nine links a 
branch five links wide runs southwest; at one hundred and ten 
chains and ninety-six links, the western edge of Grand avenue; at 
one hundred and twelve chains and sixteen links, the eastern edge 
of Grand avenue, and at one hundred and sixteen chains and 
ninety-eight links a stone fifteen inches long, eight inches wide, four 
inches thick, the northeast corner of the Louis Lacroix survey and 
the southeast corner of this survey; thence north twenty-eight de- 
grees and forty-five minutes east four chains thirty-seven and a half 
links to the beginning corner. 


424 Slatement of the Interferences of Survey No. 16638 with Other 
Surve is Pre viously Made. 


The two following surveys are founded upon certificates issued 
by Frederick Bates, United States recorder of land titles in the 
Territory of Missouri, under the provision of the act of Congress of 
the lth February, 1815, entitled “An act for the relief of the inhab- 
itunts of the late county of New Madrid, in the Missouri Territory, 
who suffered by earthquakes = 

Ist. Survey No. 2500, certificate No. 161, issued to Joseph Hunot 
or legal representatives, for 480 acres, on the 12th of August, 1816; 
located ‘on the 16th June, 1518, by Rufus Eastern; surveyed by 
Joseph C. Brown on the 25d of June, 1819; patent certificate No. 
fO4 issued on 2nd of hebruary, 1555, by the recorder of land titles in 
the State of Missouri; area of the interfering part, 0.41 acres. 

2d. Survey No. 2712, certificate No. 548, issued to James Conway 
or legal representatives, for 200 arpen-s, on the 20th November, 1817; 
located on the 16th of June, 18158, by Taylor Berry and Mathias 
MecGirk ; surveyed by Joseph C. Brown on the 25d June, 1819; patent 
certificate No, 322 issued by the recorder of land titles on the 20th 
of May, 1823; area of the interfering part, 17.19 acres. 


| 
) 
| 
| 


saad Ai ls RE sc tae ree ae 


ee, oReRe aa 


DAE ABIES EL 


366 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


od. Survey 2692, certificate No. 19, issued to Joseph Gené- 
728 ~—sreux or legal representatives, for 160 acres, on the 12th of 
November, IS15: located by Joshua Barton on the I2th Decem- 
ber, 1817; surveved by Joseph C. Brown on the 23d of June, 1819; 
patent certificate No. 318 issued by the recorder of land titles on the 
4th February, 1823; area of the interfering part, 4.73 acres. 
4th. Survey No. 2499, certificate No. 145, issued to Martin Coontz 
or legal representatives, for 640 acres, on the 18th of September, 
1816; located by John McKnight and Thomas Brady on the 29th 
of May, 1818; surveyed by Joseph C. Brown in July, 1818; patent 
certificate No. 309 issued by the recorder of land titles on the 17th 
of November, 1822; area of the interfering part, 0.42 acres. 
oth. Section Lt, reserved for the schools, surveyed In the veur 
1818 by Joseph C. Brown; area of the interfering part, 28.38. 


OFFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND Mtssourt, 
Sr. Louts, March 18th, 1857. 
The foregoing plat and description of survey numbered one thou- 
sand six hundred and sixty-three are this day approved as recorded 
on pages two hundred and eighty-six, two hundred and eighty-seven, 
and two hundred and elylity-eight of this book. 
JNO. LOUGHBOROUGH, 


Surve yor Ceneral. 
(A plat and transcript of survey No. 1663 returned to recorder on 
17th July, 1857.) 


729 OFFICE OF THE U. S. RecorpeErR or LAanp TITLEs. 
St. Louis, April 24th, 1874. 


This is to certify that the foregoing plat and description of sur- 
vey No. 1663 is correctly copied from pages 286, 287, and 288 of 
record book marked “ F,” which book is up to this day kept on file 
in this office. 

STILLMAN O. FISH, Recorder. 


Survey No. 1664—Louis Lacroie. 


Plat and description of the survey of a tract of land of 34.11 acres, 
situate in the Grand Prairie common field of St. Louis, in township 
45 north of the base line, range 7 east of the Sth principal meridian, 
in the State of Missouri, executed in the years ISo0 and 1855 by 
William H. Cozzens, deputy surveyor, under instructions from the 
surveyor general for Illinois and Missouri, dated the 9th of May, 
1846, and 22d of February, 1555, this being the tract of one by 
forty arpel-s confirmed to Louls Lacroix by the act of Congress 
of the 13th of June, 1812, entitled “An act making further provision 
for settling the claims to land in the Territory of Missouri,” the ex- 
tent and boundaries whereof were proven on the 3d of March, 
1825, before Theodore Hunt, United States recorder of land titles in 
the State of Missouri, in conformity with the provisions of the act 
of Congress of the 26th of May, 1524, entitled “An act supplementary 
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Loan act passed Ol) thie thirteenth day of June, one thousand 
730s eight hundred and twelve, entitled an act making farther 
provisions for settling the claims to land in the Territory of 
Missouri.” 
See Recorder Hunt’s minutes, book No. 1, pages 3 W 4, 1n the office 
of the recorder of land titles. See also Hunt’s list No. 4, No. 4, in the 
otlice of the surveyor general. 


T. 45 N., R. 7 E., of the Sth pl VI. 
(Here follows diagram: marked p. 751.) 


doz Lh seruplion. 


beginning at a stone fifteen inches long, elelt inches wide, four 
inches thick, the southeast corner of Pierre Barribeau’s survey, num- 
bered one thousand six hundred and sixty-three, and the northeast 
corner of this survey ; thence south twenty-eight degrees and forty- 
five minutes west, two chains and ninety-one and two-thirds links 
Lo a point in the middle of the Olive-street plank road, the north- 
east corner of SuUrVCY, numbered One thousand SIX hundred ana 
sixty-five, in the name of Louis Laroche’s legal representatives, and 
the southeast corner of this survey; thence north sixty-one degrees 
west with the northern boundary ef the Louis Laroche survey and 
with middle line of the Olive-street plank road; at four chains 
and eighty-five links, the eastern edge of Grand avenue; at six 
chains und seven links, the western edge of Grand avenue; at seven 
and thirty-one links, the toll-gate of the road; at forty-six chains end 
twenty links, a culvert over a branch, five links wide, running south- 
west ; at sixty-five chains and sixty-one links, a cedar post at the 
Intersection with the west, boundary of section sixteen, In township 
forty-five north, range seven east, which 1s also a line of survey, 
numbered two thousand seven hundred and twelve, in the name of 

James Conway or legal representatives; at seventy-five chains 
733 and ninety-six links, a culvert over a branch, five links wide, 

running southwest; at one hundred and thirteen chains and 
ten links, a stone twenty and a half inches long, six inches wide, 
three and half inches thick, at the intersection with the west bound- 
ary of the James Conway survey, which is also a line of survey 
numbered two thousand five hundred, inthe name of Joseph Hunot 
or legal representatives, from which the northwest corner of the 
James Conway survey and the southwest corner of survey num- 
bered two thousand six hundred and ninety-two, in the name of 
Joseph Genereux or legal representatives, bears north, fifty-seven 
links distant; and at one hundred and sixteen chains and ninety- 


one links, a stone ten inches —, a stone seven & a _ half 
inches wide, four inches thick, the northwest corner of the 
Louts Laroche survey and at the southwest corner of this survey ; 
thence north twenty-eight degrees and forty-five minutes east ; at two 


chains and ninety-one and two-thirds links, a stone ten inches and 
a half long, eight and-a half inches wide, and three inches thick, 
the southwest corner of the Pierre Barribeau survey and the north- 
west corner of this survey ; thence south sixty-one degrees east with 
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the southern boundary of the Pierre Barribeau’s survey ; at two 
chains and twelve links, a stone nine inches long, six inehes 
wide. four inches thick, at the intersection with the 
734 ~~ line between the Joseph Génereux and the Joseph Hunot 
surveys, from which the northwest corner of the James Con- 
way survey and the southwest corner of the Joseph Généreux sur- 
vey bears southerly two chains and seven-y-eight links distant; at 
seven chains and eighty-two links, a stone eleven inches long, seven 
inches wide, three inches thick, at the intersection with the line be- 
tween the Joseph Généreux and the James Conway surveys, from 
which the corner common to said surveys in the line of the Joseph 
Hunot survey bears westerly five chains and two links distant; at 
twelve chains and eighty-six links, a point in the middle of the Olive- 
street plank road; at forty-two chains and twenty-two links, a braneh 
five links wide runs southwest: at forty-nine chains and sixty-two 
links, a stone thirteen inches long, nine inches wide, five and a half 
inches thick, at the intersection with the western boundary of seetion 
sixteen, which isalsoa line of the James Conway survey, from — the 
northwest corner of section sixteen and the corner to the James 
Conway survey bears northerly, eighty links distant; at seventy-one 
chains and twelve links, a branch five links wide runs southwest; 
at eighty-two chains and seventy-nine links, a branch five links wide 
runs southwest; at one hundred and ten chains and ninety- 
73. ~~ six links, the western edge of Grand avenue; at one hundred 
and twelve chains and sixteen links, the eastern edge of Grand 
avenue; and at one hundred and sixteen chains and ninety-eight 
links, the beginning corner. 
Statement of the Interferences of Survey No. 1664 with Other Surveys 
Previously Made. 


The following surveys are founded upon certificates issued by 
Frederick Bates, United States recorder of land titles in the Territory 
of Missouri, under the provisions of the act of Congress of the 17th 
of February, 1515, entitled “Au act for the relief of the inhabitants 
of the late county of New Madrid, in the Missouri ‘Territory, who suf- 
fered by earthquakes :” 

Ist. Survey No. 2500, certificate No. 161, issued to Joseph Hunot 
or legal representatives for 480 acres on the 12th of August, 1816; 
located on the 16th of June, 1818, by Rufus Easton; surveyed by 
Joseph C. Brown on the 25d of June, 1519; patent certificate No’ 404 
issued on the 2nd of February, 1835, by the recorder of land titles 
in the State of Missouri; area of interfering part, 486 acres. 

2nd. Survey No. 2692, certificate No. 19, issued to Joseph Geéenéreux 
or legal representatives for 160 acres on the 12th of November, 1815; 
located by Joshua Barton on the 12th of December, 1817; surveyed 
by Joseph C. Brown on the 25d of June, 1819; patent certificate No. 
318 issued by the recorder of land titles on the 4th of February, 1825 ; 

area of interfering part, 0.70 acres. 
736 3rd. Survey No. 2712, certificate No. 548, issued to James 
Conway or legal representatives, for 200 arpen-s, on the 20th 
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of November, 1817; located on the 16th of June, 1818, by Taylor 
Berry and Matthias MeGirk; surveyed by Joseph C. Brown on the 
23d of June, 1819; patent certificate No. 522 issued by the recorder 
of land titles on the 20th of May, 1825; area of the interfering part, 
13.16 acres, 

4th. Section 16, reserved for the schools; surveyed in the year 
L818 by Joseph C. Brown; area of interfering part, 19.39 acres. 


OFFICE OF THE SURVEYOR GENERE?, 
FOR ILLs. AND MIssourt, 
Sr. Louts, March 19th, 1857. 
The foregoing plat and deseription, numbered one thousand six 
hundred and sixty-four, are this day approved as recorded on pages 
two hundred and eighty-nine and two hundred and ninety of this 


book. 
JNO. LOUGHBOROUGH, 
Surveyor General. 


A plat and transcript of survey No. 1664 returned to recorder on 
17th July, 1857. 3 


Orrick or THE U.S. Recorper or LAND TITLEs, 
Sr. Lours, April 24th, 1874. 
The foregoing plat and description of survey No. 1664 is correetly 
copied from pages 289 and 290 of record book marked “F,’ which is 
up to this day preserved on file in this office. 


STILLMAN O. FISH, Recorder. 


737 To the introduction of which in evidence the plaintiff duly 
objected as incompetent, irrelevant, and immaterial, and — 
were read subject to said objections. 


Defendants Rest. 
The defendants here rested their case. 
Plaintiffs in Rebuttal. 
Plaintiffs in rebuttal offered the following testimony: 


85th. Confirmation proceedings in the Auguste Condé claim, as 
follows, to wit: 


Proceedings in A. Condé’s Claim. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asuinaton, D. C., January 18, 1878. 

I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that all of the writing on the annexed page, includ- 
ing between the double red lines on lines numbered five and four- 
teen, respectively, is a true and literal exemplification in substance 
and form of so much of Theodore Huut’s original list of confirma- 
tion certificate, issued by him as recorder of land titles of the State 
47—O64 
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of Missouri and Territory of Arkansas pursuant to the provisions of 


an act of Congress approved May 26th, 1824, as relates to the land 
claim of Auguste Conde’s legal represent itives, being two by forty 
arpen-s, 1n Big Prairie common field lot, OO south by the field 


lot formerly claimed by Parent, east by v ‘ant land, north by the 

field lot claimed formely by Francis + ancy and west by vacant 
land. 

738 And I further hereby certify that the heading on the orig- 


inal list of confirmation certificates issued by said Hunt as 
aforesaid, pursuant to the provisions of said act of May 26, 1824, i 
mutilated, lost, and destroyed, and that the annexed copy, except 
the writing included between the aforesaid double red lines, num- 


bered five and fourteen of certified copy of registry of certificates of 


confirmation town lots, outlots, and common field lots, issued by 
the recorder of land titles as aforesaid, is a true and literal exempli- 
cation of the heading to said registry of said certificates, as it ap- 
pears in said certified copy, and of the affidavit- of Chas. Renard 
and Gabriel Hooffstetter, subscribed and sworn to by them on the 
7th July, 1859, before R. W. Herckwrath, justice of the peace, and 
the certificate following the said affidavit, dated Saint Louis, 7 July, 
1859, of Adolph Renard, U.S. recorder of land titles in the State of 
Missouri, as they each appear in said certified copy, and that all of 
the annexed copy is a true and literal exemplication from the 
records and files of the General Land Office. 

In testimony whereof [ have hereunto subscribed my name and 
vaused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. | J. A. WILLIAMSON, 


Commissioner of General Land Office. 


9 Registry of Certificate of Confirmation on Town Fots, Outlots, and 
Common Field Lots Issued by the Recorder nd Land Titles. 
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Str. Louis, 7 July, 1859. 
We, Charles Renard and Gabriel Hooffstetter, do solemnly swear 
that we have compared the foregoing from page one to page four 
hundred [and] twenty-six, inclusive, with the three books in this 
office containing the minutes of the testimony taken by Theodore 
Ilunt, recorder of land titles, pursuant to the first section of the act 
of Congress of the 26th May, 1824, entitled “An act supplementary 
to an act passed on the thirteenth day of June, 1812, entitled *An act 
making further provision for settling the claims to the land in the 
Territory of Missouri, ” and with the original list, also in this office, 
prescribed by the 3rd section of the said aet, and that the same is 
aun exact and faithful copy of the said originals. 
CHAS. RENARD. 
GABRIEL HOOFFSTETTER. 


Sworn to and subscribed before the undersigned, a justice of the 
peace in and for the city and county of St. Louis, State of Missouri, 
this 7th of July, 1859. 
TAU R. M. HERCKENRATH, 
Justice of the Peace. 


Orrick OF THE REcoRDER OF LAND TITLEs, 
Sr. Louis, 7th July, 1859. 
In virtue of the above affidavit I hereby approve the foregoing 
transcript as an exact and faithful copy of the three books in this 
office containing Hunt’s minutes and his list of confirmation certifi- 
cates, and do hereby file the said transcript in said office, to make 
part and parcel of the records and archives thereof, in compliance 
with the instructions of the Commissioner of the General Land Office, 
dated the 16th November, 1853. 
ADO’PH RENARD, 
U.S. Recorder of Land Titles in the State of Missouri. 


To the introduction of which in evidence defendants objected as 
incompetent, irrelevant, and immaterial, but the court overruled said 
1 


objection and admitted said testimony ; to which ruling of the court 
defendants then and there duly excepted at the time. 


SG. Confirmation proceedings in the Faustin dit Parent claim as 
follows, to wit: 


Confirmation to Faustin dit Parent. 


. * * ‘ * % | & # 
182. | 
(601) No. 502.—Fran- | July 29 | Grand Prairie | Bounded north by the | 
cois Faustin dit Par- | common fields, field lot of Conde’s | 
ent’- legal representa St. Louis. repr’s, east and west 
tives. by vacant land, and | 


south by the claim of 
Louis Laroche. 


ee eee 
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741 RecCORDER’s OFFICE, 
Sarnt Louis, October 15th, 1827. 

I, Theodore Hunt, recorder of land titles in the State of Mis- 
suri, do certify the foregoing record eontained in forty-seven pages, 
commencing with Louis Lemond and ending with the field lot of 
Titus Strickland, contains all the village lots, outlots, and common 
field lots the boundaries of which have been proven before me under 
the provisions of an act of Congress, approved 26th May, 1824, en- 
titled “An act supplementary to an act passed on the thirteenth day 
of June, one thousand eight hundred and twelve, entitled ‘An act 
making further (provision) provisions for settling the claims to land 
in the Territory of Missouri.’” 


THEODORE HUNT. 


STATE OF Missouri, 
OrricE OF REGISTER OF LANDs. 

I, Jas. KE. McHenry, register of lands for the State of Missouri, do 
hereby certify the foregoing-to be a correct copy of the boundaries 
of the lotin the name of Francis Faustin dit Parent’- legal represen- 
tutives, together with the certificate of Theodore Hunt, recorder of 
land titles. thereto attached, as the same appears of record in Re- 
corder Hunt’s list of proofs under the act of 26th May, 1824, now on 
file in this office. 

In testimony whereof I have hereunto set my hand and 
742 ~~ affixed the seal of said office, at the city of Jefferson, this 20th 
day of October, 1880. 
[SEAL. | JAS. E. MCHENRY, 
Register of Lands. 


Same objection, ruling, & exception as the 85th above. 


87th. Marriage contract between Marian Laroche and J. B. Dufft, 
dated June Ist, 1774, as follows, to wit: 


Marriage Contract—M. Laroche and J. B. Dufit. 
Translation. 
OFFICE OF THE RecorDER OF DeEps, Str. Louts, Mo. 

Before me, Dr. Pedro Piernas, captain of infantry, lieutenant gov- 
ernor of the establishments of Illinois of Illinois and dependencies 
belonging to his Catholic Majesty, personally appeared Baptiste 
Benony Duffant, unmarried, of age, residing at the post of St. Louis, 
son of Francis Duffant and of Maguerite Laplante, born in the parish 
of Lanores, near Montreal, in Canada, contracting for himself and 
in his name, party of the one part, and Marianne Gerosme, daughter 
of Gerosme Roussillet and Marianne Pres, widow of the deceased 
Louis Briant Laroche, residing at the said post of St. Louis, con- 
tracting for her and in her name, party of the other part, which 
parties, with the advice and consent of their relatives and friends 
here assembled and hereafter named, viz: On the part of said 
Jean B’te Benony Duffant, Pierre Lapainte, and Pierre Roy, resi- 


on 


qr, 
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dents ard friends, and on the part of said Marianne Gerosme 
743 ~—— Roussillot, Alexis Cotté, Jacques Noise, also her friends, all 

authenticating witness for this purpose summoned, who have 
made and agreed to the following compact and convention of mar- 
riage, viz: the said Jean B’te Benony Duffant and the said Marianne 
Gicrosme Roussillet have promised and do promise to take each 
other in the name and according to the Jaws of matrimony, and to 
have the same celebrated and solemnized before our mother. the 
holy Catholic apostolic and Roman church, as soon as possible or 
when one of the parties shall require it of the other; the said future 
couple to be one and in common in all their goods, real and personal, 
which they may acquire during the said marriage, agreeably to the 
customs established in this colony. They shall not be bound to pay 
each other’s debts contracted before marriage, and if any be found 
they shall be paid by him orher who may have contracted them 
and out of his or her goods, so that the other can in no way be held 
responsible therefor. The said future couple take each other with 
the goods and rights to them belonging, and those which they may 
hereafter acquire, either real or personal, by suecession, donations, 
legacies, or otherwise. Those of the said future wife consist in her 
right of community with the said deceased Louis Briant, which 
goods and rights will remain her exclusive property and that 
of her lineage and there shall enter into the said future 
commmunity only the goods by them acquired during the 

said marriage, the said future husband declaring that 
744 he has brought nothing to the said community, not knowing 

what property may acrue to him by the succession of his father, 
but in this event he reserves them for himself and those of his line 
af lineage; and in consideration of the sincere friendship which the 
said future husband bears to the said future wife he has en- 
dowed and and by these presents does endow her in the sum of 
three hundred livres of fixed dower, to be had and taken from 
all the goods of the said future husband, which will remain from 
this day encumbered and morigaged. The jointure shall be re- 
ciprocal to the survivors of the said future couple in the sum of 
one hundred livres, to be taken by the said survivors from the 
personal effects of their community, according to the valuation of 
the inventory to be made, or the said sum in money, at the choice 
of the survivor. The said future wife will be at liberty to renounce 
said community, as well as the children born of this marriage, and, 
thus renouncing, to take back, free and clear of all debts and mort- 
gages of the said community, all that she may have brought to the 
suid marriage,even her dower and jointure,as above named, in which 
case she and her children shall be released and indemnified from all 
debts and mortgages of said community, even though she had been 
bound or condemned thereto. In consideration of the said future 
marriage, and to reward the said future husband for the trouble 
and care he will have in bringing up the children of the said 

future wife and of the deceased Briart she has made, as 
745 by these presents she does make, a donation inter vivos, in 

the best form in which a donation can be made valid, of 


| 
| 
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that portion which would belong to one of her children in the 
future succession, in consideration that he would act toward them 
as a father and instruct them in the Catholic, Apostolic, and Roman 
religion. The said children shall be maintained, boarded, and, In 
case Of sickness, receive medical attendance at the CX pense of the 
said future community without any deduction from the proverty 
which may belong to them from the succession of their father, 
Which has been stipulated by special clause; and in ease the said 
children of the first marriage with the said deceased Briart should 
die, and that there should be hone born of this second marriage, the 
said future couple, in such case, make each to the other a mutual 
and reciprocal donation of all and each their goods, real and per 
sonal, acquisitions, and purchases which the first dying may have 
or leave at the hour of his death, to be held by the survivor in full 
property and as a thing to him belonging in full right; in case, 
however, that there should be no children of the said future couple 
at the time of their disease, born or to be born, for [in] the event of 
children this present donation shall be null and void. And as it 
appears that the said Marianne Prez, mother of the said future wife, 
is of a decrepit old age, and has always lived with her said daughter, 

it has been covenanted that she shall be at liberty to remain 
746 ~—sowith her during her lifetime; thatsheshall be lodged, boarded, 

and maintained, and receive medical attendance at the ex- 
pense of the said future community, and should it please her to 
leave the house through discontent, incompatibility, or any legiti- 
mate cause, the said future husband shall be bound to supply and 
pay to her the quantity of one thousand pounds of flour every 
year, so long as the said Marie Anne Prez may live, and to go 
wherever she may please. 

The whole of the above has been covenanted and agreed between 
the parties. 

Done and executed at St. Louis, in the Government Hall, in the 
year one thousand seven hundred and seventy-four, the first day of 
June, in the presence of the authenticating witness before named, 
Joseph Labuxiere and Eugene Alvarez, attending witnesses, who, 
with me, the lieutenant governor, and the said Coté, having signed 
these presents, and the said future husband, said future wife, Roy, 
Noizé, and Lapointe, have made their customary mark—not know- 
ing how te write or sign—after the same had been read. 

Mark of x PIERRE ROY. 
Mark of x JEAN BAPTISTE BENONY DUFFANT. 
Mark of x PIERRE LAPOINTE. 
Mark of x JACQUES NOIZE. 
Mark of thesaid x MARIE ANNE GEROSME. 
COTTE LABUXIERE. 
EUGENE ALVAREZ. 
Witness: 
PEDRO PIERNAS. 

Filed and recorded tinis 238d March, 1846, being No. 2034 of the 
archives of the Spanish government, deposited in the office of the 
recorder of St. Louis county. Ss. D. BARLOW, Recorder. 
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On the 25d day of March, 1546, T received the original of 
747. ~—s the foregoing instrument, to which I am entitled as forming 
part of my chain of title. 
i. D. BELCOUR. 
Srate or Missouri, . 
City of St. Louis, j — 

[, the undersigned, recorder of deeds, certify the foregoing is a 
true copy of English translation of an instrument in writing exe- 
cuted by Jean .B'te B. Dufland & Marie Ann Gorosme, and date and 
filing and recording thereof, as fully as the same remains of record 
In my office in book areh. l, No. 2, pRIC L-f-f. 

Witness my hand and official seal this 4th day of November, 1879. 


[SEAL. | C. W. IRWIN, Recorder. 
Same objection, ruling, and exception as above. 


SSth. Lease from the Widow Parent to Louis Dubruel, datel 12th 
day Jan’y, 1877, as follows, to wit: 


Lease. Parent to Dubruel. 
“'Pranslation.” 


2908. Before me, Don Fernando de Leyha, captain of infantry in 
the regiment stationed in Louisiana, commander-in-chief of the 
western — of Illinois, and lieutenant governor of the said post, per- 
sonally appeared Garbe Vilecompte, widow of the deceased Parent,who 
has, by these presents, acknowledged to have leased for three con- 
secutive years, which have commenced since the eighth of July, in 
the last year, one thousand seven hundred and seventy-eight, and 
promise to guarantee and cause to enjoy to Louis Dubruel, in- 
habitant, residing in the said post of St. Louis, here present 

and accepting, to wit: All the property, houses, land, 
748 and animals, as stated in the annexed statement signed by 

the parties and the witnesses, the said lease ending the eighth 
of July, one thousand seven hundred and eighty-one, without being 
interrupted, the said Louis Dubruel being bounded to maintain in 
good repair all the said goods, to make a new roof to the house, and 
to change the posts which are in too bad conditien, and also to make 
all necessary repairs to the other small buildings which may need 
them; to keep in good order all the fences and inclosures and the 
animals mentioned in the said annexed statement, and in case some 
animals may die he shall return, nevertheless, the same number and 
lor an equal value. He shall not be responsible for any accident 
which may occur by by light-ing or fire, which has been expressly 
stipulated. This present lease [is] made for three years,‘at the price 
of one hundred pounds of flour, which the said Dubruel binds him- 
self to pay and deliver to the said Widow Parent at the end of the 
suld three years for the full and complete price of the rent of the 
three years and the repairs of the said Louis Dubruel is bounded to 
do. 

Thus covenanted and agreed in the Government Hall, at St. Louis, 


376 WILLIAM GLASGOW, JR., COMMISSIONER, &¢., VS 


the twelfth of January, one thousand seven hundred and seventy- 
nine, in the presence of Joseph Labuxiere, notary, and Alexis Cotté, 
witnesses, Who have signed with me, the said lieutenant governor, 
and both parties have made their customary mark, not knowing how 
to sign, after this deed has been read. 
Mark of x LOUIS DUBRUEL. 
Mark of x Widow PARENT. 


~—o.)6| 6G ITTE, Witness. 
LABUXIERE, Witness. 
FERNANDO De LEYHA. 


Catalogue of the effects, furniture, animals, carts, and land leased 
to Louis Dubruel by the Widow Parent, according to the lease created 
this day, to wit: 

A house of posts in the ground, with the other buildings which 
may be adjoined to the said house and stable, and the ground, which 
is enclosed on all sides, the said Dubruel being bounded to make all 
repairs, the said Widow Parent reserving her lodging in the said 
house. Moreover, a piece of ground situated in the “Grand Prairie,” 
two arpen-s wide and forty deep, adjoining on one side to Moreau 
and on the other side of Dufault. 

‘Two yokes of draught oxen. 

Three cows, with their calves. 

One heifer, eighteen months old. 

One mare, with her colt of the last spring. 

‘Two large sows, with five pigs. 

Forty hens and five cocks. 

A cart with its wheels half worn. 

The said Louis Dubruel Will return the above-mentioned effects 
in good order, and he will cover anew the said house, and will keep 
the stable in good repairs, and will change the posts which may be 
in bad order, either in the house or in the stable. He will return 
the same animals, and in case some of them should die he will re- 
place them by other- of same value and in same number, and all the 
accrues and benefitsshall belong to him. This present lease is done 

for three consecutive years, to commence the 8th day of July, 
750 1778, and ending the 8th of July, 1781. Thus covenanted 
and agreed for the rent of one hundred pounds of flour men- 


tioned in the deed of lease deposited in the register this day. ' 
St. Louis, the 12th of January, 1779. 
Mark of x LOUIS DUBRUEL. 


Mark of x Widow PARENT. 
COTTE ¢, Witness. 
LABUXIERE, Witness. 


tecorded March 3d, 1848. 


Strate oF Missount, | .. . 
City of St. Louis, f° 


OFFICE OF THE RECORDER OF DEEDs. 
I, the undersigned, recorder of deeds, certify that the foregoing is 
a true copy of the translation of an instrument in writing executed 


te 
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by Widow Parent to Louis Dubruel, together with the acknowledge- 

ment and date of filing and recording thereof, as fully as the same 

remains of reeord in my office, in Book Arch. 5, No. 3, page 628. 
Witness my hand and official seal this 5rd day of November, 1879. 


[SEAL. ] C. W. IRWIN, Recorder. 


Same objection, ruling, and exception. 


S9th. Protest of William H. Cozens,in 1851, on the Louis Laroche 
claim, as follows, to wit: 


Protest of Wm. H. Cozzens on the Laroche Claim. 


The foregoing history of the confirmed and unconfirmed claims 
in the “Grand Prairie” common fields, contained on pages (1) to 
(17), as surveyed by me under instructions from the surveyor general 

of the State- of Illinois and Missouri, embrace all the tracts 
751 ~~‘ that could be located, either under my said instructions, from 
the evidence of the records, or of living witnesses. 

Many claims, I am satisfied, should be locatedkelsewhere than on 
the ground covered by the said instructions. I was prohibited from 
so doing by written instructions, as alluded to above. 

The said claims being known by the names as follows: 


Ee OE re 
Auguste Chouteau, under the Widow Bissonette._..2 by 40 arpen-s. 
Samuel Bridge (same as J. B. Ortez)...------.-.---2 by 40 arpen-s. 
Jeannette (a free negro woman) ....-.------.-.---1 by 40 arpen-s. 
EE CI einen chic nee copnne nome 1 by 40 arpen-s. 
NO TINS cclttite cies cine coniimiiiien } by 40 arpen-s. 
DES TE i viet et encn cc0c ented 1 by 40 arpen-s. 
CS TI on dn ce he entices onan neon mee aaa ae 
PE TI oo tcc eccenn cncne ns --<2< cane ae 
Jean Baptiste Hérvieux ............-.-......--..2 by 40 arpen-s. 


This claim should cover the same ground surveyed in the name 
of Joseph Calvé. 


Jacques Sabbe dit Noise, legal reps.........--..-..2 by 40 arpen-s. 
Joseph Ride or Ride’s legal representatives__1 by about 30 arpen-s. 
Antoine Marechal’s legal representatives. .._...---- 1 by 40 arpen-s. 


These three last claims I have surveyed in the Cul-de-Sac, as now 
recognised, but not contained in this report; and the claim of— 


Joseph Vachard, Senior, legal reps....------ 1 by about 40 arpen-s. 
WM. H. COZENS, 
U. S. Dep. Sur. 


STATE OF Missourt, Orrice Reaqister or LANDs. 
752 I, James E. McHenry, register of lands for the State of 
Missouri, certify the foregoing to be a correct copy of the 
statement of Wm. H. Cozens, U. 8. dep. sur., relative to certain sur- 
vey of Grand Prairie, as the same appears of record in a book en- 
48—964 


peer 


rr te re Te er a ee a re ee st : 


018 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


titled “ Relative to Surveys in the Grand Prairie,” now on file in this 
office. 

In testimony whereof I have hereunto set my hand and aflixed 
the seal of said office, at the city of Jefferson, this 26th day of Octo- 
ber, 1878. 

[ SEAL. ] JAMES E. McHENRY, 
Register of Lands. 


To the introduction of which in evidence the defendants objected 
as incompetent, irrelevant, and immaterial, and as being part only 
of an entire paper; but the court overruled said objection and ad- 
mitted same in evidence; to which ruling of the court defendants 
then & there excepted at the time. 


90th. Application by Pierre Chouteau to Recorder Bates, with 
deed of Marie to Chouteau, and the confirmation proceedings by 
Bates upon said application, as follows, to wit: 


Confirmation to P. Chouteau under Alexis Marie. 


| 
| | Pierre Chouteau, ass’n of Alexis Marie, to Frederick Bates, Esquire, 
: | | recorder of land claims. 
Str: Please take notice that, as ass’ee of Alexis Marie, I claim 
| one and a half by forty arpen-s of land situate — prairie, Lagrange, 
| district of St. Louis, near the town of St. Louis, as registered: 
| 753 Livre Terrien No. 1, page twenty-five. 
: 2nd. Norice.—And also, as assignee as aforesaid, I claim 
| two by forty arpen-s situate [in] Big Prairie, district of St. Louis, as 
ae granted and registered Livre Terrien No. 1, page thirty-four. 
| St. Louis, November 13th, 1812. 
i 
| 


PR. CHOUTEAU, 
By his agent, M. P. LEDUC. 


Deed. Marie to Chouteau. 


| 
| Sachent tous ceux qui les presentes verront que moi, Alexis Ma- 
| rie, demeurant a Carondelet, et actuellement en cette ville, reecon- 
nais, declare, et confesse avoir ce jourd’hui vendu, cedé, quitte, 
| declaisse, abandonne et transporte, comme par ces presentes, je vends, 
| cede, quitte, délaisse, transporte et abandonne des maintenant et a 
2 toujours et promets guarantir de tous troubles, dettes, dondives, hy- 
pothéques, évictions, substitutions et tous autres empéchements géné- 


a BS” Re 


ralement quelconques, 4 Mr. Pierre Chouteau pour lui ses heirs ou 
| ayant causes vendre, céder, aliener et transporter a leur gré et vol- 
) -onte, savoir: deux terres situées dans le district de St. Louis, ’'une 
contenant un arpent de face sur quarante arpens de profondeur, 
ia seize sur la cOte derriére cette ville, borne au nord par la terre de 
img Mr. Jacques Clamorgan, et au sud par celle de Mme. Bijoux, l’autre 


seize 4 la Grande Prairie tenante du cote du nord a celle de feu 
Francois Liberge, et au sud a celle de Mr. Provenchere, lequelles 
deux terres j’avais verbalement vendu a Mr. Pierre Chouteau, il ya 
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environs quatre ans, laquelle vente verbale je ratifie par ces 
754 mé€mes presentes pour & morgenant le prix et somme de cin- 
quente plastres que Je reconnais avoir recu content et 4 ma 
sutisfaction des mines et deniers du dit Sr. Pre Chouteau, et dont 
par ces presents je lui donne pleine et entiére quittance et décharge, 
voulant qu'il ech jouisse lui, ses fers, ou ayant causes comme de 
choses 4 eux appartenant, et sans que mes heirs, executeurs ou ad- 
ministrateurs puissent rappeler ou controvenir a la tenue des pre- 
sentes par moi faites et passés en ce jour, promettant, &c., obligeant, 
&c., renon¢gant, &e., les dites deux terres par mol vendus in apparte- 
nant comme heritier de feu, Marie mon pére. 
En foi de quoi j’ai signé, scelle et delivré ces presentes en la ville 
& le district de St. Louis, territoire de Louisianne, ce vingt-sept fe- 
vrier de année de notre Seigneur mil huit cent six. Laquelle dite 
terre situé & la Grande Prairie contient deux arpens de front sur 
quarante de profondeur, et borné comme est ci-dessus dit. 


ALEXIS MARIE. [seat.] 


Signé, scellé, et deliveré en presence de J. B. Lajoye, fils. 


eC M. P. LEDUG. 


LOUISIANE TERRITOIRE, District of St. Louis: 


Personally appeared before me, the subscriber, one of the justices 
of the court of common pleas, the within-named Alexis Marie, and 
acknowledged the within instrnment of writing to be his act 
755 and deed, and as such desires the same might be recorded. 
In witness whereof I have hereunto set my hand and seal 
the day of the date of said instrument. 


AUG’'TE CHOUTEAU. [seat.] 


Disrrict or Sr. Louis, ss: 


Recorder [in] book A, page 263, March 28th, 1806. 
. M. P. LEDUC, [sgAL.] 
Recorder. 


OFFICE OF THE 
Unirep Svates of RecorpeR OF LAND TITLEs, 
Sr. Louis, April 18th, 1876. 
This is to certify that the foregoing is a true and complete copy of 
the claims of Peter Chouteau under Alexis Marie, dated St. Louis, 
November 13th, 1819, and recorded in book F, pages 78 & 79, of the 
recorder’s office, which book is still on record in the office up to 
present date. 
STILLMAN O. FISH, 
U. S. Recorder. 
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Report of opinions of the recorder of land titles for the Territory of 
Missouri on claims entered under act of 13th of June, 1812, and 
proven before Ist January, 1814, as provided by act of 5rd March, 
1813, comprehending also the claims in the late district of Ar- 
kansas which, by act of 2nd of August, 1813, were permitted to be 
entered until the Ist January, 1814, and proven until Ist July, 
1814, together with the extensions, of quantity provided by the 
fourth section of act of 3d March, 1813, and confirmations under 
act of 12th April, 1814. 


wr 
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Prov. land | Not plat- Alexis Ma- 2 by 40ar-| Field’sSt.! Poss’n and | Confirmed — 


book 1,| ted. rie’s reps.) pen-s. F.,| Louis Big cultivated | 80 arpen’s to 
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OFFICE OF THE U.S. Recorper or LAND TITLEs, 
Saint Louis, April 18th, 1876. 
This is to certify that the above is a true and complete copy of 
record of Bates’ decisions decisions, on page 8, numbering from 1 to 
19, known as one of Bates’ five little books, which book is still on 
file in this office up to [the] present time. 
STILLMAN O. FISH, 


; U.S. Recorder. 


To the introduction of which in evidence defendants objected as 
incompetent, irrelevant, and immaterial, but the court overruled 
said objection and permitted same to be read; to which ruling de- 
fendants then and there duly excepted at the time. 


904. Testimony of O. W. Collett. 


Oscar W. Cotcett, recalled on behalf of the plaintiff, testified as 
follows: 


Q. Take that book and state to the jury if you know what book 
it is. 
707 A. It is the livre terrien. 
Q. You have seen it before many times? 

A. Yes, sir. 

Q. Can you direct the attention of the jury to page 34 of the 
book ? 

A. This is page 354. 

Q. Which book is it? 

A. No. 1, page 34. 

Q. Do you find a concession recorded on that page from the 
French or Spanish government to Alexis Marie of 2 by 40 arpents? 
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A. There are three concessions on the page—two to Longeminvis 
and one to Marie. 

(). Is there more than one on that page to Marie? 

A. There is not. 

(). Which Marie is it? 

A. Alexis Marie. 

(). The only concession to Alexis Marie on that page is one of 2 
by 40 arpents? 

A. The only one here. 

Q. Read it. 

A. (Reads.) “At the request of Alexis Marie, an inhabitant of this 
port, who desires to cultivate the land, we have conceded, and do 
concede, to him, as proprietor, and to his heirs two arpents of land 
in width by forty arpents in depth, situated in the Grand Prairie, 
holding or binding on one side to the land of La Roche and on the 
other side to that of Longuemois, on the condition of working or 
cultivating the said land a year and a day, and which shall be free 
from public taxes and charges of his majesty. In faith of which we 
have signed the signature of St. Ange.” I do not see any date. The 

page is headed the 2d of February, 1770. This is the head- 
758 ing of page 34. The next page is the 2nd of February, 1770. 
Q. Do you mean by the next page, 34 or 35? 
A. Page 35 I mean. : 


The Court: On both pages it is the same date. 


Q. I will get you to turn to gage 33 of the book and see whether 
you find on that page a concession to John Baptiste Longuemois. 

A. These pages run alternately; the paging is at the top; this is 
page 33, and the page runs over on both sides of the leaf. 

Q. According [to] the mode of paging book at page 33? 

A. At the end of page 53 there is a concession to Longuemois on 
the 2nd day of February, 1770. 

(). The same day as Marie’s concession, but it precedes it, does 
it not? 

A. It comes immediately at the bottom of page 33. 

(). And is therefore before the concession to Alexis Marie on page 


A. It 1s back of it. 
(). Then, in the order in which they are recorded, it stands before 


A. Yes, sir. 

(). Read the concession to Longuemois. 

A. (Reads translation from the French.) “On the 2nd of Feb’ry, 
1770, at the request — John Baptiste Longuemois, an inhabitant 
of the post of St. Louis, who desires to cultivate the land, we have 
conceded and do concede to him, under the title of proprietor, for 
himself and his heirs, a lot in the Grand Prairie containing two 
arpen-s of width by forty arpen-s of depth, bounding or holding on 
the one side by the land ” (a word, I can’t make it out) “of Alexis 

Marie, on the other side by the commons of the King, on 
759 condition of cultivating it one year and a day,” & so on. 
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Q. This is book F of the United States recorder’s office? (Hand- 
ing book to witness.) 

A. I do not recognize it. 

Defendants’ counsel admitted the book shown witness was book 
I’, the property of the United States. 

The witness then read from book I’, pages 75 & 79, as follow 
“ Pierre Choutean, assignee of Alexis Marie, to Frederick Bates, re- 

corder of land titles: 

“ Please to take notice, as assignee of Alexis Marie, I claim one by 
forty arpents of land situate in the Grand Prairie, district of St. Louis, 
as granted in Livre Terrien No.1, page 25; and also,as assignee asafore- 
said, I claim two by 40 arpents situatéd in the Grand Prairie, district 
of St. Louis, as granted in Livre Terrien No. 1, page 54. 

December 15th, 1812. 

“PIERRE CHOUTEAU. 
“By his agent, M. P. LEDUC.” 


(). Give the deed ? 
A. (Reads—translating from the French :) 
“ Marie to Chouteau. 

“ Know all those to whom these presents shall come that I, Alexis 
Marie, residing at Carondelet, and actually in this city, recognize, 
declare, and confess this day to have sold, ceeded, quitted, given up, 
abandoned, transported, and by these presents I sell, cede, quit, give 
up, transport, and abandon from now and forever, and promise to 
guarantee free from all trouble, donation, mortgage, eviction, substi- 
tution, and all other hindrances whatsoever, to Mr. Pierre Chouteau, 
for himself, his heirs and assigns, to sell, cede, alienate and to 

transport according to their wish—that is to say: Two 
760 hands (two lots) situated in the district of St. Louis, one con- 

taining an arpent of front by forty arpents of depth, situated 
ow the hill behind the city, bounded on the north by the land of 
Mr. Jacques Clamorgan and to the south by that of Madame Bizon, 
and the other situated in the Grand Prairie, holding on the side of 
the north to that of the late Francis Leberge and on the south to 
that of Mr. Provenchere, which two lands have been verbally sold 
to Mr. Pierre Chouteau about four years since, which verbal contract 
I ratify by these presents for and in consideration of the price and 
sum of fifty piastres, which I recognize to have been received down 
to my satisfaction trom the lands and mon-ys of the said Pierre 
Chouteau, and for which, by these presents, I give in full and intire 
quittance and discharge, wishing that he & his heirs enjoy as a 
thing to them appertaining without my heirs, executors, or admin- 
istrators being able to retake or contradict the tenor of these presents 
by me made and passed on this day, promissing and obligating and 
renouncing, &c., the said two lands by me sold, belonging to me as 
heir of the late Marié, my father. 

“Tn faith of which I sign, seal, and deliver these presents, in the 
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city and district of St. Louis, Territory of Louisiana, this twenty- 
seventh day of February, in the year of our Lord 1806, of which 
said lands, situated in the Grand Prairie, containing two arpents in 
front by forty In depth, bounded as above said. 


“ALEXIS MARIE. [seat.]” 


761 Signed, sealed, and delivered in the presence of— 
J. B. LAJOYE, Fils. 
M. P. LEDUC. 


LovIstaNaA Territory, District of St. Louis: 


Personally appeared before re, the subscriber, one of the justices 
of the court of common pleas, the within-named Alexis Marié and 
acknowledges the within instrument of writing to be his act and 
deed, and as such desired the same might be recorded. 

In witness whereof I have hereunto set my hand and seal the 
day of the date of said instrument. 


AUG@TE CHOUTEAU. [seat] 
District or Sr. Lovts, ss: 
Record book A, page 263. M’ch 28, 1806. 
M. P. LEDUC, [seat.] 


Recorder. 


91st. United States survey No. 1619 for August Chouteau, as fol- 
lows, to wit: 


U. S. Survey 1619. 


Plat and description of the survey of a tract of land of sixty-nine 
acres and thirteen-hundredths of an acre, situate in township- forty- 
five and forty-six north of the base line, range seven east of the fifth 
principal meridian, in the State of Missouri, executed in September, 
eighteen hundred and thirty-eight, by Joseph C. Brown, deputy 
surveyor, under his contract with Elias 'T. Langham, surveyor of the 
publie lands in the State- of Illinoisand Missouri, dated the fifteenth 
of September, eighteen hundred and _ thirty-five, this being the 

tract of two by forty arpen-s in the Grand Prairie common 
762 field of St. Louis, granted on the second of February, seven- 

teen hundred and seventy, to Alexis Marie by St. Ange and 
Labuxiere, officers of the government of the Spanish province of 
Upper Louisiana, confirmed by the act of Congress of the tairteenth 
of June, eighteen hundred and twelve, entitled “An act making 
further provision for settling the claims to land in the Territory of 
Missouri,” of which tract the extent and boundaries were proven on 
the twenty-second of June, eighteen hnndred and twenty-five, by 
Alexis Marie’s legal representatives, before Theodore Hunt, United 
States recorder of land titles in the State of Missouri, in conformity 
with the provisions of the act of Congress. of the twenty-sixth of 
May, eighteen hundred and twenty-four, entitled “An act supple- 
mentary to an act passed on the thirteenth day of June, one thou- 
sand eight hundred and twelve, entitled ‘An act making further 
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provision for settling claims to land in the Territory of Missouri.’ 

This tract is also confirmed by the act of Congress of the twenty- 
ninth of April, eighteen hundred and sixteen, entitled “An act for 
the confirmation of certain claims to land in the western district of 
the State of Louisiana and in the Territory of Missouri.” See Livre 
Terrien, book No. 1, page 34; Recorder Bates’ Decisions, page 8th ; 
Recorder Hunt’s, book No. 2, page 40—all in the office of the re- 
corder of land titles, in the State of Missouri; see also American 
State Papers, vol. III, page 280, Duff Green’s edition, 1834. | 

T’s 45 & 46 N., R. 7 E., of the 5th P’l M. 


(Here follows diagram marked p. 763.) 
, Description. 


764 Beginning in the western boundary of survey numbered 
six hundred and fifty-eight, in the name of John Wat- 
kins, under Jean Marie (¢ Cardinal, at a post, the southeast corner 
of survey numbered three thousand two hundred and ninety-five, in 
the name of John Baptiste Sarpy’s legal representatives, from which 
a post oak nine inches in diameter bears south eighty-five degrees 
aad thirty minutes east, fifteen and a half links distant, and a red 
oak twelve inches in diameter bears south eighty-four degrees west, 
fifty-seven links distant; thence north fifty-nine degrees and fifty- 
iwo minutes west with the southern boundary of the John Baptiste 
survey, at forty-one chains and seventy-four links, a pos, at the in- 
tersection with a line between survey numbered four hundred and 
fifty-eight, in the name of Jacques Clamorgan, under Joseph Bra- 
zeau, and survey numbered two thousand five hundred and forty- 
one, in the name of John Brooks, or legal representatives, from 
which a pin oak nine inches In diameter ‘tan bears north six degrees 
and thirty minutes west, eight and a half links distant, and a_ pin 
oak eight inches in diameter bears south fifty-one degrees west, 


' twenty- ‘five links distant, and the corner common to the Jacques 


Clamorgan and the John Brooks survey bears south fourteen de- 
grees and thirty minutes west, six chains and four links distant, and 
at one hundred and eighteen chains and fifty-five links a post in the 

southeast boundary of Auguste Dodier’s survey, numbered 
765 four hundred and twenty-two, the southwest corner of the John 

Baptiste Sarpy survey and the northwest corner of this survey, 
from which a hickory five inches in diameter bears north fifty- eight 
degrees and forty-five minutes east, one hundred and eighty-four 
and a half links distant, and the corner common to the Jacques 
Clamorgan and the Brooks surveys bears south fourteen degrees and 
thirty minutes west, six chains and four links distant, and at one 
hundred and fifteen chains and fifty-five links a post in the sonth- 
east boundary of Auguste Dodier’s survey, numbered four hundred 
and twenty-two, the ‘southwest corner of the John Baptiste Sarpy 
survey and the northwest corner of this survey, from which a hick- 
ory five inches in diameter bears north fifty eight degrees and forty- 
five minutes east, one hundred and eighty-four and a half links 
distant ; thence south twenty-nine degrees and thirty minutes west 
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with the southeast boundary of the Auguste Dodier survey five 
chains and eighty-three and one-third links tu a post, the northwest 
corner of survey numbered one thousand four hundred and seven 
in the name of Rufus Easton, under Louis Barada, the southwest 
corner of this survey and a corner to the Jacques Clamorgan survey, 
from which a white oak thirty inches in diameter bears south twenty- 
seven degrees and thirty minutes west, two hundred and seven and 
one-fourth links distant, and a cedar post bears north five degrees east, 
thirty-six links distant; thence south fifty-nine degrees and fifty-two 

minutes east with the northern boundary of the Rufus Easton 
766 survey, at seventy-eight chains and thirty-three links, a 

stone, corner to the Jacques Clamorgan and the John Brooks 
surveys and at one hundred and eighteen chains and and forty- 
nine links, a stone, in the western boundary of the, John Watkins 
survey, the northeast corner of the Rufus Easton survey, and the 
southeast corner of this survey, and a corner to the John Brooks 
survey, from which a white oak six inches in diameter bears north 
thirty-one degrees and thirty minutes east, fifty-one and a half links 
distant, and a red oak ten inches in diameter ‘bears south three de- 
grees east, sixty-two links distant; thence north twenty-nine degrees 
and thirty minutes east with the western boundary of the John 
Watkins survey, five chains and eighty-three and one-third links to 
the beginning corner. 


Statement of Interferences of Survey 1619 with Other Surveys. 


Ist. Survey No. 458 of 400 arpen-s granted to Joseph Brazeau on 
the 27th September, 1793, by Zercon ~ rudeau, lieutenant governor 
of the Spanish province of Upper Louisiana, conveyed by said Bra- 
zeau to Jacques Clamorgan on the 15th January, 1805, and con- 
firmed to Jacques ¢ ‘amorgan under Joseph Brazeau, under the 2d 
section of the act of Congress of the 3rd March, 1807, entitled “An 
act respecting claims to land in the Territories of Orleans and Lou- 
isiana,’ by the board of commissioners appointed under ‘the act of 

Congress of the 2nd March, 1805, entitled “An act for ascer- 
767 ‘taining and adjusting the title and claims to land within the 

Territory of Orleans and the District of Louisiana,’ as per 
their certificate No. 458, issued on the Sth September, 1810: the 
tract surveyed in November, 1817, by Joseph C. Brown, under con- 
tract dated Mareh 3lst, 1817; the amount of interference, 45.25 
acres. See American State papers, vol. II, page 580, Duff Green’s 
edition, 15354. 

2. Survey No. 2541 of 709 arpen-s under certificate No. 164, issued 
on the 4th November, 1816, by Frederick Bates, United States re- 
corder of land titles in the Territory of Missouri, to John Brooks or 
legal reprepresentatives, in conformity with the provisions of the act 
of Congress of the 17th February, 1815, entitled “An act for the relief 
of the inhabitants of the late county of New Madrid, in the Mis- 
souri Territory, who suffered by earthquakes, ” located by John Me- 
Knight and Thos. Brady on the 23d January, 1817, and surveyed in 
March, 1818, by Joseph C. Brown, under contract dated March 31st, 
1817 ; the amount of interferences, 33.88 acres. 
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ord. Survey No. 1595 of 2 by 40 arpents granted to Levette on 
the 17th July, 1796, by St. Ange and Labuxiere, officers‘of the gov- 
ernment in the Spanish province of Upper Louisinia, and confirmed 
to Levette’s representatives by the act of Congress of the 29th April, 
1816, entitled “An act for the confirmation of certain claims to land 
in the western district of the State of Louisiana and in the Terri- 
tory of Missouri.” The claim was surveyed in 1819 by Joseph C. 
Brown, under his contract of the 3lst March, 1817. It interferes all 

along the whole south boundary of survey No. 1619, but the 
768 amount of interferance not ascertained by actual survey. 


oS Wa © 


OFFICE OF THE SURVEYOR GENERAL 
FOR ILLrNors & Missourt, 
Sr. Louts, December 15th, 1860. 
The foregoing plat and description of survey numbered sixtcen 
hundred and nineteen are hereby approved as recorded on pages 
four hundred, four hundred and one, and four hundred and two of 
this book. 


JNO. LOUGHBOROUGH, 


Surveyor General. 


Notr.—aA certified copy of the plat and description of survey No. 
1619 was transmitted to the recorder of land titles on the 28th June, 
1862. 

OFFICE OF REGISTER OF LANDs, 
JEFFERSON City, Mo., April 22d, 1876. 

This is to certify that the foregoing is a true and correct copy of 
the plat and description of United States survey No, 1619 as the 
same appears of record on pages 400, 401, & 402 of a book entitled 
“Records I,” which book is, up to this date, preserved on file in this 
office. 

GEORGE DIEGEL, 
Register of Lands, 

By O. KOCHLITZKY, 
Chief Clerk. 


Same objection, ruling, and exception as in 90th, above. 
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92. Partition proceedings in the Marie estate, including the in- 
ventory of the Marie estate, as follows, to wit: 


769 Partition Proceedings—Marie Estate. 
Translation. 


Before me, Dr. Zenon Trudeau, lieut-ant governor and commanier- 
in-chief of the western part of Illinois, in default of a notary in this 
town, personally appeared M’me Reine Guilgant, widow of Pierre 
Alexis Marié, on the one part, and Alexis Marié, her son, of age, 
on the other part, both residents of the town of St. Louis, who 
declared that after the death of said Pierre Alexis Marié they mu- 
tually agreed to make no inventory, the said parties desiring to 
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arrange and close their affairs amicably and without expense, and 
they agreed to the following, viz: 


First. Desirous to follow the wishes and recommendation of the 
said Pierre Alexis Marié, husband and father of the said parties, they 
have made, and by these presents do make, a pure and simple and 
irrevocable donation. in the best form in which a donation can be 
made, to the children, born or to be born, of the said Alexis Marié, 
her son, of the sum of two hundred dollars expended in the pur- 
chase of a house situated on a piece of ground one hundred and 
twenty feet front by one hundred and fifty deep, bounded on one 
side by one named Uyé, on the north and south by a cross street 
which separates it from Gabriel Cerré, in front by the main street of 
the Mississippi, and in the rear by the free negro woman named 
Flora, which house and ground were purchased by the said deceased 

of André Landreville, with a view that, in conformity to the 
770 intention of said deceased, the said house should remain for- 

ever mortgaged to the said children born, or to be born, of the 
said Alexis Marié, without pledging or alienating the same, until 
they should attain their majority; and in case of the sale thereof 
the value and amount of said house or place should be employed 
for the benefit of said minors for the purchase of a more advanta- 
geous piece of ground. 

Secondly. Se-ing that the community which existed between the 
said Pierre Alexis Marié, deceased, and Madame Reine Guilgant is 
charged with various debts, which they are desirous of discharging 
as soon as possible, they have agreed to sell the said house, which 
belongs to them in common, situated in the said town, opposite to 
that of Joseph Tallon, father, the proceeds of which, joined to what 
may be collected of the debts due‘to said community, may make a 
total which will enable them to liquidate the succession, and with 
the remaining thereof to make mutually an even and amicable par- 
tition with the expenses so soon as it can be done. 

‘Thirdly. The said parties have agreed and have mutually made 
a division of the slaves without any appraisement, together with the 
animals, in the following manner, viz: 

Portion of Madame Reine Guilgant, Widow Marié: Sophie, He- 

léne—two negresses—one horse, one cow, and a sow. 
771 Portion of Alexis Marié’s son: One negro woman named 

Louise, a yoke of oxen, one cow, and one sow, which articles 
above mentioned the said parties ack nowledges to have received and are 
satisfied therewith, thesaid parties declaring that they have also made 
an equal division of the furniture, household goods, linen cloths, 
&c., which were found after the deatli of the said Pierre Alexis Ma- 
rié, with which thev are satisfied, and mutually release each other 
without making any demand each from the other, in virtue of said 
partition, on what has accrued to this day. 

ourthly. The said Madame Reine Guilgant, Widow Marie, takes 
charge of the payment of the passive debts of the said community, 
as also the proceeds of the house where she resides, the said debts 
amounting to six hundred dollars or thereabouts, the said sale, and 
the surplus, should there be any, shall be divided between the said 
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widowand the said son on the terms and conditions to be announced 
at said sale. Moreover, the said Alexis Marie shall have and hold 
now and forever, for himself, his heirs, or legal representatives, a 
barn situated on the hill of this town, build on ground bounded in 
front by land of the Widow Bissonét, on the south by a descending 
street leading to the Mississippi, and on the north by the heirs of 
Dechere; also the said Alexis Marié shall have a tract of land one 
arpent front by forty deep, situated in the rear of this town, having 
in front the square tract of land belonging to the town, and in the rear 

the square tract of forty arpents,on the north the road to ( petites 
772 = cétes)smiall hills,and on thesouth the Widow Bizeau; alsoa tract 

of land two arpents front by forty deep situated on the Grand 
Prairie of this city, beginning in front to its depth of forty arpen-s 
and at its depth joining the waste land, bounded south by the Royal 
Demesne and north by Mr. Le Berge, to be held by Alexis Marié 
from this day in full right by virtue of these presents. 

The above parties declare themselves content and satisfied with 
the above-said agreements, and reciprocally release each other with- 
out making any demand whatever, each against the other, in conse- 
quence of said succession, excepting the surplus of the six hundred 
dollars, should the sale of the house where the said widow resides 
amount to that sum, and should the sale of the said house exceed 
the sum of six hundred dollars the surplus, if there be any, shall be 
divided equally between the said Reine Guilgant, Widow Marié, and 
her said son, Alexis Marie, at the expiration of the time specified in 
the deed of sale of said house. 

Thus the said parties have covenanted and agreed ; otherwise they 
would not have consented to these presents. 

Done and executed at the house of the said Widow Marié, in the 
year one thousand seven hundred — ninety-seven, the twenty- 
seventh day of January, in presence of Louis Bonepart and Mathew 

Bouvet, residents of said St. Louis, and the said Alexis Marié and 
| Bonepart and Mathew Bouvet, witness, have signed with me, 
773 ‘the said lieutenant governor, and the said Widow Marie hav- 

; ing declared she knew not how to write made her usual 
mark. 


her 
REINE x GUILGANT. 
. mark, 

ALEXIS MARIE. 

LOUIS BONEPART. 

M. BOUVEL. 

ZEMON PRUDEAU. 
STATE OF MIssouRI, 

County of St. Louis, § 


I, the undersigned, recorder for said county, certify the foregoing 
to be a true copy of an instrument of writing executed by M’de 
Reine Guilgant et al., together with the translation thereof, as the 
same remain on record in my office in Arch., vol. 1, No. 1, page 266. 

Witness my hand and official seal this 13th day of April, 1876. 


[SEAL.] D. H. MacADAM, Recorder. 
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(For inventory of Marie’s estate see 105th — of this transcript, p. 
$28.) 

Same objection, ruling, and exception as above. 

3rd. Proceedings on the Easton under Barada claim as follows, 
reuniting to domain in Livre Terrien the proceedings before Bates 
and United States survey No. 1407, and deed from Barada to Easton 
as follows, to wit: 


774. Proceedings on the Easton under Barada Claim Before Bates. 
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FREDERICK BATES, 
R. L. Titles. 


Opinions of the Recorder of Land Titles. 


STATE OF MIssouRI, 
OrricE REGISTER oF LANDs. 

I, James E. McHenry, register of lands for the State of Missouri, 
hereby certify that the foregoing is a correct copy of an entry relat- 
ing to a tract of 40 arpents of land confirmed to Rufus Easton under 
Louis Barada, as the same appears of record in Book No. 1 of the 
Opinions of Frederick Bates, recorder of land titles, now on file in 
this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said office, at the city of Jefferson, this 2nd day of June, 
1880. 

[SEAL. | JAS. E. McHENRY, 
Register of Lands. 


70 Survey No. 1407. 


Plat and description of the survey of a tract of land of forty-six 
acres and ten-hundredths of an acre, situate in township- forty-five and 
forty-six north of the base line, range seven east of the fifth princi- 
pal meridian, in the State of Missouri, executed in September, eigh- 
teen hundred and thirty-eight, by Joseph C. Brown, deputy surveyor, 
under his contract with Elias T. Langham, surveyor of the public 
lands in the States of Illinois and Missouri, dated the fifteenth of 
September, eighteen hundred and thirty-five, this being the tract of 
one by forty arpen-s in the Grand Prairie common field of St. Louis, 
surveyed some time between the years seventeen hundred and seventy 
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and seventeen hundred and seventy-two for Ignace Laroche by Mar- 
tin Duralde, a surveyor appointed by Don Pedro Piernas, lieutenant 
governor of the Spanish province of Upper Louisiana, and confirmed 
to Rufus Easton, under Louis Barada, by the act of Congress of the 
twenty-ninth of April, eighteen hundred and sixteen, entitled “An 
act for the confirmation of certain claims to land in the western dis- 
trict of the State of Louisiana and in Territory of Missouri.” See 
Livre Terrien, Book No. 2, page 51, Reeord Book F, page 242, and 
Recorder Bates’ decisions, page 1, all in the office of the recorder of 
land titles in the State of Missouri ; see also American State Papers, 
vol. 5, page 276, Duff Green’s edition, 1854. T. 45 & 46 N., R7 E,, 
of the Sth P’l M. 
(Here follows diagram marked p. 775.) 
776 Description. 


Jeginning at a stone in the western boundary of survey numbered 
six hundred and fifty-eight, in the name of John Watkins, under Jean 
Marie Cardinal, the southeast corner of survey numbered one thou- 
sand six hundred and nineteen, iy the name Alexis Marie’s legal re- 
presentatives; the northeast corner of this survey and a corner to 
survey numbered two thousand five hundred and forty-one, in the 
name of John Brooks or legal representatives, from which a white 
oak six inches in diameter bears north thirty-one degrees and thirty 
minutes east, fifty-one and a half links distant, and a red oak ten 
inches in diameter bears south three degrees east, sixty-two links 
distant; thence north fifty-nine degrees and fifty-two minutes west, 
with the southern boundary of the Alexis Marie survey; at forty 
chains & sixteen links a stone, corner to the John Brooks survey, 
and to survey numbered four hundred & fifty-eight, in the name of 
Jacques Clamorgan, under Jeseph Brazeau ; and atone hundred and 
eighteen chains and forty-nine links a post in the southeast bound- 
ary of August Dodier’s survey, numbered four hundred and twenty- 
two, the southwest corner of the Alexis Marie survey, the northwest 
corner of this survey, and a corner to the Jacques Clamorgan sur- 
vey, from which a white oak thirty inches in diameter bears south 

twenty-seven degrees and thirty-minutes west, two hundred 
777 ~=—s and seven and one-fourth links distant, and a cedar post bears 

north five degrees east, thirty-six linksdistant; thence south 
twenty-nine degrees and thirty minutes west, with the southeast 
boundary of the Auguste Dodier survey, four chains and eighty- 
eight and a half links toa post, the northwest corner of survey num- 
bered one thousand five hundred and eighty-seven, in the name of 
Jacques Labbe’s representatives, and the southwest corner of this 
survey, from which a pin oak fourteen inches in diameter bears 
south fifty-four degrees and thirty minutes east, one hundred and 
thirty-three links distant, and a pin oak six inches in diameter bears 
south thirty-one degrees and forty-five minutes west, fifty-nine and 
a half links distant; thence south sixty degrees and thirty minutes 
east, with the northern bonndary of the Jacques Labbé survey, one 
hundred and eighteen chains and forty one links, to a stone in the 
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western boundary of the John Watkins survey, the northeast corner 
of the Jacques Labbé survey, and the southeast corner of this sur- 
vey, from which a red oak six inches in diameter bears north fifty- 
six degrees east, twenty-five links distant, and a red oak six inches 
in diameter bears north sixty-three degrees west, twenty-three links 
distant; thence north twenty-nine degrees and thirty minutes east, 

with the western boundary of the John Watkins’ survey, two 
778 ~—s chains and ninety links, to the beginning corner. 


Nore.—from the foregoing plat and from the record of this office 
it appears that this survey is covered by a claim of two by forty 
arpen-s confirmed to Livette’s representatives by the said act of Con- 
gress of the twenty-ninth of April, eighteen hundred & sixteen, and 
designated as survey numbered one thousand five hundred and 
ninety-five. See American State Papers, vol. 3, page 279. 


OFFICE OF THE SURVEYOR GENERAL 
POR [Limnos & Missourt, 
Sr. Louts, December 6th, 1860. 
The foregoing plat and description of survey numbered one thou- 

sand four hundred and seven are hereby approved as recorded on 
pages three hundred and eighty-seven, three hundred and eighty- 
eight, and three hundred and eighty-nine of this book. 

JNO. LOUGHBOROUGH, 


Surveyor General. 


Nore.—A certified copy of the plat and deseription of survey No. 
1407 was transmitted to the recorder of land titles on the 28th June, 
1862. 7 

STATE OF MISSOURI, 
Orrick or ReGister or LANDs. 

[, James E. McHenry, register of lands for the State of Missouri, 
certify the foregoing to be a correct copy of the plat and description 
of survey No. 1407, as the same appears of record in book “ F,” pri- 
vate surveys, now on file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said office at the city of Jefferson, this 2nd day of June, 
1879. , 

JAS..E. McHENRY, 


Register of Lands. 
79 Rufus Easton, Ass’ce — Louis Barada. 


To Frederick Bates, Esquire, recorder of land titles in and for the 

Territory of Missouri: 

Please to record the foregoing deed and claim of title from Louis 
Barada and wife to Rufus Easton, it being the same tract of land 
which is claimed by a notice for the benefit of all persons concerned, 
dated November 28th, 1812, and founded upon a registered conces- 
sion recorded under said notice, which concession is registered 
book No. 2, page 51, which foregoing claim of title I ask you to 
record as an additional written evidence of said Easton’s claim under 
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the aforesaid notice & concession by virtue of the provisions of the 
first section of an act of Congress, approved March 3d, 1813 
St. Louis, Nov. 13th, 1813. 
WM. RUSSELL, 
Agent for I. Easton. 


Deed from Barada to Easton. 


Know all men by these presents that Louis Barada and Marie, 
his wife, inhabitants of. the town and county of St. Charles, Terri- 
tory of Missouri, for & in consideration of the sum of twenty dollars, 
which have been paid to us by Rufus Easton, Esquire and of which 
sum they discharge him, the said Rufus Easton, his heirs and as- 
signs, forever, have gré ranted, bargained, and sold, as by these presents 
do grant, bargained, and sell, to the said Rufus Easton, his heirs and 
assigns, forever, a certain tract of land situated in the Grand Prairie, 

near the town of St. Louis, having one arpent in width by 
780 forty arpen-s in depth, granted formerly to Ignace Laroche, 

and adjoining, by one side, to lands belonging to Mr. Laclede, 
and the other side by lands belonging to Mr. Sarpy, which said tract- 
of land belong now to the said Marie Barada by her right in the 
estate of Ignace Laroche, her first husband; to have and to hold 
the said granted premises to him, the said Rufus Easton, his heirs 
and assigns, forever, as belonging to them, and w arranting the title 
of the said tract of land free of any mortgage and right of “dower or 
other claims or demands. 

In witness whereof they have hereunto set their hands & seals, in 
the town of St. Charles, this twenty-eighth day of October, in the 
year of our Lord one thousand eight hundred and thirteen. 

Mark of x LOUIS BARADA. 
Mark of — MARY BARADA. 


Signed, sealed, and delivered in the presence of— 
PROV ENCHERE. 
FRS. FREREAULTTAM. 


Be it remembered that on the twenty-ninth day of October, in the 
year one thousand eight hundred and thirteen, personally ap pe ared 
before me, one of the judges of the court of common pleas, in and 
for the county of St. Charles, Louis Barada and Mary, his wife, who 
acknowledged the within instrument of writing of the other side to be 
their true and deed for the purposes therein contained, and the said 
Mary Barada being by me separately and apart from her said hus- 
band examined declared that she consented voluntarily — the said 

deed without any constraint of her said husband. 
781 In witness whereof I have hereunto set my hand to the 
present the day and year above written. 
FS SAUCIER, J. CP. 
Missouri Territory, St. Louis County : 

Recorded this 5th day November, 1813, book D, pages 299 & fol- 
lowing. 

[SEAL. ] : M. P. LEDUC, 


Clerk & ex-officio Recorder. 
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STATE OF Missocri, Orrice ReGister or LANDs. 

[, James E. McHenry, register of lands for the State of Missouri, 
certify the foregoing to be a correct copy of the filing of the claim 
of Rufus Easton under Louis Barada, as the same appears of record 
in book “ Fy” pages 242 & 245 of the Record of Land Titles now on 
file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the scal of said office, at the city of Jefferson, this 31st day of May, 
1880. 

JAS. Ek. McCHENRY, 
Register of Lands. 


Same objection, ruling, and exception as above. 


782 %4th. Concession to Ignace Laroche, with survey by Du- 
ralde, with entries on margin of same, as follows, to wit: 


Concession to Ignace Laroche. 
Ienace Laroche. 


Je me suis expres transporte de non domicile sis dans ce surdit 
porte St. Louis au lien appele la Grande Prairie, et sur une terre 
d’un arpent de large sur quarante de long a lui appartenant partie 
la bource et partie en fuche qui y est situ¢e et tient immediatement 
d’un ecdte a la terre du Sr. Laclede, de autre a celle du Sr. Sarpy, et 
des deux autres bords au domaine du Roy pour l’arpenter, avee mon 
instrument et une chaine de quarante-cing pieds de long, dont la 
longueur prise quatre fois fait juste larpent usité en ce pays, qui est 
de cent quatre-vingt pieds sur chaque face a execution, me faisant 
accompagner du propriétaire et de ses dits voisins les plus imme- 
diats pour me servir de temoins d’ardi et 4 m’indiquer exactement 
la veritable situation de leur concessions respectives. Je suis parvenu 
et l’ai fait borner en ma presence avec des yierres i ses quatres ex- 
tremités aprés avoir mesurés sur les lignes de largeur e: longueur 
dont les deux premieres paralles, c’est a dire de largeur, vont un peu 
plus que nord est, un plus precisement s’écartent du nord vers lest 
de vingt-six degres, et les deux autres, c’est d dire, de longueur asissi 
paralleles vont un peu plus qu’au nord ouest, ou mieux s’écartent 
du ouest vers le nord aussi de vingt-six degrés sous aucun égard a a 

la variation du compas qui peut y avoir, et font par conse- 
783 quent en rerigrant la vue et allant du point.du depart vers 

les ramps designes un angle droit compensation faite des dif- 
férences causées par les i inégalites des terres, Pune des lignes de lar- 
geur la plus voisine de ce v “ill: age (lorsqu’on la supposera prolongée 
indefiniment par les deux bouts) passant a environs cing arpens et 
demi au dela d’une source qu’on anpelle la Belle Fontaine, et qui est 
située au cul desae de la dite Grande Prairie. 

Ainsi je l’atteste par rue Cinq, &e. 

(Written on the margin:) “ Reuni au domaine du Roy pour les 
avoir abandonné depuis longtemps. St. Louis ce 4 June, 1793.” 

MEDEAU, 
20—D64 
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Translation. 


lanace Larocne: I purposely went from my dwelling in this 
aforesaid post of St. Louis to the place called the Grand Prairie, and 
upon a tract of land of one arpent in width by forty arpents in 
depth, which belongs to him, in part cultivated and the remainder 
wild, and is situated there, adjoining immediately on one side to 
the land of the person named Laclede and on the other to Sarpy, 
and bounded on the two ends by the king’s domain, in order to 
survey the same, with my instrument and chain of forty-five feet, 
which length taken four times just makes the arpent used in this 
country, which has one hundred and eighty feet on each side, in 
the execution of which, accompanied re the said owner and his 
said immediate neighbors, to serve as assisting Witness- and to 
indicate exactly the time — situation of their respective con- 
784 cessions, I succeeded and had the land bounded in my pres- 
ence with stones set on the four corners, after having measured 
the same upon its linesin width and depth, which two first parallels — 
that is, in width —- run a little more than north northeast or, more 
precisely, deviate from the north towards the east twenty-six degrees, 
without any regard to the variation of the cempass which may 
exist and consequently make, in directing the sight from the point 
of departure towards the course indicated, a right line, compensation 
being made for the differences being claimed by the unevenness of 
the ground ; one of the narrowest lines nearest the village (when we 
shall suppose it to be indefinitely prolonged by the two ends) will 
pass at about five arpents and one-half from the spring which is 
called the “ Bellefont: aine,” and which is situated on the Cul-de-Sac 
of the Grand Prairie. 
And thus I do attest it with my signature. 


(Written on the margin:) “ Reunited tothe domain of the king 
on account of having eal abandoned a long time. St. Louis, 4 
June, 1793. Trudeau.” 


D. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orricr, WaAsHINGTON, D. C., April, 1879. 

I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed extract from a record on file in this 
office entiled “ Livre Terrien No. 2,” relative to the claim of Ignace 
Laroche, is a true and literal exemplification of so much of said 

record as it purports to show. 
789 In testimony whereof I have hereunto subscribed my name 
and caused the seal of this office to be affixed, at the city of 
Washington, on the day and year above written. 
[SEAL. | J. A. WILLIAMSON, 
| Commissioner of General Land Office. 
Same objection, ruling, an. exception. 


943. Concession to Jno. Bb, Longumois, as follows: 
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Concession to J. P. Longumois. 
Translation. 


Under the date of February 2nd, 1770, upon the demand of Jean 
Bte. Longumois, an inhabitant of this post of St. Louis, who wishes 
to cultivate the soil, we have conceded and concede to him, his 
heirs or assigns, the title of ownership to a piece of ground on the 
Grand Prairie, containing two arpents in width by forty arpents in 
depth, adjoining on one side a piece of ground taken by Alexis 
Marie and on the other side the domain of the king, on condition of 
cultivating the same from date, and that it shall be subject to the 
= charges and to others which it may please bis majesty to 
evy. 

Given at St. Louis the said day anu vear. 

ST. ANGE. 
LABUXIERE. 


95th. Deed from Longumois to Sarpy, as follows, to wit : 


Deed from Longumois lo Sarpy. 

Arch., vol. 2, p. 65, No. 73. 
Pardevant le notaire royal aux Illinois, province de la Louisiane, 
en présence de témoins cy aprés nommes soussignez, fut 
786 présent en se personne, Jean Bte Longumois, habitant de- 
meurant au port St. Louis, leguel par ces preséntes reconnais 
et confesse avoir ce jour d’hui vendu, cédé, quitté, transporte et de- 
laisse, dés maintenant et a toujours, et promets garantir de tous 
troubles, dettes, donaires, hypotheques, evictions, substitutions et 
autre empéchements gen¢ralement quelconques, au Sr. Jean Bte 
Sarpy, negociant au port St. Louts ici présent, stipulant et aeceptant 
acquréiere et pour lui, ses heirs ou ayant cause, savior: Une terre de 
deux arpens de large, sur quarante de long, situé a la Grande Prairie 
de St. Louis, tenant d’un coté a celle du Sr. Marié et de autre cdte 
au domaine du roy, ainsy que la dite terre se poussent comporte et 
eland de toutes part que led. Sr. Sarpy a dit bien savior et connaitre 
pour lavour vue et visite, et dont il est content sous ce rien réserver 
n’y retenir de la part du dit Longumois a qui la dite terre apartient 
comme lui ayant été concédé — les commandant et juge de cette 
province suivant la concession qu'il en a aujourd’hui remis and 
Sr. Sarpy la dite terre provenante du domain du roy, sans aucune 
charges, rentes, n’y redevances jusq’a ce jour, pour en jouir, faire et 
désposer par led. Sr. Sarpy, ses heirs ou ayant cause, Comme de chose 
lui appartenait a commencer la jouissance dés ce jourd’hui; cette 
présente vente ainsi faite, moyannant le prix et somme de cent cin- 
quante livres en pelteries que le dit Sr. Sarpy a presentement bailli 
et payé comptant and Longumois que le reconnait et se tient pour 
bien et legitiment payé, l’en tient quitte levy et tous autres 
757 ~— dont quittance, au moyen de quoy le dit Longumois s’est démis 
des-saisy et devetu susdite terre, pour et au profit dud Sr. 
Sarpy, lui transportant tous droits de propriete, fond tres fonds, 
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nous raisons et actions quil pourait avoir sur la dite consentent qu'il 
el prenne possession quand bon lui semblera, car ainsi a été convenu 
et accordé, promettant, obligeant, renoncement. 

Fait et passe 4 St. Louis en la chambre du notaire lan inil sept 
cent soixante-dix, le vingt fevrier en présence de St. Louis Blondeau 
et Alexis Marie, temoines a ce requis, qui ont avec le dit Sr. Sarpy 
signé ces présentés et le d. Longoumois a fait sa marque ordinaire, 
ne sachant signer. 

SARPY. 
Marque de x JEAN BTE. LONGOUMOIS. 
! L. BLONDEAU., 
MARIE LABUXIERE, Vve. 


Approuveé la datte en marge de l’autre part. 


Recorded March 27th, 1847. 
S. D. BARLOW, Lecorder. 


— 


Translation No. 73. 


Before the royal notary in Illinois, province of Louisiana, in 
presence of the undernamed and undersigned witnesses, personally 
appeared Jean Bte. Longoumois, an inhabitant residing at the post 
of St. Louis, who: by these presents has acknowledged and _ con- 
fessed to have this day sold, ceded, relinquished, and promises 
to guarantee from all molestations, debts, dowries, mortgages, 
ejectments, entails, and pther incumbrances generally, to Jean Bte. 
Sarpy, merchant, of the said port of St. Louis, here present, con- 

tracting and accepting purchaser, for himself, his heirs 
788 —_ and legal representatives, viz: A piece of ground two arpents 

wide by forty arpents deep, situated on the Grand Prairie of 
St. Louis, bounded on the one side by that of Mr. Marié and or. the 
other side by the Royal Domain, such as it now exists in all parts ; 
which the said Sarpy says he well knows, having seen and exam- 
ined it, and with which he is satisfied without any reservation nor 
drawback on the part of thesaid Langoumois, to whom thesaid ground 
belongs, it having been granted to him by the commander and 
judge of this province, agreeably to the grant which he has this day 
delivered to the said Mr. Sarpy, the said ground being part of the 
royal desmesne, without any charges, rents, or ground rents, up to'this 
day, to be held, managed, and disposed of by the said Sarpy, his heirs 
and legal representatives, as a thing to him belonging, possession to 
commence from this day. -This present salethus made in considera- 
tion of the price and sum of one hundred and fifty livres in pelteries, 
which the said Sarpy immediately paid and delivered down to the 
said Longomois, who acknowledges it and holds himself well and 
legally paid, and release- him and all others, of which this is a re- 
lease. 

In witness of which the said Longomois has relinquished, aban- 
doned, and divested himself of the aforesaid ground for and to the 
benefit of the said Sarpy, transferring to him all right of property, 
lands, estate, title, causes, and actions which he may _ have 
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759 ~—sover said ground, wishing that he take possession when it 
may please him, for thus it has been covenanted and agreed, 
promising, &e., binding, &e., renouncing, €e. 

Done and executed in St. Louis, in the notary office, the year one 
thousand seven hundred and twenty, the twentieth of February, in 
presence of Louis Blondeau and Alexis Marié, witnesses for this pur- 
pose summoned, who, with the said Sarpy, have signed these pres- 
ents; and the said Longoumois has made his customary mark, not 
knowing how to write. 


SARPY. 
his 
JEAN BTE. x LONGOUMOIS. 


mark. 
MARIE L. BONDEAU. 
LABUXIERE. 


(Approved date on the margin of the other part.) 


STATE OF Missouri, ! 
County of St. Louis, | 


‘ s s Mi 


[, the undersigned, recorder of deeds for said county, certify the 
foregoing to be a true and correct copy of an instrument of writing 
from Jean Bte. Longoumois to Jean Bte. Sarpy, and of the date of 
recording thereof, and of the translation of the same, as fully as the 
sume remains of record in my office, in archives, vol. 2, No. 1, 
page 65. (Arch. No. 75.) 

Witness my hand and official seal this 21st of April, A. D. 1876. 

[SEAL.] D. H. MacADAM, Recorder. 


Same objection, ruling, and exception. 
70 W6th. United States survey No. 3295, as follows, to wit: 
U.S. Survey 3295. 


Plat and description of a.survey of a tract of land of sixty-nine 
acres and five-hundredths of an acre, situate in townships forty-five 
and forty-six north of the base line, range (7) seven east of the fifth 
principal meridian, in the State of Missouri, executed tn September, 
eighteen hundred and thirty-eight, by Joseph C. Brown, deputy sur- 
veyor, under his contract with Elias T. Langham, surveyor of the 
public lands in the States of Illinois and Missouri, dated the 
fifteenth of September, 1835; this being the tract of two by forty 
arpen-s in the Grand Prairie common field of Saint Louis granted 
on the second of February, seventeen hundred and seventy, to Jean 
Baptiste Langonmois by Stange and Labuxiere, officers of the govern- 
ment of the Spanish province of Upper Louisiana, and confirmed 
by the act of Congress of the thirteenth of June, eighteen hundred 
and twelve, entitled “An act making further provision for settling 
the claims to land in the Territory of Missouri,” of which traet the 
extent and boundaries were proven on the twenty-second of June, 
eighteen hundred and twenty-five, by John Baptiste Sarpy’s legal 
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representatives before Theodore Hunt, United States recorder of land 
titles in the State of Missouri, in conformity with the provision of 
the act of Congress of the twenty-sixth of May, eighteen hundred 
and twenty-four, entitled “An act supplementary to an act 
791 ~—s passed on the thirteenth day of June, one thousand eight 
hundred and twelve, entitled ‘An act making further provi- 
sion for settling the claims to land in the Territory of Missouri.’ ” 
See Livre Terrien, book No. 1, page 38,and Recorder Hunt’s min- 
utes, book No. 2, page 39, in the office of the recorder of land titles 
in the State of Missouri. 


T’s 45 and 46 N., R. 7 E. of the 5th P’l M. 
(Here foliows diagram marked p. 792.) . 


793 Description. 


Beginning at a post in the western boundary of survey numbered 
six hundred and fifty-eight, in the name of John Watkins under 
Jean Marie Cardinal, the northeast corner of this survey, and a 
corner to survey numbered three thousand and sixty-one, in the 
name of Benito Vasquez or his legal representatives, from which a 
red oak eight inches in diameter bears north eighty-five degrees 
east, one hundred and forty-seven links distant, and a red oak eight 
inches in diameter bears north eighty-five degrees east, one hundred 
and forty-seven link distant, and a red oak eight inches in dia- 
meters bears north thirty degrees west, ninety-five links distant; thence 
north fifty-nine degrees and fiftv.two minutes west forty-three chains 
and twenty links — a post at the intersection with a line between 
survey numbered four hundred and fifty-eight, in the name of 
Jacques Clamorgan under Joseph Brazeau, and survey numbered 
two thousand five hundred and forty-one, in the name of John 
Brooks or — legal representatives, corner to the Benito Vesquez 
survey, from which a pin oak eight inches in diameter bears north 
seventy-two degrees and thirty minutes east, fifty-one anda half links 
distant, and a pin oak eight inches in diameter bears south fifty-four 
degrees east, eighty-seven and a half links distant, and the corner 
common to the Jacques Clamorgan and the John Brooks surveys 

bears south fourteen degrees and thirty minutes west, twelve 
794 ~=chains and eight links distant, and at one hundred and 

eighteen chains and twenty-one links — a post, in the south- 
east boundary of August Dodier’s survey numbered four hundred 
and twenty-two, the northwest corner of this survey, from which a 
pin oak twelve inches in diameter bears north thirty-one degrees 
east, seventy-nine and a half links distant, and a pin oak twelve 
inches in diameter bears north fifty-eight degrees west, one hundred 
and twenty-eight links distant, and the east coruer of the Auguste 
Dodier survey bears north twenty-nine degrees and thirty minutes 
east, one hundred and two and two-third- links distant; thence south 
twenty-nine degrees and thirty minutes west, with the southeast 
boundary of the Auguste Dodier survey, five chains eighty-three 


and one-third links to a post, the north corner of survey numbered 


Feo. AG of \ 
Gua goed ye? 
aie : ~ 72 


Variation FS Gast 
ednedie of 4§ chains te an: oned 


JOHN BAKER ET AL. 399 


one thousand six hundred and nineteen, in the name of Alexis 
Marie’s legal representatives, and the southwest corner of this sur- 
vey, from which a hickory five inches in diameter bears north fifty- 
eight degrees and forty-five minutes east, one hundred and eighty- 
four and a half links distant; thence south fifty-nine degrees and 
fiftv-two minutes east, with the northern boundary of the Alexis 
Marie survey ; at seve nty -six chains and eighty-one links a post at 
the intersection with the line between the Jacques Clamorgan and 
the John Brooks surveys, from which a pin oak nine inches in dia- 
meter bears north six degrees and thirty minutes west, eight and a 
half inches distant,and a pin oak eight inches in diameter bears 
5 south fifty degrees west, twenty-five links distant, and the corner 
common to the Jacques Clamorgan and the John Brooks sur- 
veys bears south fourteen degrees’ and thirty minutes west, six 
chains and four links distant, and at one hundred and eighty chains 
and fifty-five links a post, in the western boundary of the John 
Watkins survey, the northeast corner of the Alexis Marié survey, 
and the southeast corner of this survey, from which a post oak 
nine inches in diameter bears south eighty -five degrees and thirty 
minutes east, fifteen and a half links distant, and a red oak twelve 
inches hy diameter bears south eighty-four degrees west, fifty-seven 
links distant; thence north twenty-nine degrees and thirty minutes 
ast, with the western boundary of the John Watkins survey, five 
chains and eighty-three and one-third links to the beginning corner. 


7 
i) 


Statement of Interferences of Survey No. 3295 with Other Surveys. 


Ist. Survey No. 458 of 400 arpen-s granted to Joseph Brazeau .on 
the 27th September, 1793, by Zenon Trudeau, lieutenant governor 
of the Spanish province of U pper Louisiana, conveyed by said Bra- 
zeau to Jacques Clamorgan on the 15th of January, 1805, and econ- 
firmed to Jacques ¢ ‘lamorgan under Joseph Brazeau under the second 
section of the act of Congress of the 3rd March, 1807, entitled “An 
act respecting claims to land in the Territories of Orleans and Louis- 
lana” by the board of commissioners appointed under the act of 

Congress of the 2d March, 1805, entitled “An act for ascer- 
796 ~~ taining and adjusting the titles and claims to land within 

the Territory of Orleans and the distriet of Louisiana,” as 
per their certificate No. 458, issued on the Sth of Septem ber, 1810. 
The tract was surveyed in November, 1817, by Joseph C. Brown, 
deputy surveyor, under his contract, dated March 31st, 1817; the 
amount of interference, 44.28 acres. Sce American State Papers, 
vol. IT, page 580, Duff Green’s edition 1834. 

2nd. Survey No. 2541 of 709 arpen-s, under certificate No. 164, 
issued on the 4th November, 1816, by Frederick Bates, United States 
recorder of land titles in the Territy of Missouri, in conformity 
with the provisions of the act of Congress of the 17th February, 
1815, entitled “An act for the relief of the inhabitants of the late 
county of New Madrid, in the Missouri Territory, who suffered by 
sarthquakes,” located on the 25 January, 1817, by John McKnight 
and Thomas Brady for John Brooks or his legal representatives. 
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The survey was executed by Joseph C. Brown in March, 1818, under 
his contract of the 3lst March, 1817: the amount of interference, 
24.77 acres, 


OFFICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND MISSOURI, 
Saint Louis, December 13, 1860. 

The foregoing plat and description of survey numbered three 
thousand two hundred and ninety-five are hereby approved as 
recorded on pages three hundred and ninety-seven, three hundred 
and ninety-eight, and three hundred and ninety -nine of this book. 

JNO. LOUGHBOROUGH, 


Surveyor General. 


Note.—A certified copy of the plat and description of sur- 
vey No. 3295 was transmitted to the recorder of land titles on 
the 28th June, 1862. 


OFFICE OF THE U.S. RecorperR or LAND TITLEs, 
Sr. Louis, June 30th, 1874. 
This is to certify that the foregoing is truly and correctly mE 
from pages 397, : 398, and 99 of a book marked “ Records F” of U. 
surveys, Which book is up to this day preserved on file in this 
office. 
STILLMAN O. FISH, 
leecorder. 
Same objection, ruling, and exception. 


97th. Testimony of 8. O. Fish, as follows, to wit: 
Testimony of S. O. Fish. 


Plaintiffs introduced Stillman O. Fish, who testified that he is U. 
S. recorder of land titles in and for the State of Missouri, and he 
produced from his office a book kept in his office and known as 
Livre Terrien No. 1. 


98th. Hunt’s confirmation to Pierre Barribeau, as follows, to wit: 


Hunt's Confirmation to P. Barribeau. 


(4) No. 4.—Louis 1825. St. Louis, Big Bounded on the north One by forty. 
Lacroix. | March 3d. Prairie. by Pierre Baribeau, 
| south by Paul La 
Graudur (alias Gui- 
turd), & eust & west 
| by vacant land. 
(5) No.5.—Pierre * ' do. Bounded on the north One & a half 
Baribeau. | by a lot formerly be- by forty 
| longing to Benito 
Vasquez, on the 
south by Joseph La- 
croix, and east and 
west by vacant land. 
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798 RECORDER’S OFFICE, 
Sr. Louris, October 15th, 1827. 

I, Theodore Hunt, recorder of land titles in the State of Missouri, 
do certify the foregoing record, containing forty-seven pages, com- 
mencing with Louis Lemond and ending with the field lot of Titus 
Strickland, contains all the village lots, outlots, and common field 
lots the boundaries of which have been proven before me, under 
the provisions of an act of Congress approved the 26th of May, 1824, 
entitled “An act supplementary to an act passed on the thirteenth 
day of June, one thousand eight hundred and twelve, entitled An 
act making further (provision) provisions for settling the claims to 
land in the Territory of Missouri. 


THE ODOR EK HUNT. 


STATE OF MIssouURI, 
Orfice Rectster or LANDs. 

I, Jas. E. McHenry, register of lands of the State of Missouri, cer- 
tify the foregoing boundaries of the above-mentioned lots, together 
with the certificate of Theodore Hunt thereto attached, are correct 
‘ copies of the same as they appear of record in Register Hunt’s list 
of proofs under the act of 26th May, 1824, now on file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said office, at the city of Jefferson, this 17th day of Feb- 
ruary, 1879. 

[ SEAL. | JAMES E. McHENRY, 
Register of Lands. 


799 Same objection, ruling, and exception. 


99th. Hunt’s confirmation to Joseph Lacroix, as follows, to wit: 


Hunt's Confirmation to J. Lacroiz. 


See 98th above (4), page 797. 
Same objection, ruling, and exception. 
Baptism Certificates of EE. [ortiz & B. Hortiz. 


100th. Baptism certificates of Elenore Hortiz and Brigide Hortiz, 
to wit: 
Le Bapétme de Elenore Hortiz — Brigide Hortiz. 


L’au mil cept cent quatre vingdt dix, le douxiéme jour de Décem- 
bre, je, soussigné, ai baptisé Brigide et Elenore Jumells, nées les dix- 
iéme du present, du legitime marriage de Joseph Hortiz et de Mar- 

garite Beequete, ses pere et mere. Le parain de Brigide a eté An- 
toine Renzl, represente par Gabriel Bacquete, et la maraine Mar- 
gucrite Jondean, femme de Guilliaume Hébert Le Compte, et le 
parrain de It lenore a été Pierre Guenel et le marraine Marguérite 
Barada, veuve de Jean Pierre Poulidont trois out signe avee moi, et 
le dernier ne sachant pas écrire a declare ne savoir signer. 

En foi de quoi. 

LEDUN MISSOURI, Prétre. 
51—964 


Ae eet: anton sis 
amen Tee eee 
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La Mort de Brigide Hortiz. 


L’au mil sept cent quatre vingt dix, le 1Sieme jour de Decembre, 
je, soussigné, ai inhumidans le cemétiere de cette parvoisse 
800  Brigide Hortiz, déeédée du jour précédant, agée d’ 8 jours. 


En fois de quoi. 
LEDUC MISSOURI, Prétre. 


STaTE oF Missourt, County of St. Louis: 

I, the undersigned, P. McEvoy, hereby certify under oath and say 
that by the ordinance of the St. Louis Cathedral registers are re- 
quired to be kept of baptisms and interments, and that [am the 
keeper of said registers, and that the above are truly transeribed 
from the said registers, kept as above for said church. . 

[SEAL. | P. McEV(¢ LF Priest. 
Sworn to this 14th day of January, A. D. 1875. 
[SEAL. ] ROBERT H. BETTS, 
Notary Public, St. Louis Co., Mo. 


Transtation. 
The Baptism of Eleonore Hortiz [and] Brigide Hortiz. 


The year one thousand seven hundred and ninety, the twelfth day 
of December, I, undersigned, have baptised Brigide and Elenore 
Jumells, both born the tenth of the present —, of the legitimate mar- 
riage of Joseph Hortiz andsof Margaret Buquest, their father and 
mother. The godfather of Brigide was Antoine Renzl, represented 
by Gabriel Buquet, and the godmother Margaret Blondeau, wife of 

William Hebert Le Comte, and the godfather of Eleonore 
801 was Pierre Guenel, and the godmother Margaret Barada, 

widow of Jean Prreie Poule, of whom these has signed with me, 
and the last, not knowing how to write, have not signed. 

In token of which— 


LEDUN MISSOURI, Pretre. 
Le Death of Brigide Hortiz. 


The year one thousand seven hundred and ninety, the eighteenth 


day of December, I, — undersigned, have buried, in the cemetery of 
this parish, Brigide Hortiz, — died the preceding day, — age of eight 


days, in token of which, 
LEDU MISS., Pretre. 


Same objection, ruling, and exception. 
101st. Burial certificate of Brigide Fortiz, as follows, to wit: 
Burial Certificate of B. Fortiz. 


See 100th above page 799. 
Same objection, ruling, and exception. 


102nd. Baptism certificate of J. b. Hortiz, as follows, to wit: 


4 


}. 


| 


_ > 
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Baptism Certificate of J. B. Hortiz. 


Extract of the register of baptism of the Roman Catholie church of 
St. Genevieve. 


Le 12 de mars, 1798, j’ai baptiste, Jean Baptiste Hortise, fils legi- 
time de Joseph Alvares Hortise et de Marguerith Bequette, 
in la veille, son parain a été le sieur Francois Vallé, comman- 
dant et ofticier de milice de ce poste, la maraine Louise Valle, 
Veuve Lechere Soussigneés. 


SO 


— 


DE SAINTZUERIS, Curé. 


| hereby certify on oath that I am the pastor of the Cath. chureh 
of St: Genevieve in the State of Missouri, and that the above is a 
true copy from the register of baptism kept, as required by the reg- 
ulations of said church, and now in my keeping. 
St. Genevieve, this 25th of March, 1876. 
hr HAV. WEDG., Priest.. 
Sworn to and subscribed before me, the undersigned, clerk of the 
circuit court of St. Genevieve county, Mo., this 25th day of March, 
A. D. 1876. 
[SEAL. | JULES B. GUIGNON, Clerk. 


Same objection, ruling, and exception. 
1l03rd. Concession to Becanne, as follows, to wit: 


Concession to Bacanne. 
Def’t No. 18. Bacanet, Recorder. 

Du trente janvier mil sept. cent soixante sept. sur lar demde An- 
toine Bacanne, habitant, nous lin avons coneédé, a titre de proprieté, 
un arpent et demi de terre, située 4 la Grande Prairie de front sur 
quarante aurpel-s de profondeur faisant partie trols arpen-s que Mr. 
st. Ange s‘etait reservé et dent il a cédé lautree arpent et demi au 

nomme Corneau tenant le dit arpent et demi,d celm du dit 
803. Corneau et de l'autre coté a la terre concédé au Lieut. La- 

buxiere @ la charge par le dit Bacannet de lelublir sous l’an 
et jour, et avons signes le dit jour et an. 

See Livre Terrien No 1, puge 10, St. Ange Labuxiere. 

Same objection, ruling, and exception, as above. 

104th. Testimony of Oscar W. Collett as follows, to wit: 

Testimony of O. W. Collet. 


O. W. CoLLet, sworn on the part of the plaintiff, testified as as fol- 
lows: 
Examined by Mr. Gray : 
Q. State to the jury what your busin- is and how long you have 
been engaged in it. . : 
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A. lam engaged under an appointment of the county court in 
making an index of all documents, papers, and books in the 
recorder’s office of St. Louis county. At the end of April or May I 
will have been five years at it. 

Q. State whether you have examined all the records of the 
recorder’s office. 

A. I have been through all the archives, recorded and unrecorded, 
the originals as well as copies, and also all through the books, from 
volume A to volume 517; the earlier portion of them personally 
myself—every one of them; the latter portion by a deputy and 
occasionally by myself. 

Q. What do you mean by the earlier portion ” 

A. I mean from 1764-5-6 up to 1830, about the end of the first 

alphabetical series, 32. 
804 Q. You say these you have examined yourself? 
A. I have been through, page by page, every one of them. 

Q. What is the character of these archives? Give a general state- 
ment of what they are. 

A. The archives are the instruments that pertain to the business 
of transferring property in the olden times under the French and 
Spanish governments. They were papers kept by notaries and who 
usually, according to the practice, drew up instruments that were 
intended to affect parties who bought personal and real estate, and 
the conveyance of it. He gavea copy to the parties who were inter- 
ested in the matter and kept the original himself. He made a list 
of these things, or, at least, was required to do so by law. ‘The list 
is not altogether perfect. He is required by law and did make a 
list. Each notary kept a list of all instruments that passed through 
his hands. In 1804 the government changed hands, and America 
took possession. All the papers that were in the hands of notaries 
in St. Louis and out at St. Charles, whether in the hands of notaries 
or in the hands of the captain commanding the district, were turned 
over to the United States Government, and by the United States 
Government turned over over to the recorder, and thus all we have 
of them are in the office there. 

Q. You have spoken of conveyances; how was it with regard to 

estates and inventories; were they vart of the archives ? 
805 A. Yes; all inventories constituted a part of the archives 
Q. State whether the name of Baptiste Corneau appears 
anywhere in the archives of this country. 

A. I certainly have no knowledge of such a name. It does not 
appear as grantor or grantee in any instrument conveying real 
estate ; nor does it appear as grantor or grantee in any power of at- 
torney ; nor does it appear as grantur or grantee in any conveyance 


of chattels; nor does it appear in any marriage contract to best of 


my recollection. It does not [appear] in Dr. Condé’s list ; the name 
is not in Dr. Condé’s list. 

Q. What list is that? 

A. Well, when Dr. Condé died—Dr. Condé was a plhiysician, « 
practicing physician, and, [ suppose, had large practice. He was : 
man of considerable repute in his profession, and it would appear 


_ 


L: 
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that cash money was not very often paid for medical attendance, 
and there was a large numberof accounts; consequently when hedied 
the accounts were turned over to the administrator, and those ac- 
counts were all listed in a beautiful manner, as fine a specimen of 
writing as is to be found. They were all listed alphabetically, and 
it comprises quite a creditable number of names. 


By Mr. Hitv: 


(). He died in 1778, I suppose ? 
A. I don’t remember when he died. 
(). All you know about him is what you see in the archives? 
S06 A. Iam speaking of the lists, not personal knowledge of 
them. 


Mr. Hitt: I suppose that is not testimony, may it please the 
court. I would be glad to hear Mr. Collett speak of these things, 
but it is not evidence before the jury. If they want the archives 
they can bring them in. 

The Witness: I was going to state further that I do not remem- 
ber ever to have met that name in the inventories, which are the 
most fruitful source of names we have—in the inventories of the 
estates. Those are the most fruitful source of names that we have. 


By Mr. Gray: 
(). State briefly why. 

For this reason: When an inventory was made a sale followed, 
and the neighbood around collected to buy, and it was the custom 
not to pay down, but to give a security, and the name of every party 
that bought isentered. When I s: ay every one [I] am speaking i in a 
veneral way. His name is entered on the margin of the inventory 
and his security, and in a large inventory there would be four hun- 
dred or five hundred items, and probably two to three hundred 
names. I don’t pretend to say that every man’s name was entered, 
but I have gone over a considerable number and I have no recol- 
lection—not the most remote—of finding the name of Baptiste Cor- 
neau In any one of them. 

A. Are you a French scholar, acquainted with the French lan- 
guage ? 
A. Iam somewhat acquainted with French. 
(). What does cornu mean in French ? 
A. It means “ horn.” I think it used to refer to some springs out 
here. 
807 Q. When used with reference to springs, what is the idea— 
what class of springs 
A. I always took it to be a‘faney name. There are some springs 
out there, I believe, called Cornu springs. I think they have trans- 
lated cornu to mean “horn” springs. They are springs at the upper 
part of the Cul-de-Sae. 
Q. Embodying the idea of a branch, does it? Would it be ap- 
plicable to one spring alone, or two, or three? 
A. It would be a sort of figure of speech. 


bic aS 5 


fu ee ee 
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Q. Meaning or incicating what? 
A. Horns—meaning horns—a streach of imagination, I think. 


Cross-examination by Mr. Hitt, counsel for defendant: 
Q. In your investigation among ancient French archives did you 
not find a great many numbers missing ? 
A, Of archives missing ? 
Q. A great many of the numbers, from up 1 to 2000 or 3000, that 
were not there in the archives? aa ok 
A. Yes, sir; there are archives missing which are recorded, I be- 
lieve. There are some one or two absolutely missing. There is one— 
I forget the number of it—which is said to be a marriage contrac’ 
of Usot. Both archives —. It is not copied, and the arehive is miss- 
is missing. I cannot say how many are missing, but if the num- 
bers have been followed on consecutively—I have no means of know- 
ing whether the numbers run consecutively or not—but if 
808 they run forward consecutively according to numbers there 
many are missing. 
Q. You are certain there are several of them missing ? 
A. Oh, yes. I have made an index of them. 


Redirect examination by Mr. Gray : 

Q. Are you familiar with the usages of the Catholic church 
reference to baptisms? 

a. XS, ar. 

Q. Have they a custom as to tlie age that children are to be bap- 
tised ; what is that custom if there is any custom ? 

Mr. Hiv: In that say—1793. 

Q. Do you know anything about the custom, then, yourself, per- 
sonally ? 

A. I was not living at the time. ) 

@. Are you 2 member of the Catholic church ?  < 

A. lama member of the Catholic church. 

Q. Baptised in the church ? 

A. Yes, sir. : 

Q. How are were you when you were baptised? 

A. I was grown up. I was not born a Catholic. 

Q. Do you not know that a great many persons are baptised in 
the Catholic church at 1, 2, 5, 7, and 10 years—at any period along? 

A. Do you want me to state what I know about the discipline of 
the church ? 

Q. No; I want to know if you have not known of persons being 
baptised in the church at 2 or 3 months, or 5 or 6 years old? 


Mr. Gray: I object You have gobbled up our witness as you 
have our land. : 
Q. I asked you if you were acquainted with the custom of the 
Catholic church in reference to the matter of the baptism of chil- 
dren? 
A. Yes, sir. mS 
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S09 State what it Is. | 
A. Well, the matter of baptising children in the Catholic 
church is founded upon disciplanary regulations of the council of 
Trent, which disciplanary regulations expect parents to bring their 
children to church to have them baptised as soon as it is possible 
to do so with safety to the child; and that is the universal rule of 
the church, oftentimes broken though and disregarded ; that would 
be the rule. Oftentimes it happens “that the ‘y are not brought until 
two weeks, ten days, fifteen days, sometimes a month, and it goes 
beyond that time, but then it is outside of the regular rule, and 
nothing can be said about it. The difference between a regulation 
and a dogma of faith is that one may be set aside and the other can- 
not. The decree of the council ora dogma of faith is something that 
a Catholic is bound to accept, and when he does not he ceases to be 
a Catholic. It is one of the disciplinary regulations established by 
the council of Trent that children should be brought to chureh to 
be baptised as soon as it was possible without bodily injury. The 
statutory provisions of the French and Spanish government in regard 
to the keeping of registers of the ages and baptism of the children 
are founded upon tre diseiplanary regulations of the council of 
Trent. 
(). Has there been any variation or change in the custom ? 
Counsel for defendant objected. 
(). In reference to the customs of the church are they subject to 
change or are they immutable? 
$10 A. There has never been any change in that respect—that 
is to say, the same original regulation prevails, and in all the 
instructions that are given in the Catholic church where that matter 
comes within the province of the instructor parents are always ex- 
horted to bring their children te be baptised as soon as they possi- 
bly can without injury to the health of the ebild. 
(). What I mean is, [is] that a ntnaes custom; does it run back to 
the council of Trent ? 
A. The disciplanary niiatien started there. 
(). State the date of the council. 
A. That was in 1540 or 1550, along there, a short time after the 
reformation broke out. 
Q. Do you find the term cornu there? 
A. (Dictionary handed to witness.) A. I see the term cornu and 
a great many derivitives. I find cornu; that isthe French for horn, 
but it is not corno—that is cornu. The man I had reference to 
when I spoke of Corneau is Corneau. Cornu is the French for horn. 
(). What are the other variable meanings? 
It is “horn;” angular “ corner;” “ preposterous.” “ Horn ” 
is the first, “angular” the second, the third “ extravagant,” — the 
fourth and preposterous. 


The Court: I think that is enough on that. 

Mr. Gray: There is one question more in reference to the archives. 
You were asked if some of them were not missing; what is the ex- 
tent of that; are they few or many? 
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A. Well, there — a good many archives apparently missing. 
®. Well, of those that are not recorded ? 
811 A. I never examined to see how many of those that are 
numbered are recorded. My numbering index runs up to 

some 3,100 or 3,200 in regular order. There are a good many gaps 
in it. It may be some of those have been recorded. I have not 
the means of knowing. I simply took the numbers along. The 
numbering index is made from the archives, the original papers. I 
took the numbers right along and indexed from the paper itself. 
The number refers to the book and page and the name of the parties, 
when they are given, of course. Where they are not given I have 
nothing to put there but the number. It might be that a great 
number of these left blank are recorded. For instance, a marriage 
contract may be numbered 2520, and it may have been withdrawn. 
It may be recorded and may have been withdrawn. I go and take 
the original archives, and find there the number 2539, and the next 
number would be 2540, and there is no archive there, and I pass it 
on. It may be that was one of the archives recorded; I don’t 
know. 

Q. As to whether those that are actually missing are not recorded 
you don’t know? 

A. I never examined into it. 


By Mr. Hie: 


Q. You have looked into the meaning of Cul-de-Sac; what is the 
literal translation of “Cul?” 
812 A. I suppose Cul-de-Sac would be a “blind sack,” as near 
as I can come to it; it is a “ blind alley;” it is something to 
which there is no outlet. 


105th. Inventory of the estate of Alexis Marie as follows, to wit: 


813 Inventory of Al. Marié. 
Arch., vol. 5, No. 2, page 275. No. 2464. 


A Monsieur Don Zenon Trudeau, capitaine du regiment fixe de la 
Louisiane, lieutenant gouverneur et commandant en chef la partie 
occidentale des Illinois. 

Monsieur: Marie Rose Marié a l’honneur de vous exposer que la 
mauvaise conduite et le mauvais traitement qu’elle supporte avec 
ses enfants d’Alexis Marié, son mari, |’a forcent de vous demander 
une hypothéque de ses biens, meubles et immeubles, afin de pouvoir 
mettre a l’abri ce qui lui servant, ainsi que la part de ses pauvres 
enfants ; en meme temps, elle vous prie de vouloir bien passer une 
ordre au commandant de Carondelet afin quil defend a tous les 
marchands de lui vendre de boissons, seul motif de sa mauvaise vie. 
Elle espére que votre bonté accordera sa demande. En attendant 
elle ne cessera de faire des veux pour votre bonheur. 

St. Louis, 9 Juliet, 1798. 


MARIE ROSE x MARIE. 


marque. 
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Sr. Louts, 9 Juliet, 1798. 
Vu la mauvaise conduite du Sieur Alexis Marié, et la necessité de 
mettre a ’abri les biens de sa femme et celui qui appartient particu- 
lierement a ses enfans, il sera fait droit dla demande que fait sa 
dite épouse, et le commandant de Carondelet procédera de suite a 
inventaire des biens estimatifs des biens existants qui serrout re- 


mis comme il doit appartenir. ZENON TRUDEAU. 


L’an mil sept cent quatre-vingt-dix-huit, le neuviéme jour du 
mois de juliet. Par-devant nous, Don Pierre Tirget, capitaine 
814 de milices, commandant de Carondelet, fut present Marie 
Rose Tirget, femme d’Alexis Marié, habitant de ce village, 
qui, en vertu d’une requéte presenté 4 Don Zenon Tradeau, lieu- 
tenant gouverneur, commandant en chef, civil et militaire de la 
Haute Louisiane, et deerété par le dit lieutenant gouverneur, le neuv- 
iéme jour de ce present mois, par lequel déerét il nous est enjoint 
et ordonné de faire droit i la demande de la dite dame et de faire 
desuite un inventaire estimatif des meubles et immeubles apparte- 
nant au dit Sieur Alexis Marié, pour desuite etre affectés et hypothe- 
ques pour la surellé des biens appartenant ala dite dame et aux 
enfans, provenant du mariage de la dite dame avec le Sieur Alexis 
Marie, en consequence des ordres ci-dessus, nous avons nommeé les 
Sieurs Christophe Soulche et Louis Labeaume, témoins d’assistance, 
et les Sieurs Jean Baptiste Boucher et Frangois Tournier, pour esti- 
mateaurs des meubles et immeubles du dit Sieur Alexis Marié, les 
dit sieurs ayant prétré serment d’estimer les dits meubles et im- 
meubles suivant leur Ame et conscience, nous avons procédé A 
Vinventaire de la manieré qui suit: 


Une vieille négresse estimée a trois cent piastres--.--...-. 300 00 
Suite de l'autre part ...-.. .... ..--.--.<<<-: sti 300 00 
Une vache, une paire de jeunes beeufs, et une paire de vien, 
estimes ensemble a cent Vingt piastIes CF nenc actewsnnonn 120 00 
Deux truies avec deux petits, estimés 4 six piastres-.--~---- 6 
Deux douzaines de pouls estimés a six plastres ...1..----.. 5 00 
Une charrue garnie estimés a vingt piastres.......--...-. 20 00 
Trois couchettes, deux lits de plumes, un malelas, 
815 deux paillases, deux traversius, quatre oreillers, 
estimé le tout quatre-vingt piastres...--~-- votinicnale 80 00 
Une armoire et un bufet estimés a vingt piastres._.----- -- 20 00 
Deux tables, une hache, un grand coffre, une vieille malle 
estimés a dix piastres cy.-.....-......- ianyonknnede ee 
582 00 
UR Ge FON gna. n. cnn ceccnumsneenes 582 00 
Huit chaises, trois sceaux, estimés a huit geno og ee a — 
Huit marmites, 1 poel, une cafetiere, une bonibe, trois chau- 
diéres, estimés le tout 4 douze piastres....-.----------- 12 00 
Une vieille j jarre, un saloir et un rigl et deux vieilles barri- 
ques estimes le tous a quatorze piastres OF uchitintiistncds 14 00 
Deux garnitures de corniche en fayance, estimés & huit pias- 


I i i e 8 00 


a en ee 
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Une paire de chandeliers, trois pelles, une paire chenets, une 


malle estimes le tout dix-huit piastres cy -..--- -------- 18 00 
Huit plats de fayance, vingt assiéttes, six assiétes d’entain, 
cing lots de fayance, deux bassins d’entain, estimé le tout 
ND lidinciilcis bis iden plage nieve selects cian hance 15 00 
Six bouteilles et deux grands pots estime six piastres_—---- 6 00 
‘Treize draps de lit estimes 4 quarante piastres cy. ....---- 40 00 
605 OO 
(4) ne CN TIE NEN, ceiicis: itis cilins: on bs eines S605 O00 
‘Trois douzaines de serviettes, six nappes, une douzaine tor- . 
ee UNE Mi WHRNE: ONION ics sincere bin neh mein wren 20° OO 
Trois douzaines de chemises, douze déshabillés avee leur 
jupes et autre linges 4 usage de madame Alexis Marie et 
ses enfanis, estimés a cent cinqante pliastres.- ~~~ ---- 150 00 
Quatre fau/x, une éngoine, une grande hache, une petite, 
deux coins de fer, trois marteaux, une enclume et 
816 quatres vrilles, estimés 4 vingt piastres.....--..--. 20 00 
Un fusil, une coure a poudre et une épie, estimés a 
I iia essa ds nneclpniseih cscbrliecs sieeige aidan toa . 30 00 
Un violon, un coffre et deux petites cassettes, un petit miroir, 
une serengue et deux perches, estimés douze piastres--.. 12 00 
Une baignoire, une grande cuve et une petite, une meule, 
une table estime 4 dix-huit piastres cy ..-.--..-.------- 18 00 
853 00 
(5) IIRL, © "20 sch cides npn oustiiemceaieponnainar sta 53 00 
Deux douzaines chemises, deux douzaines culottes et otres 
effects 4 l’usage du Sieur Alexis Marie, estimé a 80 piastres. 80 00 
930 O00 


L’inventaire ci-dessus se montanta la somme de neuf cent trente- 
trois piastres, et la dite Dame Alexis Marie nous ayant declaré qu’il 
n’y avait plus acun effect 4 inventeur appartenant au dit Sieur 
Alexis, son epoux, le dit Alexis Marié présent au dit inventaire, nous 
avons ferme et arréte aprés une vacation et nous avons nommé la 
dite Dame Alexis Marie depositaire des dits meubles et immeubles 


portés au dit inventaire, a la charge de les representer lorsq’elle 
sera requise, et jusqu’a ce qu’il en soit ordonnés per Don Zenon Ti 


en 


ru 


deau, lieutenant gouverneur, en présence des temoines d’assistance et 


estimateurs susnommes, qui ont signé avec la dite dame. 
Fait passé a Carondelet, le jour et an que dessus. 
JEAN B’TE BOUCHER. 


MARIE ROSE DELOR x pe TREGET. 
; marque. 
FRANCOIS x FOURNIER. 


LOUIS LABEAUME. 
CHRISTOPH SULTZ: 
ZENON TRUDEAU. 


817 & 818 


i 
i 
i 
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Don Zenon Trudeau, lieutene.nt gouverneur commandant en chef, 
civil et militaire de la Haute Louisiane. 

Monsieur: Marie Rose Delor, femme d’Alexis Marié, avec tous le 
respect qui vous est du, a ’honneur de vous representer que voulant 
absolument se mettre i labri de Vinconduite de son mari, et vou- 
lant mettre en sureté le biens donnés 4 ses enfants, par Dame Reine 
Guilgaut, femme de feu Pierre Marie, leur grand pére et grand mére, 
vous supplie d’ordonner et demande d’étre mise en possession de tous 
ses droits suivant son contract de marriage, droits qui se montent a 
la somme de six cent vingt-sept piastres, demande d’étre mantie de 
la somme de deux cent vingt-cing piastres donnes 4ses enfants, pour 
la dite somme étre placée pour Je plus grand avantage des dits en- 
fants suivant la volonté des donataires, et comme la suppliante se 
trouve depositaire des effets, meubles, et immeubles appartenant au 
Sieur Alexis Marié, son mari les supplianté demande que tous les 
effects, meubles, et immeubles lui sovient alloués, tout pour ses droits 
que pour les droits de ses enfans et priez justicé. 


Sa 
MARIE ROSE x DELOR. 


marque. 


Sr. Louts, le 28 Fevrier, 1799. 
Vul’inventaire estimatif des biens appartenant au Sieur Alexis 
Marie, en date du 9 Julliet mil sept cent quatre-vingt-dix- 
S19  huits, nontant a la somme de neuf cent trente-trois piastres, 
y compréssens linge et habits, de méme que celui de sa femme 
Marie Rose Delor de Treget et de leurs enfans, les droits de la dite 
dame montant a six cent vingt-sept piastres, et ceux de ses enfans a 
deux cent vingt-cing, fesant la totalite de huit cent cinquante-deux 
piastres, nous lui allouons la totalite des biens inventoriés a son dit 
mari Alexis Marié 4 la charge de lui laisser ses hardes comme elle 
gardera les siennes et celles de ses enfans, pour lasquelles elle four- 
nira incessamment bonne et suffisance caution ou hypothéquer d’un 
bien fonds de valeur a repondre dans tous les tems des deux cent 
vingt-cing piastres appartenant a ses dits enfants, provenant de leur 
grand pére et grand mére au moyan de son sa dit mari restera de 
chargé tout envers elle q’envers leur dits enfans. 


ZENON TRUDEAU. 


Le vingt-huitieme fevrier mil sept quartre-vingt-dix-neuf, nous 
commandant, ayant fait comparaitre par devant nous le Sieur Alexis 
Marie, et son épouse Marie Rose Delor de Freget, nous leur avons 
notifié notre présent décret. 


ZENON TRUDEAU. 


Don Zenon Trudeau, Lieutenant Gouverner, commandant. 


Monsreur: Marie Rose Delor, femme d’Alexis Marie, a lhonneur 
de vous observer avec tous le respect qui vous est dai q’ayant été 
mise en possession de ses droits matrimoniaux et des droits 

820 de ses enfans provenant d’une donation qui leur a été faite 
par leur grand pére et grande mére, voulant la dite dame 
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assurer les biens de ses dits enfans, vous supplie de permettre et or- 
donner que les deux cents vingt-cing piastres appartenant aux dits 
enfans soient transporte sur une maison, une grande, une terre et 
un terrain que la dite dame a achet¢ du Sieur Gregoire Sarpy, afin 
que toute cette ditte soit affecté et hypotequé en faveur dits enfants 
pour la somme ci-dessus mentionneé et ferez Justice. 


: MARIE ROSE x DELOR. 


Inargue 


Sr. Louts, le ler Mars, 1799. 
Soit fait comme il est requis, et a 6té immédiatement parsi pour 
la sureté des enfans. 
TRUDEAU. 


Le méme jour et an que dessus la dame Marie Rose Delor de 
Treget ayant coniparu devant nous, nous lui avons notifié notre dé- 


cret. 
TRUDEAU. 


Antemi, Don Frau, Cruzat commandante y then ente de Gover- 
nador de est a particla occidentaly districtos de los Illinises, d. de- 
fecto de escribano, estuvieron presentes personalmente Miguel Alexis 
Marie, accompanado de su padre, Pedro Alexis Marie de su Madre 
Doifia Rena Guilgaud, vecinos y residentes de esto pueblo, estipu- 
lando parasi solo y en su nombre por una parte; y la Sefiora 
Maria Rosa Delor de Freget, hij a de Don Clementi Delor oficial re- 
formando de 8. M. Christiana y vecino y residente de este referido 

pueblo, y de Dofia Cathalina Maria estipulando paraella y 

821 en su nombre de otra parte: | 
Las quales con el abedo y con se timiento de sur Padres pa- 
rientes y amigos aqui presents, a sa vir: Dela parte del dicho. Mi- 
guel Alexo Marie, Pedro Pery René, Kiercereau, et de la parte de la 
sa Dona Maria Delor Gaspard Roubien, Don Juan Bte. Larpy y 
Frau Caihail, todos vecinos de este suso dicho pueblo, los quales han 
echo combundo y acordado esta conbencicn y centrato matrimonial 
que signe, en esta forma; priamirament, que el referido Miguel 


Alexis Marié y la citada Dona Maria Rosa Delor, sehan phonetide’ 


y prometen del consentimiento de sus Paches, pacientes y amigos 
de esposare y haser celebrar ne matrimonio des de el instante que 
una de les partes lore quera a la otra cuanto mas antes pundan bajs 
las leges segrades de N’tra S’ta Madre la Yglesia ©. A. R’d. 
Opicerany combenien los citudos esposes que aga autre ellos com- 
miedad de viens por ser asi su voluntad para ser confundidos entre 
sq yas ha eu mas que una missna maga, todos las que los citados 
contratantis train al decho matrimonio, los de el referido Miguel 
Alexis Marié son los que derecho lo pertenezo hudar como hurrico 
hijo que en eldiaes de su referido padre, y madre, deserencia a hecho 
var a su citada futura exposa Dona Mari pues de su fallecimiente y 
ary a Rosa Delor, laque reconose en el pre-preseute contrato matri- 
monial al expresado futuro esposo la proprietad de la 
822. suso dicha herencia. 


“-— 
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La mencionada Don Maria Rosa Delor trae de su parte en 
este pesos matrimonial la contida de doscientos veinte y side pesos 
que ha heredada de su defunta Madre Dona Cathalina Morin se- 
gunel yn bentario que se firmoal falicimiento de esta cuya dicha con- 
tidad de doscientoe vieinte y su te pegos, el dicho Miguel Alexo 
Marié ha recivido en obligacion separada de Don Clemente Delor, 
firmanda de esta misona fecha, el dicho Miguel Alexis Marié quere 
que su citata esposa tinga todos sus vienes, la condidad de quatra 
cientos pesos que le da por servir de avas y prendas foreanza de la 
ub duza-que contraida con ella, circonstancia que este ano que viene 
de parte de contratanto, no podra en ninguna manera, nipor nin- 
guno motiro ser rebasdo, con la reserva de que si ella el lega a mo- 
rir la premiera la misma contidad de quatro cientos pesos que per- 
tenze de desecho de la insinuad futura esposa sera seressible a los 
lhijos que nacieron de la matrimonio, sa el contratante sino los hu- 
biese. 

Operiren los citados contratant ejoes su voluntad que todo el pro- 
ducto y ganacia que se de la comunidad y producio de los biens que 
han reciprocamente oydia juntado par a formar la que dural ultimo 
viviente siempre que no hubrése hijos del matrimonio, pues in esto 

caso searreg laren a lo que prebieren los hyes de castilla y 
$23 recopelacion de indias. No se obligana payar el uno las due- 

das del otro que estabieron echas antes de este cas amiento 
mas quieren que si se en cuntran algunas, sean satisfecas por quien 
de el_os has habien contraidov y de suproprio vien, por ser assi, su 
mutua voluntad y haver lo assi combenido y accondado segun que 
da refeirdo. Echo y pasado en la sala del govierno del pueblo de 
Ilenneses, a veinte y dos de mayo del ano de mil setecientos ochenta 
vy quatro. 

Alexis Marié, senal de Dona Maria X Rosa Delor, Marie Pére 
Marea de D’n Rena Guilgante X Marié Delor, P’re Perry, René 
Kiercereaux, Gaspard Roubien, Sarpy Francois Cailhal. 


FRANO CRUZAT. 


Es copia del original que quedo depositado en este govierno de 
myenando a que me remito, St. Louis de Illinneses, tres de Junio 
de mil setecientos ochanto y quatro. 


FRANO CRUZAT. 


Par devant nous, Don Jenon Trudeau, lieutenant gouverneur et 
commandant en chef la partie occidentale des Illinois, 4 défaut de 
notaire, furent présent Dame Reine Guilgaut, veuve de Pierre Alexis 
Marie dune part, et Alexis Marié son fils majeur d’autre part, tous 
deux demeurant au cette ville de St. Louis, lesquels ont dit et 
déclaré qu’aprés le decés du dit Pierre Alexis Marié ils sont con- 

venus entre eux de ne faire aucun inventaire desi sans les 
$24 susdites parties regler et terminer leurs affaires 4 l’amiable 
et sans frais, et sont demeurés d’accord de ce qui suit, savoir: 
Premierement, que pour suivre les volontés et recommandations du 
dit feu Pierre Alexis Marié, mari et pére des dites parties, ils ont 
fait et font, par ces présentes, donation pure, simple, irrévocable, en 
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la meilleure forme que donation puisse avoir lieu aux enfants nés ou 
i naitre du dit Alexis Marié, fils, d’une somme de douze cent pias- 
tres, employée a lacquisition d’une maison située sur au terrain de 
cent vingt pieds de large sur cent cinquante de profondeur, attevant 
d’un céte au nomme Ugé au nord et du coté du sud a une rue de tra- 
verre qui le separe d’avee Mr. Gabriel Cerré; faisant face a la 
grande rue du Mississippi, et par derriere a la négresse libre nommeé 
Flore; laquelle maison et terrains ont été acquis par le dit défunct 
du sieur André Landreville; et aux fins que conformement aux 
intentions du dit défunt la dite maison reste pour toujours hypote- 
quée aux dits enfants nés ou a naitre du dit Alexis Marié sans 
pouvoir ¢tre aliené ni engangé qu’d |’-ge de leur majorité, ou qu’en 
la vendant, le remploi des dits demir’s et valeur di celle maison et 
emplacement soit appliqués a Vavantage des dits mineurs, sur un 
fonds plus avantageaux. Deuxiemement: Vogue la communauté 
quia existé entre le dit feu Pierre Alexis Marié, et Dame Reine 

Giulgaut se trouve chargeé de diverses dettes s, auxquelles ils 
825 ont le désir de satisfaire au plutot, ils sont convenus de mettre 

en vente une maison qui leur appartient en commun située 


cette ville en face de Mr. Taillon, pére, pour du produit de celle ‘ 


joint a celui du recouvrement des crés ances en faveur de la dite com- 
munauté en faire une masse qui servira 4 liquider la succession, et 
du reste en faire entr’eux un partage egal a l’amiable et sans frais, 
sitot qu’il pourra l’exécuter. 

Troisiemement: Sont convenus les dites parties et ont fait les par- 
tagés entre eux et sans estimation des esclaves et animaux en la 
maniére suivante: 

Lot de Mad’e Reine Guilgaut, Lots d’Alexis Marié, fils: 


V’e Marié: 


Negresses: Sophia, Une negresze. 
Helene. Une paire de beeufs. 

Un cheval. Une vache. 

Une vache. Une truie. 


Une truie. 


Dequels articles ci-dessus motive, les sus Cites parties se sont nautis, 
les ont remis et s’entierement contents et satisfaits, reconnaissant en 
outre les dites parties comportes avoir partagé éoalement tous les 
meubles, ustensils de menage, linges, hardes, &c., qui sont trouvés 
tous ou décés du dit defunt Pierre Alexis M: arié, dont ils sont con- 
tents et setiesement quittes reciproquement l'un autre, sans pou- 
voir répéter chose quel quonques l'un envers l'autre pour cause du 
dit partage du passé jusqu’d cejour. 

Qnatriemement: La dite dame Reine Guilgaut Marié, se charge 

de satisfaire aux dettes passives de la dite communauté a 
826 meme le prix de la maison ou elle tient sa résidence, les dites 

dettes montant a six cent piustres, sitant se monte la venta 
et le surplus, si plus il y a, sera partagé entre la dite dame veuve et 
ledit son fils, aux termes et conditions qui seront anoncées dans la 
dite vente. En autre les Alexis Marié aura a prendre des aujourd’- 
hui et A toujours pour lui ses hoirs ou ayant causes, une grange située 


> 
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sur la cote de cette ville, battie sur un terrain joignant par-devant 
au terrain de Madame Veuve Bissonnet, et du coté du cot a une rue 
de descente qui va au Mississippi, et du cété du nord aux héritiers 
Duchesne Item: 

Le dit Alexis Marié aura une terre d’une arpent de large sur 
quarante de profondeur, située derriére cette ville, prenant d’un bout 
par-devant autrait quarré de ce village, et de autre bout au trait 
quarré des quarante arpens du cote du nord au chemin des petites 
cotes et du coté du sud a la Veuve Bijeau. En outre une terre de 
deux arpents de large sur quarante de profondeur, située a la Grande 
Prairie de cette ville, prenant par-devant au bout des quarante ar- 
pels et en profondeur terres non-comcdées, du coté du std au Do- 
maine du Roy, et au coté du nord au Sieur Liberge, pour dutout 
jouir par le dit Alexis Marié en toute propriété de ce jourd’hui en 
avant au moyen des présentes; dont il du tout les dites parties se 
sont trouves contentes et satisfaites, se donnant réciproquement 
quittances, un l'autre, sans vouloir ni pouvoir repeter chose quel- 
conque l'un envers l’autre pour cause de la dite succession, excepté 

Vexcédant des six cent piastres, si tant se monte la vente 
$27 de la dite maison ou la dite dame tient sa résidence; laquelle 

dite vente excédent la somme de six cent piastres, le surplus, 
si surplus y a, sera partagé par égale portion entre la dite dame 
Reine Guilgaut veuve Marié, et le dit son fils Alexis Marié a lVeche- 
ance et aux termes qui seront accordés et specifiés dans lacte de 
vente de la dite maison; car ainsi sont convenu les susdites parties 
comparantes, qui autrement n’eussent consenti et accordé ces pré- 
sentes. Fait et passé en la maison de la dite dame veuve Marié, lan 
mil sept cent quatre-vingt-dix-sept, le vingt septiéme jour de janvier, 
en présence des Sieurs Louis Bonepart et Mathurin Bouvet, resident 
au dit St. Louis, et on signé le dit Alexis Marie, les Siers Bonepart 
et Mathurin Bouvet, temoins avee nous, lieutenant gouverneur, a 
l'exception de la dite dame V’e Marie a declaré ne le savior, a fait sa 
marque ordinaire. 


(Ainsi signe) REINE x GUILGAUT. 
marque d’un croix, | 
ALEXIS MARIE. 
LOUIS BONEPART. 
MATHURIN BOUVET. 
Et plus bas, ZENON TRUDEAU. 


Nous, Don Zenon Trudeau, lieutenant gouverneur et commandant 
en chef de la partie oecidentale des Illinois, certifions que la presente 
copie es conforme a original déposé dans les archives de notre gou- 
vernement, que la papi¢r timbré n’est point en usage dans ce pays. 

En foi de quoi nous avons signé les jours et au que dessus. 

ZENON TRUDEAU. 

Recorded December 27th, 1847. 

S. D. BARLOW, Recorder. 


gee ae ee 
So ee peng rere . 
see ca as i pt Na eg en te oe bd ae 
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828 Translation. 
No. 2464. 


To Don Zenon Trudeau, captain of the regiment of Louisiana and 
lieutenant governor and commandant in chief of the western part 
of Illinois: 

Str: Marie Rose Marié has the honor to state that the ill-conduct 
and beliavior which she receives and her children from Alexis Marié, 
her husband, compel her to demand a mortgage of all her goods, 
real and personal, to save what may belong to her, as also the por- 
tion of her poor children. At the same time she begs you will be 
pleased to order the commandant of Carondelet to prohibit all the 
dealers to sell him any liquor in consequence of his bad conduct. 
She hopes that you will have the goodness to comply with her re- 
quest. In the meantime she will ever offer her prayers for your hap- 
piness. 

St. Louis, 9th of July, 1798. 


her 
MARIE ROSE x MARIE. 


marque. 


St. Louis, the 9th of July, 1798. 
In view of the bad conduct.of Alexis Marié, and the necessity of 
protecting the property of his wife, and that especially belonging to 
her children, justice will be done to her petition, and the command- 
ant of Carondelet will afterwards proceeds to take an appraised in- 
ventory of her existing goods, which will be delivered to whomso- 
ever they may belong. ; 


ZENON TRUDEAU. 


In the year onethousand seven hundred and ninety-eight, the ninth 
day of the month of July, before. me, Don Pierre Terget, captain of 
militia, commandant of Carondelet, appeared Marie Rose ‘Ter- 
829. get, wife of Alexis Marié,a resident of this village,who, in virtue 
of a petition presented to Don Zenon Trudeau, lieutenant gov- 
ernor and civil and military commandant-in-chief of Upper Lou- 
isiana, and decreed by the said lieutenant governor on the ninth 
day of this present month, by which decree I am enjoined and 
ordered to do justice to said petition of said petitioner, and to take 
an appraised inventory of all the real and personal property belong- 
ing to said Alexis Marié; to be afterwards bound and mortgaged 
for the safety of the property belonging to the said lady and her 
children arising from the marriage of said lady with said Alexis 
Marié. In consequence of the order above stated, I appointed Mess. 
Chispoph Shoult and Louis Labeaume attending witnesses, and 
Messieurs Jean B’te Bucher and Francois Fournier appraisers of said 
real and personal property of the said Alexis Marié, the said per- 
sons having duly taken the oath to value the said goods faithfully 
and conscientiously, and I then proceeded to take the inventory in 
the following manner, viz: 


An old negro woman, valued at three hundred dollars... 300 00 


enna ‘ : a . ; tidbit so. Le. ee 


*e@ 
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Amount browent forward ........casseun eee 
One cow, one yoke of young oxen, and a yoke old do., val- 
ued at one hundred and twenty dollars, e’y_----------- 


Three sows, with two pigs, valued at six Fa ee ES 
Two dozzen of fowls, valued at six dollurs......----- ..-- 
A plough, complete, valued at twenty dollars -...- .-..-- 


Two carts, valued at twenty dollars ---- ......-..-. ...--- 
Three couches, two feather beds, one mattrass, two straw 
beds, two bolsters, four pillows, the whole valued at 
CRNREY GOTIED 6 dcicince omnes conn suns sce 

8380 <An armoir and buffet, valued at twenty dollars_.—- 
Two tables, an axe, a large chest, an old trunk, the 

WROLO WT OS Hes GND .. nso cree cme 


Amount Drone RUWETG...... .ccncacctucneinans 

Eight chairs, valued at eight dollars ......--...........--- 
Kight pots, one spade, a coffee-pot, a pump, three kettles, 
the whole valued at twelve dollars .... ............... 
An old jar, a salting-tub, a gridiron, and t-o old cask-, the 
whole valued at fourteen ‘dollars Hace o¢esmnadinmnsniinn 
Two earthen large pan-, valued at eight dollars... ....---- 
A pair of candlesticks, three shovels, a pair of andirons,and 
a trunk valued at eighteen dollars - .... ........-...-. 
Kight earthenware dishes, twenty plates, six pewter plates, 
five bowls, two pewter basins, fifteen dollars___--.----- 
Six bottles and two large jugs, valued at six dollars _..--- 
Thirteen sheets, valued at forty dollars.....--- siseliiieintihiaabion 


Amount brouglit forward_ eee 
Three dozen napkins, six table-e loths, one dozen dusting- 
clothe, valued at twenty Gotlars.. .. .....cacauseaueseue 
One dozen of chemises, twelve morning dresses, with their 
jupes, and other linen belonging to Madame Alexis 
Marie and her children, valued at one hundred [and] 
fifty nn RRR RES EE! Sir oe ea un an entails te aca ae adie 
Four seythes, one hand-saw, two large ; axes, one small do., 
two iron wedges, three hammers, an anvil. and four gim- 
plete, valued at tweily Gene . ..-... ..ciccuumeee 
A musket, a chest, and two small hatchets, a small looking- 
glass, a syringe, and two picks, twelve dollars---- 
831 A bathing-tub,one large and one small tubs,a mould, 
a table, the whole valued at eighteen dollars-.--- 


(>) Ampere Deen Hr WerG.....2..06 icdmid denne 
Two dozen shirts, two dozen breeches, and other articles in 
the use of Alexis Marié, at eighty dollars.....--.----- 


15 
6 
40 


603 
603 


20 


O00 


atti Rn EL Lh RE Se RR AN RE 
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The above inventory, amounting tothe sum of nine hundred [and] 
thirty-three dollars, and the said “Madam Alexis Marie having de- 
clared that there were no other effects belonging to the said Alexis 
Marie, ber husband, the said Alexis Marie being present at the in- 
ventory, we closed the same at one meeting,and have appointed the 
said Madam Alexis Marie as depository of the said goods stated in 
the inventory, with the understanding that she must present the 
same when required, and until further orders from Don Zenon Tru- 
deau, lieutenant governor, in presence of the attending witnesses | 
and appraisers above named, who signed with the said Madam 
Marie. 

Done and executed at Carondelet the day and year aforesaid. 

JEAN B’TE BOUCHER. 
: her 
MARIE ROSE DELOR pe x FERGET. 


mark. 


PIERRE pr TERG EP x “DE LOR. 
mark. 
his 
FRANCOIS x FOURNIER. 


mark, 
LOUIS LABEAUME. 
EPERSOY F. SWLCH. 
ZENON TRUDEAU. 


To Don Zenon Trudeau, lieutenant governor, civil and military 
com mander-in-chief of Upper Louisiana. 
Sir: Marie Rose Delor, wife of Alexis Marie, with all due respect, 
has the honor to state that, desiring to protect herself in con- 
832 sequence of the bad conduct of her husband, and to secure 
the property given to her children by Madam Reine Guil- 
gant, wife of the said Pierre Marie, their grandfather and grand- 
mother, begs that you will order and command that she be put in 
possession ofall her rights agreably to the marriage contract—right- 
which amount to the sum of six hundred and twe nty-seven dollars. 
She requests that there be delivered to her the sum of two hundred 
and twenty dollars given to her children, the said sum to be in- 
vested for the greatest benefit of her children in conformity to the 
wishes of the donatrix ; and as the petitioner is depository of the real 
and personal effects of Alexis Marie, her husband, she begs that all 
the effects, real and personal, be allotted to her, as well in her own 


righis as that of the children. Justice, ce. 
her 


MARIE ROSE x DELOR. 


mark. 
Sr. Louis, 28th February, 1799. 
In view of the appraised inventory of the goods belonging to 
Alexis Marie, dated the 9th of July, one thousand seven hundred 
and ninety- eight, amounting to the sum of nine hundred and thirty- 


three dollars, including therein her own and her husband’s linen 
cloths, &c., as well as those of her children, the rights of said Madam 


* 
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Marie amounting to six hundred and twenty-seven dollars, and 
those of her children to two hundred and twenty-five dollars, mak- 
ing a total sum of eight hundred and fifty dollars, I hereby allow 
her the total amount of the effects of the inventory on con- 
833 dition to leave him his clothing, and she has kept her own 
and her children’s, for which s-e will immediately give good 
and sufficient security or mortgage on a piece of real estate of the 
above value, to be answerable at all times, for the two hundred and 
twenty-five dollars belonging to her said children arising from their 
grandfather and grandmother. 
In virtue whereof her said husband, Alexis Marie, will be dis- 
charged from all liabilities to her and to her children. 


ZENON TRUDEAU. 


The twenty-eighth of February, one thousand seven hundred and 
ninety-nine, I, the commandant, having cited thesaid Alexis Marié, 
and his wife, Marie Rose Delor de Treget, to appear before me, I 
notified them of the present decree. 


ZENON TRUDEAU. 


To Don Zenon Trudeau, lieutenant governor and civil and mili- 
tary commandant of Upper Louisiana. 

Sir: Marié Rose Delor, wife of Alexis Marié, has the honor to ob- 
serve, with all due respect, that having been put in possession of her 
matrimonial rights and those of her children, arising from a dona- 
tion made by their grandfather and grandmother, the said peti- 
tioner, desirous of securing the property of her said children, begs 
that you will permit and order that the two hundred and twenty- 
tive dollars belonging to the said children be secured on a house, 

lot, and barn and piece of land which the said petitioner has 
dot purchased of Mr. Gregoire Sarpy, so that the whole of said 
property be bound and mortgaged in favor of said children 
for the above-named sum. Justice, &e. 
her 
MARIE ROSE x DELOR. 
mark, 
~~? 

St. Louis, Ist March, 1799.—Granted as required, and a deed must 

be immediately executed for the security of the children. 


TRUDEAU. 


The same day and year aforesaid —Madame Marié Rose Delor de 
Treget, having appeared before me, she was duly notified of my 


decree. 
TRUDEAU. 


Before me, Don Francois Cruzat, commander and lieutenant 
governor of the western part and district of Illinois, in default of a 
notary public, personally appeared Miguel Alexis Marie, accom- 
panied by his father, Pedro Alexis Marié, and by his mother, Dona 
Rena Guilgault, inhabitants and residents of this town, stipulating 
for himself alone, and in his name, party of the one part, and 
Madame Marié Rosa Delor de Tréget, daughter of Don Clementi 
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Delor, a retired officer of his most Christian majesty, and an habi- 
tant and resident of this said town, and of Don Cathalina Morin, 
stipulating for her, and in her name, party of the other part, who, by 
the advice and with the consent of their parents, relations, and 
friends here present, viz: On the part of said Miguel Alexis Marie, 
Pedro Roy and Rene Kiercerau, and on the part of Dona Marié 

Delor, Gaspard Roubien, Don Jean Bte. Sarpy, and Francois 
835  Cahil, all residents of the aforesaid town, who have made, 

covenanted, and agreed to this matrimonial convention and 
contract in the following manner, viz: First, the said Miguel Alexis 
Marié and the said Dona Marié Rosa Delor have promised and do 
promise, with the consent of their parents, relations, and friends, to 
marry, and to cause their marriage to be celebrated so soon as one 
of the parties shall require it of the other, and as soon as _ possible, 
under the holy law of our mother, the C., A., & R. church. 

The said couple wish and agree that these be a community of 
goods between them, such being their wish, to be united and form 
only one mass, everything that the said contracting parties may 
bring to the said marriage; those of the said Alexis Marié consist- 
ing of what may in right belong to him as being now the only son 
of his said father and mother, after their death, and which inherit- 
ance he has exhibited to his said ‘future wife, Dona Maria Rosa 
Delor, who acknowledges the same in this present contract as being 
the property of said inheritance. The aforesaid Dona Maria Delor 
brings, on her part in this marriage contract, the sum of two hun- 
dred and twenty-seven dollars, which she has inheirited from her 
deceased mother, Dona Cathalina Morin, in conformity of the inven- 
tory made at her death, which said sum of two hundred and twenty- 
seven dollars the said Alexis Maria has received in a separate 

bond of Don Clementi Delor, of the same date. The said 
836 Miguel Alexis Marie wishes that his said future wife have, 
from all his goods, the sum of four hundred dollars as a dowry 
837 in consequence of this alliance, which, as a gift from the con- 

‘ tracting party, can in nu manner, nor by any means, be 
diminished, with the reservations that, should she die before him, 
the said sum of four hundred dollars, which in right belongs to the 
said future wife, shal! be revertable to the children born of this 
marriage, and if there should be none, to the above contracting 
party. It is the wish of the above contracting parties that.all the 
produce and profits which may accrue from the community and 
from the goods they have this day mutually united should remain 
the property of the survivor, in case there should be no children 
born of this marriage, for in this case they will be governed by the 
provisions of the laws of Castile and “ Recapi-lation of India.” 

Neither party binds himself to the payment of the debts con- 
tracted by either of them previously to this marriage, but they wish, 
if any such be found, they shall be paid by whomsoever may have 
contracted them, and from his or her own property; such is their 
mutual wish, which they have thus covenanted and agreed to, as 
above stated. 
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Done and executed in the Government Hall of the town 
38 of St. Louis, in Illinois, on the twenty-second of May, one 
thousand seven hundred and eighty-four. 
ALEXIS MARIE. 
Mark of x DA MARIA ROSA 
DELOR MARIE, Senior. 
Mark of x DONA RENA GUILGAUT. 
MARIE DELOR. 
*RE PERY. 
ENE KIEREEI 
-ARD ROUI 
a 
CO] 
NC. ¢ 


yD 


LEAU. 
STEN. 


CAILLIAL. 
RUZAT. 


Copy of the original deposited in this Government — under my 
command, to which I refer. 

St. Louis, in Illinois, the third of June, one thousand seven hun- 
dred and eighty-four. 


FRANC. CRUZAT. 


Before me, Don Zénon Trudeau, lieutenant governor and com- 
mander-in-chief of the western part of Illinois, in default of a notary, 
appeared Madame Reiné Guilgant, widow of Pierre Alexis Marie, 
party of the one part, and Alexis Marie, her son, party of the other 
part, both residents of this town of St. Louis, who say and declare 
that after the death of the said Pierre Alexis Marie they mutually 
agreed that no inventory should be taken, the said parties wishing 
to arrange and close their affairs amicably and without any ex- 
penses, and they covenanted as follows: 

First. That to comply with the wishes and recommendations of 
their said deceased father, Pierre Alexis Marié, husband and father 

of said parties, they have made and do make by these presents 
859 a pure, simple, and irrevocable donation in the best form in 

which a donation can be made to the children born, or to be 
born, of the said Alexis Marié, junior, of the sum of two hundred 
dollars, employed in the purchase of a house situated on a lot one 
hundred and twenty feet front by one hundred and fifty deep, 
bounded on one side by one named Wyé on the north, south by a 
cross street, which separates it from Mr. Gabriel Cerré, fronting on 
Main street on the Mississippi, and on the rear by the free negresse, 
named Flori, which house and ground were purchased by the said 
deceased from André Landreville, with the view that, agreeably to 
the intention of said deceased, the said house should remain forever 
mortgaged to the said children born, or to be born, of the said Alexis 
Marié, without power to alienate nor dispose of the same until they 
became of age, or in ease of the sale thereof, the proceeds of the sale 
or value thereof, house and lot, should be invested for the benefit of 
suid minors on some more advantageous piece of real estate. 

Secondly. As the community existing between the said deceased 
Pierre Alexis Marie and Madam Reine Guilgant is encum- 
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ete 


840  bered by various debts, which they are desirous of discharg- 
ing as SOOD as possible, they have agreed to sella house, to 
them belonging in common, situated in this town, fronting Mr. 
Paillon, senior, and the proceeds thereof, together with the collection 
of debts due to the said community, to form a sum which will serve 
to liquidate the succession, and the remainder to be divided between 
them in equal parts, amicably and without any costs, so soon as the 
saine can be accomplished. 
Thirdly. The said parties have agreed to the partition between 
them, and without any valuation, of the slaves and animals in the 
following manner: 


Lot of Mad’e Pierre Guilgant v’e Lot of Alexis Marié, junior: 
Marie: 
Negro woman—Sophiie. One negress. 
Helene. A yoke of oxen. 
One horse. One cow. 
One cow. One sow. 


One sow. 


Which articles the above parties have delivered and have been re- 
ceived,and with which they are entirely satisfied. The above parties 
furthermore acknowledge to have equally divided all the movables 

and houses utensils, linen cloths, and whatever was found 
S41 after the death of the said Pierre Alexis Marie, with all of 
which they are satisfied, and mutually release each other 
without making any claims up to this day in virtue of said petition. 

Fourthly. The said Madam Rein Guilgant Marié binds herself to 
pay the passive debts of the said community, also the proceeds of 
the house where she now resides, the said debts amounting to six 
hundred dollars, should the said sale realise so much, and the resi- 
due, if any, will be divided between the said widow and her said 
son, on the terms and conditions to be specified in the said sale. 
Furthermore, Alexis Marié shall have and take from this day and 
forever, for himself, his heirs, and legal representatives, a barn sit- 
uated on the hill of this town, built on a lot joining in front the lot 
of Madam Bissonnet, bounded south by a descending street leading 
to the Mississippi, and north by the heirs of Duchesne. Also, the 
said Alexis Marie shall have a piece of land one arpen- front by 
forty deep, situated in the rear of this town, bounded in front by 
the square plat of this town, and at the other end by plat of forty 
arpen-s, north by the road of the little hills, and south by the Widow 

Bijeou ; also, a piece of Jand two arpen-s front by forty deep, 
842 _ situated on the Grand Prairie of this town, bounded in the 

front by the end of the forty arpen-s, and in depth to lands 
not granted; on the south by the Royal Demesne, and north by 
Mr. Liberge; to be held by the said Alexis Marié, now and forever, 
in full property, in virtue of these presents, with all of which the 
parties are satisfied, granting each other mutually a full release, 
without either party making any claims from this day forward on 
the said succession excepting the six hundred dollars, should the 
sale of said house, where the widow resides, amount to so much ; 
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and if the said sale should exceed six hundred dollars, the surplus 
shall be divided in equal parts between the said Madam Reiné 
Guilgant, Widow Marié, and her said son, Alexis Marie, when it be- 
come- due, on the terms agreed upon and specified in the deed of 
sule of said house; for thus the said parties have covenanted and 
agreed in person; otherwise they would not have consented to these 
presents. 

Done and executed at the house of said Madam Widow Marié in 
the year one thousand seven hundred and ninety-seven, the twenty- 
seventh day of January, in presence of Mess. Louis Bompart and 

Mathurin Bouvet, residents of St. Louis; and the said Alexis 
S43 Marié, Louis Bompart, and Mathurin Bouvet, witness-, have 
signed with me, the lieutenant governor, with the exception 
of the widow, Madam Marié, who, having declared that she know 
not how to sign, has made her customary mark, as also Reine Guil- 
gaut has made her mark of a cross. 
her 
Thus signed : REINE x GUILGANT. 
mark. ; 
ALEXIS MARIE. 
LOUIS BOMPART. 
MATHURIN BOUVER. 
And lower down— 


ZENON PRUDEAU. 


[, Don Zenon Prudeau, lieutenant governor and commander-in- 
chief of the western part of Illinois, certify that the present copy 
agrees with the original deposited in the archives of my government 
that estamped paper is not used in this country. 

In testimony whereof I have signed the day and year aforesaid. 

ZENON PRUDEAU. 
STATE OF MIssOURT, ee 
County of St. Louis, § 4h 

I, the undersigned, recorder of deeds for said county, certify the 
foregoing to be a true and correct copy of archive No, 2464, in- 
ventory of Alexis Marie ef al., of the date of recording, and the trans- 
lation thereof, as fully as the same remain of record in my office in 
Archives vol. 5, No. 2, page 275. 

Witness my hand and official seal this 14th day of April, A. D. 
1876, 

D. H. MacADAM, Recorder. 


Same objection, ruling, and exception. 


844 106th. Deed from Marie to Chouteau as follows, to wit: 
See No. 93 of this billof exceptidns (page 507 of this transcript). 


Deed of Marié to Chouteau. 


Same objection, ruling, and exception. 
107th. Perpetuated testimony of Susan Bolon as follows, to wit: 


Ee 


A a LS NE A A 
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Perpetuated Testimony of S. Bolon. 


SusaANNA Boon, of lawful age, being produced, sworn, and ex- 
amined on the part of the peti-oners, deposes and says : 


‘ 


Question. What is your name? 

Answer. Susan Bolon. 

Ques. Can you speak English ? 

Ans. No, sir. 

Ques. What is the language you speak ? 

Ans. French. 

Ques. What is your age? 

Ans. I think I might be a hundred years old for all I know. 

Ques. Then you cannot state exactly your age? 

Ans. No; I cannot tell. 

Ques. Do you know where you were born? If so, please state. 

Ans. I was born in Virlcennes. 

Ques. How long have you lived in St. Louis? 

Ans. I came-to this city when I was fifteen years of age? 

Ques. Have you resided here ever since ? 

Ans. I have always lived here. 

Ques. Have you ever been married ? 

Ans. Never was. 

Ques. Did you move here before or after the change of govern- 
ment? : 

Ans. I was here before the change of government. 

Ques. Do you recollect the fact of the change of govern- 
845 ment—that is, when the Americans took possession of the 
country ? ; 
Ans. I never paid any attention to that at all. 

Ques. Do you remember what was known and called the French 
and Spanish times here in St. Louis? 

Ans. | do remember them; certainly I do. 

Ques. Were you generally acquainted with the people living at 
St. Louis at that time? 

Ans. Yes; I knew them generally all. : . 

Ques. Was St. Louis then a large or a small place? 

Ans. There were only three streets. 

Ques. Did you ever know a man by the name of Jean Baptiste 
Provenchere? 

Ans. I did know him, and the old lady, too. 

Ques. Were you well acquainted with him ? 

Ans. Yes; very well acquainted with him. 

Ques. How long after you came to St. Louis — that you became 
acquainted with him? 

Ans. About two or three weeks after I got here | knew him. I 
lived near neighbor to him. 

Ques. How old a man do you think . Jean B. Provenchere was 
when you first knew him? 

Ans. I cannot tell exactly, but I think he was about twenty years 


old. 


4 


| 
- 


> 
' 


j 
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Ques. What part of the town did he live in when you knew him? 
Ans. At the upper end of the village. 
Ques. What was his business or occupation ? 
Ans. He was a mountaineer or voyageur. 
S46 Ques. How long did you know him? 
Ans. I have always known him till the day he died. 
Ques. About how old a man was he when he died ? 
Ans. I cannot tell — old he was when he died, but he was a 
great deal older than I wa 
Ques. About how old pote you think he was? 
Ans. I think probably he was over forty years of age. 
(ues. Where did he live at the time of his death? 
Ans. He lived right opposite the old hospital. 
Ques. Was he a married man? 
Ans. Yes. 
Ques. Whom did he marry? 
Ans. He married a Miss Cassay. 
(Jues. Was he ever married more than onee? 
Ans. No; I only know of that one marriage. 
Ques. Did you ever know a person by the name of Guilliaume 
sizett ? 
Ans. I did not know him. I knew them all, but did not know 
him. He may have been the father of all the Bizettes. 
Ques. Where did the Bizetts live whom you knew? 
Ans. They were living everywhere. Some were living with their 
mother after she was married again. 
(Jues. What was the mother’s name? 
Ans. I cannot remember her first name. I cannot remember any 
oftheir first names. I have forgotten them all. 
847 Ques. When did Mrs. Bizette marry the second time? 
Ans. Her second husband was Jean Louis Provenchere; I 
think He was Jean Louis Provenchere that she married the second 
time. } 
Ques. Do you know where Jean B. Provenchere owned or culti- 
vated or claimed any lands about St. Louis ? 
Ans. Yes, he did cultivate; everybody cultivated their own claim 
here at that time. 
Ques. Do you — the lands called the Grand Prairie common 
fields of St. Louis? 
Ans. Yes, I do. Those were the last lands that were cultivated. 
Ques. Did you ever go out to the Grand Prairie common fields 
while those fields were being cultivated ? 
Ans. I went there after to take a walk. 
Ques. When was this, before or after the change of government, 
when you went out there ? 
Ans. Before and after that I-went out there. 
Ques. Do you know whether or not Jean B. Provenchere culti- 
vated any laid in the Grand Prairie common field before the change 
of government? 


(Question objected to by counsel for the public schools as leading.) 
 54—964 
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Ans. “In those days people cuitivated their own land.” 
The question being repeated to the witness, she answered, “I don’t 
know.” 
848 Ques. Do you know of any person by the name of Proven- 
chere cultivating or claiming any lands in Grand Prairie 
common fields before the change of government? 
Ans. I do not know. 
Ques. When you used to go out to the Giand Prairie common —, 
as you say, did you see people at work there cultivating the lands? 
Ans. Yes, there were a good many cultivating, but we never paid 
any attention to them. 
Ques. Did you know any of the persons who cultivated or claimed 
land there; if so, who were they? 
Ans. I did not know any by name. We used to pass there to 
gather blackberries. 
Ques. Did you know a piece in the Grand Praire common fields 
known as Corneau’s Spring ? 
Ans. Yes, I knew it. 
Ques. Were you ever at that spring? 
Ans. Yes, I was there. 
Ques. Were the lands about that spring cultivated at that time? 
Ans. No, there was none at all cultivated. 
Ques. Do you know where the Bizetts or any of them cultivated 
or claimed any land in the Grand Prairie common fields? 
Ans. No, no; a great many people came there and cultivated 
lands, and if they did not like them, would leave them and go 
away. 
849 Ques. Can you tell me,how many children Jean Baptiste 
Provenchere left at the time of his death ? 


Ans. | do not know. 
her 


SUSAN x BOLOU. 


mark, 


I, Charles H. Chapin, a notary public in and for the county of St. 
Louis and State of Missouri, do hereby certify that Susan Bolou, the 
deponent, whose place of residence is in the city and county of St. 
Louis and State of Missouri, being produced before me, and on ex- 
amination it appearing that she did not understand the English 
language. and was able to speak the French language only, Louis 
Fournot was produced and sworn as an interpreter to faithfully and 
truly translate from English into French and Frencli into English 
all interrogations to the said witness, and her answers thereto, and 
all statements she may make relating to the matters set forth in said 
petition, and the said Susan Bolou, being sworn by: me, through said 
interpereter, to testify the whole truth of her knowledge touching 
the matters to be perpetuated in testimony, and that her deposition 
was reduced to writing and subscribed by her in my presence on 
the twenty-fifth day of November, 1867, between the hours of eight 
o'clock in the forenoon and six o’clock in the afternoon, at the resi- 
dence of the said Susan Bolou, on the northeast corner of Lombard 
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and Third street-, in the city and county of St. Louis and State of 


Missouri. 
850 Witness my hand and notarial seal this 25th day of No- 
vember, A. D. 1867. 
[SEAL. ] CHARLES H. CHAPIN, 


Notary Public. 
108th. Testimony of Mark Chartrand, as follows, to wit: 
Testimony of M. Chartrand. 


Mark CHarTRAND, produced by plaintiff, testified : 

I am aclerk in the recorder’s office of St. Louiscounty. The book 
[ now here produce is one of the record books of that office, and is 
known as book A. Turning to this book “A,” at page 26 3 , I find 
recorded on said page one ‘de ad, and one only, from Meats Marié 
to Pierre Chouteau—in fact, that is the only deed on that page. 


109th. Burial certificates of William Bizet, Charles Bizet, Alexis 
Marié, and Francis Corneau as follows, to wit: 


Burial Certificate of Wm. Bizette. 
Sépulture de Guillaume Besette. 


Lan mil sept cent sobxante et douze le six de juin, je, soussigné a 
inhumeé dans le cimetiére de cette paroisse le corps de Galilean . 
Bizette, administré des sacrement de notre mére la ste. eglise. 


FR. VALENTINE, Cap. Curé. 
Translation. 
This 6th of June, 1772, I, the undersigned, have buried in the 


cemetery of this parish the body of William Bisette, who received 
the sacraments of our mother, the holy church. 


FR. VALENTINE, Cap. Curé. 
S51 Burial Certificate of C. Bizet. 
Sépulture de Charles Bizet, &e. 
L’an mil sept cent quartre-vingt, le vingt-six de May, je pretre 
cap. miss., ai inhumé dans le cimetiére de cette paroisse, les corps 


de Charles Biset, d’Amable Gion, de Calvert, fils dun negre i chan- 
eclier, massacres par les sauvages. En foi de quoi j’al signé le 


jour et an que dessus. | 
T. BERNARD, Miss. 


Translation. 


This 26th day of May, 1780, I a priest of the Capuchin order and 
missionary, have buried in the cemetery of this parish the bodies of 
Charles Bizet, Amable Gion, — Calvert, Jr., an- a negro belonging 
to Chancelier, killed by the Indians. 

[In testimony whereof I have hereunto affixed my signature the 


day and year above named. 
F. BERNARD, 
Missionary. 


pe 
ed 
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Burial Certificate of Alexis Marie. 
Sépulture d’Alexis Marié. 


L’an mil sept cent quartre-vingt-dix-sept, le dix janvier, a éte in- 
humé dans le cimetiere de cette paroisse le corps d’Alexis Marié, 
mort agé ete soixante ans dans le sein de notre s’te mere eglise, 
par nous soussigné curé de St. Louis. 

Fr, P. DIDIER, 


Cure de St. Louis. 
Translation. 


852 On this 10th day of January, 1797, has been buried in the 
cemetery of this parish by the undersigned, pastor of St. 
Louis, the body of Alexis Marié, who died, aged sixty years, in the 
bosom of our holy mother church. 
F. P. DIDIER, 


Pastor of St. Lowis. 


STATE OF Missourt, County of St. Louis : 


I, the undersigned, David Dougherty, herewith certify under oath 
and say that, by the ordinances of the Catholic church, registers are 
required to be kept of baptisms, marriages, and interments, and that 
at the dates above-mentioned such registers were kept in the Cathe- 
dral Church of St. Louis, and that I am the keeper of said registers, 
and that the above certificates are truly transcribed from the said 
registers, and the translations gbove annexed are true and faithful 
to the best of my knowledge and ability. 

DAVID J. DOUGHERTY, 
Priest of the Cathedral Church of St. Louis, Missouri. 


Subscribed and sworn to this 3d day of April, 1876, before me, 
the’ undersigned, notary pubiic for St. Louis county, Missouri, who 
qualified on the 20th September, 1873, whose term of office expires 
on the 13th August, 1877. 

[ SEAL. ] U. OSCAR GRAY, 
Notary Public for St. Louis County, Missouri. 


853. A Copy Taken from the Record of Burials Performed in St. Fer- 
dinand, St. Louis County, Missouri. 


Le quinze d’aoust mil sept cent quatre-vingt-dix-neuf, a été par 
Fresse Leandre Lusson recolst, curé St. Charles du Missouri, le ser- 
vant de l’Eglise de Saint Ferdinand, le corps de feu Francois Cor- 
neau, agé énvirion soixante-dix ans, natif de Lareas en Canada, gov- 
ernment de justice, decede leur la forme de manner des sacraments 
et leur presence de plusieurs de cette paroisse, qui ont tous déclarés 
ne savoir signer excepteé les sousignés. 

F. L. LUSSON, 


P’tre Rec. Curé de St. Charles. 


LE COLLIN. 


— 
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I certify that the above is a true copy, conformable to the original. 
St. Ferdinand, March the 25th, 1576. 
J. FRANCIS VAN ASSCHE, 
Parish Priest. 


STATE OF Missouri, County of St. Louis: 


I, Francis Van Assche, maxes oath and says the above is a true 
copy, conformable to the original record of burials in St. Ferdinand, 
St. Louis county, Missouri. 


J. FRANCIS VAN ASSCHE. 


Subscribed and sworn to before me this twenty-fifth day of March, 
LS76. 
CHAS. CASTELLI ), 


Justice of the Peace. 


854 110th. Communication from Peter Lindell to the Commis- 
sioner of the General Land Office of October 12th, 1855, as 
follows, to wit: 


Communication from P. Lindell to Comim’r Gen’l Land Office — Oct. 
12, 65. 
To the honorable Commissioner of the General Land Office at Wash- 

ington, D. C.: 

The undersigned, owner of the New Madrid location of Joseph 
Hunot, certificate No. 161, survey No. 2500, in township 45 north, of 
range 7 east, of the Sth principal meridian, in the county of St. Louis, 
State of Missouri, respectfully represents that he prays for, and hereby 
doth appeal from, the survey made by William FEL. Cozzens, as dep- 
uty surveyor, on the 9th and 10th days of August, 1855, under in- 
structions of the 7th day of August, 1855, being known as survey 
No. 1815, for two by forty arpen-s for Pierre Lacroix’s representatives, 
and part thereof being within said New Madrid location for Joseph 
Hunot, and another part thereof within survey No. 903 for Widow 
Camp's legal representatives, also owned by the undersigned; and 
the said survey 1815 was approved by the surveyor general of IIli- 
nois and Missouri on the 25th day of August, 1855, and the said sur- 
vey for Pierre Lacroix’s representatives is wholly erroneous and 
locates the concession and confirmation to Pierre Lacroix in the 
wrong place, to the great injury and prejudice of your petitioner, 

who has been for many years in possession of this land 
855 under another title from the United States. 
Your petitioner therefore appeals from the said survey No. 
1815 and the approval thereof by the surveyor general, and prays 
that a new survey be ordered locating the said confirmation to Pierre 
Lacroix, where it properly belongs, and your petitioner protests 
against the issuing of a patent certificate upon the said survey No. 
1815, and your petitioner also protests against the issuing of any 
patent thereon until the final hearing and decision of the Land Office 
in the case. 
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And your petitioner prays that a day may be appointed for the 
hearing of this appeal; and your petitioner will ever pray. 

St. Louis, Oct. 12, 1855. 

PETER LINDELL, 
Owner of Joseph Hunot’s New Madrid Location 
and of Widow Camp’s Tract. 
J. B. L. 
D. 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W AsHINGTON, D. C., February 18th, 1879. 

I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the appeal dated Oct. 12, 
1855, by Peter Lindell from survey No. 1815, in 'T. 45 N., of R.7 

E., 5th P. M., Missouri, is a true and literal exemplification 
856 from the files of this office. 

In testimony' whereof I have hereunto subscribed my name 
and caused the seal of this office to be affixed, at the city of Wash- 
ington, on the day and year above written. 

J. H. WILLIAMSON, 


Commissioner of General Land Office. 


To the introduction of which in evidence the defendants objected 
as incompetent, irrelevant, and immaterial, but the court overruled 
said objection and permitted same to be read; to which ruling of the 
court the defendants then and ‘there duly excepted at the time. 


1103. Confirmation to J. B. Sarpy, as follows: 
Confirmation to J. B. Sarpy. 


| 


| 1825. | | | 
£05. No. 504—John | June 22) Big Prairie com-| Bounded north by va- | Two front, 
Baptiste Sarpy’ | mon field, ad-| cant land, south by | forty deep. 
legal representa- | joiningtown—/; Alexis Marie, east | 
tives. St. Louis. by vacant land, — 


i 


| west by vacant land. | 
RECORDER'S OFFICE, 
Saint Louris, October 15th, 1827. 

I, Theodore Hunt, recorder of land titles in the State of Mis- 

857 _souri, do certify the foregoing record, coutained in forty-seven 

pages, commencing with Louis Lemand and ending with the 

field lot of Titus Strickland, contains all the village lots, outlots, 

and common field lots, the boundaries of which have been proven 

before me under the provisions of an act of Congress approved 

the 26th May, 1824, entitled “An act supplementary to an act passed 

on the thirteenth day of June, one thousand eight hundred and 

twelve entitled ‘An act making further (provision) provisions for 
settling the claims to land in the Territory of Missouri.’” 


THEODORE HUNT. 


- 
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OFFICE OF THE RECORDER OF LAND TITLEs, 
Sr. Louts, July 14th, 1874. 
This is to certify that the above is correctly copied and extracted 
from page 22 of a book marked “Recorder Hunt’s list of proofs, 
under the the act of 26th May, 1824,” which book is up to this date 
on file in this office. 


STILLMAN O. FISH, Recorder. 


llith. United States survey No. 5295, in the name of J. B. Sarpy, 
aus follows, to wit: 


U.S. Survey 3295. 


See 96th, page 569 of this transcript. Same objection, ruling, and 
exception as in 110th, above. 


858 112th. Deed from Riviere to Louis Robert, as follows, to 
wit: 


Deed. Riviere to L. Robert. 


No. 278. Par-devant nous, Don Fernando de Leyba, capitaine du 
régiment dinfantéry, de la Louisiane, commandant en chef la partie 
occidentale des Illinois et lieutenant gouveneur de la dite partie, fut 
present, Antoine Riviere dit Paranet, habitant de ce poste St. Louis, 
lequel par les presentes a reconnu et confessé avoir aujourd’hui ven- 
due, cédde, quitté, transporté et delaiss¢ des maintenant et a tou- 


jour, et promet garantir de tous troubles, dettes, donaires, hy pothe- 


tiques, évictions, substitutions, et autre empéshemens generalement 
queleonques a Louis Robert, aussi habitant demeurant en le sus- 
dit poste a ce present et acceptant acquereur pour lui, ses hoirs ou 
uvanut causes, savoir: Une arpent de terre de large sur quarante 
urpens de long, située a la Grande Prairie de ce village, tenant d’un 
cote 4 la terre de feu Roudeau et de l'autre coté a celle du nommé 
Cornau ainsi quelle s’etant de toute part que le dit Louis Robert a 
dit bien savoir et connaitre pour l’avoir vu et visitée, et en est con- 
tant sans se rien reserver ni retenir de la part du dit Antoine Ri- 
yiere i qui la dite terre appartient, comme lui ayant été concedée 

par Mr. de St. Ange, ancien commandant sous le government 
859 Francais etant du Domaine du Roy dans aucun charge, 

rentes in redevances jusq’d ce jour pour en jouir, faire et 
disposer par le dit Louis Robert comme de chose 4 lui appar- 
tenante, A commencer la jouissance dés se jourd’hui, cette presente 
vente ainsi faite moyennant une pair de beeufs de tire que le dit 
Robert a presentement livré au dit Bacault, ainsi qu’il le reconnait, 
et en est content en tient quitte les dit Louis Robert et tous autres 
dont quittance. Fait et passé a St. Louis en la chambre du Gou- 
vernement l’an mil sept cent soixante-dix-neuf le vingt-quatre 
Fevrier en présence de St. Joseph Labuxiere, pere, et Joseph La- 
buxiere, fils, temoins d’assistance qui ont avec le dit Louis Robert 
et nous. Lieut. gouverneur signé ces presentes, et le dit Antoine 


| 
t; 
. 
i 
i 
; 
i 
f 
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ee 


Riviere a fait sa marque ordinaire, ne sachant signer, apres lecture 
faite. 
Marque x Dp ANTOINE RIVIERE. 
LOUIS ROBERT. 


Recorded April 22nd, 1847. 
| S. D. BARLOW, Recorder. 
Translation. 
No. 278. 
Before me, D’n Ternando de Leyba, captain of the regiment of in- 

fantry of Louisiana, commander-in-chief of the western part of Ili- 

nois, and lieutenant governor of the said part, appeared An- 
860 _toine Riviere, alias Baceanet, an inhabitant of this post of St. 

Louis, who, by these presents, has* acknowledged and con- 
fessed to have this day sold, ceded, relinquished, transferred, and 
abandoned, now and forever, and promises to guarantee from all 
molestations, debts, dowers, mortgages, ejectments, entails, and other 
incumbrances generally whatsoever to Louis Robert, likewise an in- 
habitant, residing at this post, here present and accepting purchaser, 
for himself, his heirs and legal representatives, viz: A tract of land, 
an arpen- front by forty arpen-s deep, situated in the Grand Prairie 
of the village of St. Louis, bounded on one side by land of the de- 
ceased Rondeau and on the other side by that of one Corneau, such 
as it now exists in all its parts: which the said Louis Robert says he 
well knows, having seen and examined it, and is sutistied therewith 
without any reservation nor drawback on the part of said Antoine 
Riviere, to whom the said ground belongs, having been granted to 
him by Mr. de St. Ange, formerly commander under the French 
government, being part of the royal demesne, without any charges, 
rents, nor ground rents to this day, to be held, managed, and dis- 
posed of by the said Louis Robert as a thing to him belonging, pos- 

session to commence this day. 
861 This present sale, thus made in consideration of a pair of 

draught xen, which the said Louis Robert immediately de- 
livered to the said Bacanet, as. he acknowledges, is satisfied, and 
declares the said Louis Robert and all others by these release. 

Done and executed at St. Louis, in the Government Hall, in the 
year one thousand seven hundred and seventy-nine, the twenty-fourth 
ot February, in the presence of Joseph Labuxiere, father, and Joseph 
Labuxiere, son, attending witnesses, who, with the said Louis Robert 
and me, the said lieutenant governor, have signed these presents, 
and the said Antoine Riviere has made his customary mark, not 
knowing how to write, after the reading thereof. 
LOUIS ROBERT. 
Mark of x ANTOINE RIVIERE. 
FERN’DO De LEYBA. 


LABUXIERE, Son, Witness. 
LABUXIERE, Father, Witness. 


cman 
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SraTE OF Mrissourt, ; 
County of St. Louis, f° 


I, the undersigned, recorder for said county, certify the foregoing 
to be a true copy of an instrument of writing executed by Antoine 
Riviere et al., together with the translation thereof, as the same 
remain of record in my office in arch., vol. 2, No. 1, page 199. 

Witness my hand and official seal this 10th day of April, 1876. 

D. H. MacADAMS, Recorder. 


862 Same objection, ruling, and exception. 
115th. Confirmation to Benito Vasquez, as follows, to wit: 
Confirmation to B. Vasquez. 


Opinions of the recorder of land titles. 
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of Ben- | ofland. imp’t prior | ace’g to poss’n. 
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STATE OF MIssouRI, 
OrricE REGISTER OF LANDS. 


I, Jas. E. McHenry, register of lands for the State of Missouri, 
certify the foregoing io be a correct copy of an entry concerning a 
tract of 40 arpen-s of land confirmed to representatives of Benito 
Vasques, as the same appears of record in book No. 1 of opinions of 
the recorder of land titles, now on file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said office, at the city of Jefferson, this 10th day of No- 
vember, 1879. 

[SEAL.] JAS. E. McHENRY, 
Register of Lands. 


Same objection, ruling, and exception. 


114th. Deed from Benito Vasquez to John Campbell et al., dated 
March 7th, 1812, as follows, to wit: 
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Riviere a fait sa marque ordinaire, ne sachant signer, apres lecture 
faite. 
Marque x D ANTOINE RIVIERE. 
LOUIS ROBERT. 

LABUXIERE, Fits, Tem. 
LABUXIERE, Pere, Tem. 
FERN’DO pe LEYBA. 

Recorded April 22nd, 1847. 
S. D. BARLOW, Recorder. 


Translation. 
No. 278. 


Before me, D’n Ternando de Leyba, captain of the regiment of in- 
fantry of Louisiana, commander-in-chief of the western part of [h- 
nois, and lieutenant governor of the said part, appeared An- 
860 toine Riviere, alias Baccanet, an inhabitant of this post of St. 
Louis, who, by these presents, has* acknowledged and con- 
fessed to have this day sold, ceded, relinquished, transferred, and 
abandoned, now and forever, and promises to guarantee from all 
molestations, debts, dowers, mortgages, ejectments, entails, and other 
incumbrances generally whatsoevet to Louis Robert, likewise an in- 
habitant, residing at this post, here present and accepting purchaser, 
for himself, his heirs and legal representatives, viz: A tract of land, 
an arpen- front by forty arpen-s deep, situated in the Grand Prairie 
of the village of St. Louis, bounded on one side by land of the de- 
ceased Rondeau and on the other side by that of one Corneau, such 
as it now exists in all its partst which the said Louis Robert says he 
well knows, having seen and examined it, and is satisfied therewith 
without any reservation nor drawback on the part of said Antoine 
Riviere, to whom the said ground belongs, having been granted to 
him by Mr. de St. Ange, formerly commander under the French 
goyernment, being part of the royal demesne, without any charges, 
rents, nor ground Tents to this di ay, to be held, managed, and dis- 
posed of by the suid Louis Robert as a thing to him belonging, pos- 
session to commence this day. 


861 This present sale, thus made in consideration of a pair of 


draught oxen, which the said Louis Robert immediately de- 
livered to the said Bacanet, as. he acknowledges, is satisfied, and 
declares the said Louis Robert and all others by these release-. 
Done and executed at St. Louis, in the Government Hall, in the 
year one thousand seven hundred and se venty-nine, the tw enty -fourth 
ot February, in the presence of Joseph Labuxiere, father, and Joseph 
Labuxiere, son, attending witnesses, who, with the said Louis Robert 
and me, the said lieutenant governor, have signed these presents, 
and the said Antoine Riviere has made his customary mark, not 
knowing how to write, after the reading thereof. 
“LOUIS ROBERT. | 
Mark of x ANTOINE RIVIERE. 
FERN’DO De LEYBA. 
LABUXIERE, Son, Witness. 
LABUXIERE, Father, Witness. 


noth adisntindiiiatak aenetaed z om 


5 


“ 


JOHN BAKER FET AL. 433 
STATE OF Missourt, ; 
County of St. Louis, 


I, the undersigned, recorder for said county, certify the foregoing 
to be a true copy of an instrument of writing executed by Antoine 
Riviere ef al., together with the translation thereof, as the same 
remain of record in my office in arch., vol. 2, No. 1, page 199. 

Witness my hand and official seal this 10th day of April, 1876. 

D. H. MacADAMS, Recorder. 


862 Same objection, ruling, and exception. 
115th. Confirmation to Benito Vasquez, as follows, to wit: 
Confirmation to B. Vasquez. 


Opinions of the recorder of land titles. 
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STATE OF MISSOURI, 
Orrice REGISTER OF LANDS. 


I, Jas. E. MeHenry, register of lands for the State. of Missouri, 
certify the foregoing io be a correct copy of an entry concerning a 
tract of 40 arpen-s of land confirmed to representatives of Benito - 
Vasques, as the same appears of record in book No. 1 of opinions of 
the recorder of land titles, now on file in this office. 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said office, at the city of Jefferson, this 10th day of No- 
vember, 1879. 3 

[SEAL. | JAS. E. McHENRY, 
Register of Lands. 


Same objection, ruling, and exception. 


114th. Deed from Benito Vasquez to John Campbell et al., dated 
March 7th, 1812, as follows, to wit: 


55—964 
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Deed from L’. Vasquez to J. Campbell. 


863 This indenture, made this thirtieth day of March, in the 
year of our Lord one thousand eight hundred and five, be- 
tween Benito Vasques and Julié Papin, his wife, of the town of St. 
Louis, in the district of Louisiana, of the one part, and John Camp- 
bell and White Matlock, merchants of the same place, of the other 
part, witnesseth: That the said Benito Vasques and Julie Papin, 
for and in consideration of the sum of sixty dollarstothem in hand 
paid by the said John Campbell and White Matlock, in receipt where- 
of they do hereby acknowledge [to] have given, granted, bargained, 
sold, alined, enfeoffled, and confirm, and by these presents, do give, 
grant, bargain, sell, alien, enfeoff, and confirm, unto the said John 
Campbell and White Matiock, their heirs and assigns, forever all the 
several tracts or parcel-of land following,to wit: One tract or parcel of 
land of one and one-half French arpen-s wide and forty Freneh‘ar- 
pen-s in length, be the same more or less, situate, lying, and being 
in the Great Prairie, near the town of St. Louis, joining on one side 
the land of one Baquette and on the other side the land of one Re- 
nard; also one other tract or parcel of land of one French arpen- wide 
and forty French arpen-s in length, be the same more or less, situate, 
lying,and beingin the same Great Prairie, near the town of St. Louis— 
that is to say, at a place called the Orchard, joining on one 
864 side the land of Patier and on the other side joining the land 
of Madame Chouteau; also one lot or parcel of land situate 
on the hill adjoining the town of St. Louis, whereon a barn formerly 
stood, which the said Benito Vasques purchased of Charles Lanqui- 
net, be the quantity what it may, more or less, together with all and 
singular the privileges and appurtenances thereto belonging or in 
any wise appertaining, unto the said John Campbell and White Mat- 
lock, their heirs and assigns, forever; to have and to hold the said 
several tracts or parcels of land aforesaid, in manner and form afore- 
said, together with all and singular the privileges and appurtenances 
thereunto belonging or in any wise appertaining, unto them, the said 
John Campbell and White Matlock, their heirs and assigns, forever. 
And the said Benito Vasques and the said Julié Papin, his wife, for 
themselves, their heirs, executors, and administrators, do covenant 
and agree to and with the said John Campbell and White Matlock, 
their heirs and assigns, forever the said several tracts or parcels of 
land as aforesaid, together with all — singular the privileges and ap- 
purtenances thereunto belonging or in any wise appertaining, unto 
the said John Campbell and White Matlock, their heirs and assigns, 
they, the said Benito Vasques and Julié Papin, his wife, will 
865 forever warrant and defend against the lawful claim or de- 
mand of all persons whomsoever to them, the said John Camp- 
bell and White Matlock, their heirs and assigns, forever, to the only 
proper use, benefit, and behoof of them, the said John Campbell and 
White Matlock, their heirs and assigns, forever. 
In witness whereof they have heretosigned theirnamesand affixed 
their seals, at St. Louis, the date above. 
BENITO VASQUEZ. [skat. 
PAPIN VASQUEZ. SEAL. 
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Signed, sealed, and delivered in presence of— 
J. CLAMORGAN. 
J. DARNEILLE. 


District or LOUISIANA, 1 % 
And District of St. Louis, { pias 
Be it remembered that on this thirtieth day of March, in the year 
of our Lord one thousand eight hundred and five, personally came 
before me, the subscriber, one of the justices of the court of common 
pleas for the said district of St. Louis, the aforesaid Benito Vasques 
and Julié Papin, his wife, the said Julié Papin having been sepa- 
rately and apart examined, who acknowledged the foregoing deed of 
conveyance to be their voluntary act and deed, and desired the same 
to be recorded as such. 
Given under my hand and seal, at St. Louis, the day and year 


above written. 7 
J. CLAMORGAN. [sEAL.] 
866 Recorded the thirtieth day of March, one thousand eight 


hundred and five. 
M. P. LEDUC, Recorder. 

STATE OF MIssourRI, 

City of St. Louis, ' 
OFFICE OF RECORDER OF DEEDs. 

|, the undersigned, recorder of deeds, certify that the foregoing is 
a true copy of an instrument.in writing executed by Benito Vasquez 
& wife, together with the acknowledgment and date of filing and re- 
cording thereof, as fully as the same remains of record in my office, 
in book “A,” page 63. 

Witness my hand and official seal this 5th day of March, 1879. 


[SEAL. ] C. W. IRWIN, Recorder. 
Same objection, ruling, and exception. 
115th. Tabular list of confirmations to Louis Laroche’- legal repre- 
sentatives from the register of lands office, as follows, to wit: Regis- 
ter of certificates of confirmations on town lots, outlots,and common 
field lots issued by the recorder of land titles. 


Tabular List of Confirmations to L. Laroche's Legal Reps. 


a 
In whose — | Date. Situation. | temarks. 
issued. | | 
1825. 

Louis Laroche’s | 28th July Big Prairie, Bounded south by the field | One front by 
legal represent- near St. lot claimed formerly by about 40 
utives. Louis. aman named Ronde, east deep. 

by vacant land, north by 

a field lot owned by Pa- 

rent, and west by vacant 
| land. 
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867 OFFICE OF THE RECORDER OF LAND TITLEs, 


Sr. Lous, 16 March, 1854. 

I certify that the above is correctly extracted from the original 
list on file in this office, which is prescribed by the third section of 
the act of Congress of the 26th May, 1824, supplementary to the act 
of 13th June, 1812, entitled, “An act making further provision for 
settling the claims to land in the Territory of Missouri.” 

ADOLPH RENARD, 
U. S. Recorder of Land Titles in the State of Missouri. 


Same objection, ruling, and exception. 
116th. Same paper certified from Land O: ice, Washington city, as 
follows, to wit: 
Tabular List of Confirmations to L. Laroche's, Legal Reps.  Cert’f. from 
Gen'l Land Office, Wash., D. C. 


Registry of certificates of confirmation on town lots, outlots, & com- 
mon field lots issued by the recorder of land titles. 


oe 


: | | ae 
os | | Quantity. 
in whose name | ... § Date. | Situation: | Remarks. | - 
issued. ~ 4 | 
ha ‘Feet front.| Arpents. 
7, | 
| 
et eee ee, eee * eis * * | % * | x * 
1825. | | 
Mw ie Bite bene July 28.| Big Prairie, | Bounded south |.... ..---} One front, 
roche’- legal | near, St. | by the field lot | by about 
represen t a - | Louis. | claimed former- | forty deep. 
tives. | ly by a man 
| named Ronde, 
east by vacant 
_ land, north by | 
| | a field lot for- | 
' | merly owned by | 
Parent, and | 
_ west by vacant | 
| | land. 
. * . e @ * * w * * * S 8 * os * 
| 


SAINT Louts, 7 July, 1859. 
We, Charles Renard and Gabriel Hooffstetter, do solemnly 
868 swear that we have compared the foregoing from page one to 
page four hundred — twenty-six, inclusive, with the three books 
in this office containing the minutes of the testimony taken by Theo- 
dore Hunt, recorder of land titles, pursuant to the first section of the act 
of Congress of the 26th May, 1824, entitled “An act supplementary 
to an act passed on the thirteenth day of June, 1812, entitled*An act 
making further provision for settling the claims to land in the 
Territory of Missouri, ” and with the original list, also in this office, 
prescribed by the 3d section of the said act, and that the same is 
an exact and faithful copy of the said originals. 
CHAS. RENARD. 
GABRIEL HOOFSTETTER. 


—_ 
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Sworn to and subscribed before the undersigned, a justice of the 
peace in and for the city and county of St. Louis, State of Missouri, 
this 7th of July, 1859. , 

R. M. HERCKENRATH, 
Justice of the Peace. 


Orrick OF THE RecoRDER OF LAND TITLEs, 
Saint Louts, 7th July, 1859. 
In virtue of the above affidavit I hereby approve of the foregoing 
transcript as an exact and faithful copy of the three books in this 
office containing Hunt’s minutes and his list of confirmation certifi- 
cates, and I do hereby file the said transcript in said office, to make. 
part and parcel of the records and archives thereof, in compliance 
with the instructions of the Commissioner of the General Land 
S60 Office, dated the 16th November, 1853. 
ADO’PH RENARD, 
U. S. Recorder of Land Titles in the State of Missouri. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasninaton, D. C., January 18, 1878. 

[, J. A. Williamson, Cotnmissioner of the General Land Office, do 
hereby certify that all of the writing on the annexed page included 
between the double red lines, on lines numbered five and fourteen, 
respectively, is a true and literal exemplification, in substance and 
form, of so much of Theodore Hunt’s original list of confirmation 
certifiates, issued by him as recorder of land titles of the State of 
Missouri and Territory of Arkansas, pursuant to the provisions of 
an act of Congress, approved May 26, 1824, as relates to the land 
claim of Louis Laroche’s legal representatives, being one by forty 
arpen-s, in Big Prairie, near St. Louis, bounded south by the field 
lot claimed formerly by a man named Ronde, east by vacant land, 
north by a field lot formerly owned by Parent, and west by vacant 
land. 

And I further hereby certify that the heading to the original list 

of confirmation certificates, issued by said Hunt as aforesaid, 
S70 pursuant to the provisions of said act of May 26, 1824, is 

mutilated, lost, and destroyed, and that the annexed copy, 
except the writing included between the aforesaid double red lines 
numbered five and fourteen of a certified copy of registry certificates 
of confirmation on town lots, outlots, and common field lots, issued 
by the recorder of land titles as aforesaid, is a true and literal ex- 
emplification of the heading to said registry of said certificates as it 
appears in said certified copy, and of the affidavit of Chs. Renard 
and Gabriel Hoofstetter, subscribed and sworn to by them on the 
7th July, 1859, before R. M. Herckenrath, justice of the peace, and 
the certificate following the said affidavit, dated Saint Louis, 7th 
July, 1859, of Adolphe Renard, U.S. recorder of land titles in the 
State of Missouri, as they each appesr in said certified copy, and 
that all of the annexed copy is a true and literal exemplification 
from the records and files of the General Land Office. 
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In testimony whereof I have hereunto subscribed my name and 
‘aused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. | J. A. WILLIAMSON, 


Commission- of General Land Office. 


Same objection, ruling, and exception. 


S71 Testimony of Wm. Glasgow, Jr. ta 


No. 117. William Glasgow, Jr., duly sworn, testified that shortly 
after their appointment, about 1854, that he and lis co-commis- 
sioners took possession of and sold all of the said 16th section lying 
ast of the east line of the Grand Prairie common fields of St. 
Louts. 

This was all the evidence. 

The plaintiff thereupon prayed the court to give the following 
instructions, to wit: 


Plaintiff ’s Instructions Given. 


The plaintiff moves the court to instruct that if the land in econ- 
troversy was surveyed by the Unfited States in the vear 1818 as sec- 
tion 16, township 45, range 7 east of the 5th principal meridian, and 
designated as such by metes and bounds specifically locating the 2 
same, and said metes and bounds have been identified by the evi- 
dence in this cause. 

That the act of Congress of March 6, 1820, and the ordinance of 
the people of Missouri of July 9th, 1820, and the act of the Legis- 
lature of Missouri of March 3, 1851, and the order of the county 
court of 1853, read in evidence, if genuine, constitute a right and 
title in plaintiff, which, in the absence of any opposing title emanat- 
ing from the United States prior to July 19, 1520, entitle plaintiff . | 

to recover the land sued for, with rents and profits. . 
872 The plaintiff moves the court to instruct that the alleged 

confirmation to Bouis, set up by defendants, under the act of 
Congress of June 15,1812, is no defence to the plaintiff’s action, 
unless it has been shown by the evidence— 

1. That prior to December 20, 1803, said Bouis, or some one under 
whom he claimed, inhabited, cultivated, or possessed the same iden- 
tical lot of land now set up in defence by defendants ; and 

2. That the metes and bounds of the same have been shown by 
the evidence specifically locating said lot, or part of it, within so 
much of the survey of the plaintiff's 16th section as is now sued for. : 

And the court further instructs that the calls in Recorder FLunt’s 
certificate In respect to said Bouis lot are insufficient to locate the 
same, Without proof showing the existence and place of the objects 
called for on the ground—that is to say, the court cannot find said 
Bouis lot so located without proof of the position of the lot of Le- 
berge, as mentioned in said confirmation and minutes, or of the 
position of the lot of Provenchere, as mentioned in said confirma- 
tion and minutes. 
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The plaintiff moves the court to instruct that the alleged con- 

firmation to Bacanné, set up by defendants, under the act of 

873 Congress of June 13, 1512, is no defence to plaintiff’s action, 
unless it has been shown by the evidence— 

1. That prior to December 20, 1503, said Baceanné, or some one 
under whom he claimed, inhabited, cultivated, or possessed the same 
identical lot of land now put up in defence by defendants; and 

2. That the metes and bounds of the same identical lot have been 
shown by the evidence specifically locating said lot, or part of it, 
within the survey of the plaintiff’s 16th section as now sued for. 

And the court further instructs that the calls in Recorder Hunt’s 
certificate in respect to said Bacanné lot are insufficient to locate the 
same without proofshowing the existence and place of the objects called 
for on the ground—that is to say, the court cannot find said Bae- 
canné lot so located without proof of the position of the lot of Ronde, 
as mentioned in said confirmation and minutes, or proof of the 
position of the lot of Corno, as mentioned in said confimation and 
and minutes. 

The plaintiff moves the court to instruct that the alleged confir- 
mation to Louis Laroche, read in evidence, under the act of Congress 
of June 15th, 1812, is no defence to the plaintiff’s action unless it 

has been shown by the evidence— 
S74 1. ‘That prior to December 20, 1805, said Laroche, or some 
one under whom he claimed, inhabited, cultivated, or pos- 
sessed the same identical lot of land now set up in defence by de- 
fendants: and 

2. That the metes and bounds of the same have been shown by 
the evidence specifically locating said lot, or part of it, within that 
part of the survey of the plaintiff’s 16th section sued for in this suit. 

And the court further instructs that the calls in Recorder Hunt’s 
certificate in respect to said Laroche lot are insufficient to ioeate 
the same without proof showing the existence and place of the 
objects called for on the ground—that is to say, the court cannot 
tind said Laroche lot so located without proof of the position of the 
lot of Faustin dit Parent on the north, as mentioned in said con- 
firmation and minutes, or of the position of the lot of Rondo on the 
south, as mentioned 1n said confirmation and minutes. 

5. The plaintiff moves the court to instruct that the alleged con- 
firmation to William Bizette under the act — Congress — June 198, 
1812, is no denfence to plaintiff's action, unless it has been shown by 
the evidence (1) that prior to December 20, 1803, said Bizette, or 

some one under whom he claimed, inhabited, cultivated, or 
875 possessed the same identical lot of land nowset up in defence 

by defendants; and (2) that the metes and bounds of the 
same have been shown by the evidence specifically locating it, or 
part of it, within the survey of the plaintiff’s 16th section as now 
sued for. 

The court further instructs that the alleged confirmation to Wm. 
Bizette, or his representatives, by the act of Congress [of] July 4, 
1836, in so far as it be a confirmation of a concession, had no effect 
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as a title prior to its date, and could not affect the validity of any 
title emanating from the United States prior to July 4, 1836. 

And if the court finds, from the evidence in the case, that the 
survey of the out-boundary marked Map X, put in evidence by the 
plaintiff, has been accepted by the board of public schools and _ its 
ralidity asserted in actions at law by said board as a muniment of 
its title in respect to lands reserved to the schools by the act of June 
13, 1812; and if the court further finds that the ,4, portion of the 
lands contained in the said out-boundary survey has been assigned 
to and accepted by the said board of publie schools independent of 

the lands now in question, and that the lands now in suit lie 
876 outside of said out-boundary, then there is no outstanding 

title in the said board of public schools to prevent a recovery 
by the plaintiff 

The court instructs that the recitals in the several deeds and con- 
veyances read in evidence by defendants, to which the plaintiff is 
neither a party nor privy, in respect to the cultivation of said lands 
in Spanish times, the possession or ownership thereof, or the relation 
of parties mentioned therein, are no evidence against the plaintiff 
in this suit. 

The plaintiff moves the court to instruct that there is no defence 
in this cause under the statute of limitations. 

If the court finds, from the evidence, that the tract of two by forty 
arpents conceded to Alexis Marié was conveyed to Pier-e Chouteau 
by the deed given in evidence, and was afterwards confirmed by 
Recorder Bates upon the claim of Pier-e Chouteau claiming under 
said deed from said Marié, and said confirmation of two by forty ar- 
pents was afterwards surveyed assurvey No. 1619, given in evidence, 
then the said survey 1619 was in satisfaction of said confirmation, 
and is conclusive as to the former location of said confirmation 
and that Marie Bouis’ lot does not conflict with the 16th section, as 

now sued for. 
877 W hich instructions the court gave, against defendant’s objec- 
tion, and defendants thereupon duly excepted at the time 
to the ruling of the court in giving said instructions. 

The defendants thereupon prayed the court to give the following 

instructions, to wit, which the court gave : 


Instruction No. 5 for Defendants. 
Ww. Giasaow, Jr., Com’r, &c., vs. Levin H. Baker et al. 
Defendants’ instructions given. 


The field-notes of survey by Brown of section 16, township 45 
north, range 7 east, of the 5th principal meridian, read in evidence 
by the plaintiff, had no power to, nor did it, nor does it, vest any title 
in the State for the use of the inhabitants of said township to the 
use of schools to any land lying within the out-boundary lines of the 
Grand Prairie common field of St. Louis, as the same existed prior 
to the 20th day of December, 1803. 
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Instruction No.8 for Defendants. 
Ws. Griasaow, Jr., Com’r, &e., vs. Levin H. BAKER ef al. 


[f the court, sitting asa jury, believes from the evidence that 
878 _ the surveys of the Laroche, Bouis, and Bizet field lots, made 
under the instructions of May, 1846, and February 22, 1852, 
from the surveyor general to Wm. HH. Cozens, were made by said 
Cozens in accordance with the ancient corner-stones of said field lots 
of the Grand Prairie, and upon the true lines of the out-boundary of 
said common field- as they existed in 1803, and prior thereto, and 
that said surveys were approved in 1855 by said surveyor general, 
and recorded in the books of his office; and if said court further be- 
lieves that the subsequent surveys of said Cozens in 1857, under in- 
structions of 1857, located the eastern line of the Grand Prairie com- 
mon field south of: Laroche nine arpents and thirty-six feet west of 
the true and ancient line of the eastern front of said common field 
lots, as cultivated and ‘marked by Spanish stones, then the law is that 
the surveys of 1855 of the old line of the eastern front of said com- 
mon fields could be preferred to the surveys of 1857. 


Instruction No. 9 for Defendants. 
Wa. Grascow, Jr., Com’r, &c., vs. Levin H. BAKER et al. 


All the common field lots of the Grand Prairie of St. Louis, if 
they were cultivated prior to the 20th day of December, 1808, 
879 by inhabitants of St. Louis as common field lots belonging 
to St. Louis, were granted by the act of Congress of the 13th 
of June 1812, to said inhabitants of St. Louis so cultivating respect- 
ively prior to said 20th day of December, 1803, and said grant took 
effect on the 18th day of June, 1812, vesting the title in each of said 
inhabitants so cultivating as aforesaid, and the grant of the 6th day 
of March, 1820, did not and does not take effect upon an7 portion of 
the land lying within the out-boundary lines of said common field 
lots as they existed and were cultivated by said inhabitants respect- 
ively prior to said 20th day of December, 1803. 


Instruction No. 10 for Defendants. 
Wa. Grascow, Jr., Com’r, &e., vs. Levin H. BAKER ef al. 


If the court, sitting as a jury, find from the evidence that the 
common field lots of the Grand Prairie, from the lot of Motard on 
the south to the St. Charles rock road on the north, were cultivated 
in regular succession of lots, adjoining each other on a straight front 
line, by several different inhabitants of St. Louis, each one of said 

inhabitants cultivating a lot for himself in such Grand Prairie 
S880 common field prior to the 20th day of December, 1803, then 

the said inhabitants so cultivating such coramon field lots 
were respectively confirmed in their several titles to said field lots 
without any condition of survey by the United States, and the grant 
of the 16th section to the State for the use of schools, by the act of 
Congress of 6th March, 1820, does not and did not take effect upon 
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any portion of said common field lots of the Grand Prairie so culti- 
vated or possessed by said inhabitants of St. Louis prior to the 20th 
day of December, 1803. 


Instruction No. 11 for Defendants. 


Wm. Griasaow, Jr., Com’r, &e., vs. Levin H. BAKER et al. 


The common field lots of the Grand Prairie common fields of St. 
Louis that were cultivated by any of the inhabitants of St. Louis 
prior to the 20th day of December, 1803, were confirmed and granted 
to the several inhabitants so cultivating such common field lots by 
the act of Congress of the 13th day of June, 1812, and said grant 
by Congress took effect on said 13th day of June, 1812, according to 
the boundaries of the respective cultivations of said inhabitents, 
and passed the title of the common field lots immediately to said 

respective inhabitants who cultivated them or possessed 
881 them prior to said 20th day of December, 15803. 


Instruction No. 14 for Defendants. 


Wa. GLascow, Jr., Com’r, &e., vs. Levin H. Baker et al. 


If the U.S. survey No 1813 of the confirmation to Vincent Bouis 
or his legal representatives under Pierre Chouteau, given in evidence 
by the defendants, was made by a deputy surveyor under the sur- 
veyor of the lands of the U.S. for Illinois and Missouri, pursuant to 
written instructions which had by him been furnished to said deputy, 
and the same was by the latter returned to the office of said sur- 
veyor general, and was by him approved and recorded, then the 
same could not be legally changed, nor a different survey of said 
confirmation be made to the prejudice of the legal representativ es 
of the said Bouis claiming under said survey without previous 
notice thereof to them, and without (any) authority or direction from 
either the Commissioner of the General Land Office or the Secretary 
of the Interior, and there is no evidence in this case of any such 
notice, nor of any such authority or direction from either said Com- 
missioner or said Secretar y. 


882 Instruction No. 15 for Defendants. 
Wa. Grascow, Jr., Com’r, &c., vs. Levin H. Baker et al. 


7. The court instructs that if the U.S. survey No. 1813 of the con- 
firmation to the legal represeniatives of Bouis, approved the 31st of 
May, 1855, and the U.S. survey No. 3340 of the confirmation to the 
legal represent itives of Guillaume Bizet, approved the 6th of Sep- 
tember, 1855, given in evidence by the defendants, were so made 
that the eastern front line of e: ach of them conforms to the old 
Spanish landmarks and monuments upon the ground, then the 
court, sitting asa jury, ought to find that the said eastern lines of 
said surveys are the true and correct eastern boundary lines of the 
said confirmations. 
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Defendants also prayed the court to give the following instruc- 
tions, to wit: 


Instruction No. 4. for Defendants. 
Wa. Grasaow, Jr., Com’r, &c., vs. Levin H. BAKER et al.. 
Defendants’ instructions refused. 


The United States survey No. 1515 is prima-facie evidence of the 
existence, true location, extent, and houndaries of a confirmation 
by the act of Congress of June 13th, 1812, to the legal repre- 

883 sentatives of Vincent Bouis, claiming under Pierre Chouteau, 
of a common field lot in the Grand Prairie common field of 

St. Louis, and if the premises, or any portion thereof, sued for con- 
stitute any part of said survey, then, prima facie, the plaintilf is not 


entitled to recover such premises or such portion thereof. 
Instruction No. 6 for Defendants. 


Wa. GLasaow, Jr., Com’r, &c., vs. Levin H. BAKER ef al. 


The field-notes of survey by Brown, of 1818, read by plaintiff, have 
no authority or validity unless they were made under instructions 


from the surveyor general, and were approved and _ platted in the 


surveyor general’- office after the survey was executed, and the said 
survey of Brown of the 16th section, in township 45 north, range 7 
east, of the 5th principal meridian, if made under proper instructions 
and approved and platted, as hereinabove stated, had no power to 
vest any title in the State, for the use of the inhabitants of said town- 
ship for the use of schools, to any land lying within the lines of 
boundary of the Grand Prairie common field lots as they existed 
and were cultivated prior to the 20th day of December, 1803. 


SS4 . Instruction No. 7 for Defendants. 


Ww. GLascow, Jr., Com’r, &c., vs. Levin H. BAKER ef al. 


If the court, sitting as a jury, believes from the evidence that prior 
to the 20th day of December, 1803, there was a series of lots, of simi- 
lar form and character, situated in the Grand Prairie, in the neigh- 
borhood of the town or village of St. Louis, and lying adjoining to 
each other in the same general range of lots, and which said _ lots, 
used by the inhabitants of said town as common field lots prior to 
suid 20th day of December, 1803, respectively, for the purpose of 
cultivation, and that the premises sued for and in the possession of 
Peter Lindell at the commencement of this suit are within the out- 
boundary lines of said common field lots so respectively cultivated 
by said inhabitants, and are shown to have been so cultivated or 
possessed prior to said date, then the plaintiff cannot recover in this 
action against the defendants, although the court may also believe 
from the evidence that said premises lie within and are a part of 
section 16 of township 45 north, range 7 east, of the 5th principal 
meridian. | 
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885 Instruction No. 3 for Defendants. 
Wa. GrLascow, Jr., Com’r, &e., vs. Levin H. Baker et al. 


If the court, sitting as a jury, believe from the evidence that all of 
the land, from the lot of Motard on the south to the St. Charles road 
on the north, was inhabited, cultivated, or possessed as common field 
lots of the Grand Prairie common fields of St. Louis, by several dif- 
ferent inhabitants of the town of St. Louis, prior to the 20th day of 
December, 1803, each of said inhabitants cultivating or possessing 
one or more such lots for himself, that such lots were in regular sue- 
cession adjoining each other on the sides, and all having uniform and 
straight front east and west lines, then the plaintiff cannot recover, 
if the court, sitting as a jury, further believe from the evidence that 
the land sued for lies within or constitutes a part of the land culti- 
vated or possessed as aforesaid. 


Instruction No. 2 for Defendants. 
Wm. Grascow, Jr., Com’r, &c., vs. Levin H. BAKER et al. 


If the land in controversy in this suit les or is situated 
8853 within the out-boundary of the common field lots of the Grand 
Prairie comnmmon fields of St. Louis, as the same existed prior 
to the 20th of December, 1803, then the plaintiff is not entitled to re- 
cover. 
Instruction No. 12 for Defendants. 


Wm. Giascow, Jr., Com., &e., vs. Levin H. Baker et al. 


If the court, sitting as a jury, finds from the evidence that prior to 
‘the twentieth (20th) of December, eighteen hundred and three (1803), 
there was a series of lots of similar form and character situated in 
the Grand Prairie, in the neighborhood of the town of St. Louis, and 
lying adjoining to each other in the same general range of lots, and 
which said lots were used by inhabitants of said town prior to said 
date for the purpose of cultivation; and that the premises in the 
possession of Peter Lindell at the commencement of this suit are 
within the out-boundary of said lots, then the plaintiff cannot recover 
in this action against the defendants, although the court, sitting 
as a jury, may also find from the evidence that said premises lie 


within and are part of section sixteen (16), of township forty-_ 


886 five north, range seven (7) east, of the fifth (5th) principal 
meridian. 


Instruction No. 13 for Defendants. 
Wm. GLaAscow, Jr., Com’r, &c., vs. Levin H. BAKER et al. 


If the court, sitting as a jury, shall find from the evidence that 
prior to the twentieth (20th) of December, 1803, there was a series 
of lots of similar form and character situated in the Grand Prairie, 
in the nesghborhood of the town of St. Louis, and lying adjoining 
to each other, in the same general range of lots,and which said lots 
were used by inhabitants of said town prior to said dates for the 
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purpose of cultivation, and that the premises in the possession of 
Peter Lindell at the commencement of this suit are within the out- 
boundary of said lots, and within an out-boundary which will in- 
clude the said town of St. Louis and the outlots, common field lots, 
and commons thereto belonging, then the plaintiff cannot recover 
in this action against the defendants, although the court, sitting as a 

jury, may also find from the evidence that said premises lie 
S87 so within andare partof fractional section sixteen, township forty- 

five north, range seven (7) east, of the fifth principal me- 
ridian. 

Instruction No. 16 for Defendants. 


Wa. Giasaow, Jr., Com’r, &c., vs. Levin H. Baker ef al. 


If the court, sitting as a jury, shall find from the evidence that 


prior to the 20th of December, 1803, there was a series of lots of - 


similar form and character, situated in the Grand Prairie, in the 
neighborhood of the town of St. Louis, and lying adjoining to each 
other in the same general ranges of lots, and used by the inhabit- 
ants of said town for the purposes of cultivation, and that the prem- 
ises In possession of Peter Lindell at the commencement of this 
suit, and adjoining on the south the northern line of U.S. survey 
number nine hundred and three (903), for Widow Camp’s legal rep- 
resentatives, are a part of such lots,and were cultivated by inhabit- 
ants of said town prior to the 20th of December, 1803, as such lots, 
then the plaintiff cannot recover in this action, although the court, 
sitting as a jury, may also find that said premises lie within section 
sixteen, township forty-five north, range seven east, of the fifth prin- 
cipal meridian. 


SSS Instruction No. 17 for Defendants. 
Wa. Grasaow, Jr., Com’r, &c., vs. Levin H. BAKER et al. 


If the U.S. survey No. 3340, given in evidence by the defendants, 
was made by a deputy surveyor under the surveyor of lands of the 
United States for Illinois and Missouri, pursuant to written instrue- 
tions which had been by him furnished to sueh deputy, and the 
said survey was returned to the office of the surveyor general and 
was by him approved and recorded in his office, then said survey is 
prima facie evidence of the existence, true location, extent, and bound- 
aries of a confirmation by the act of Congress of June 13th, 1812, to 
Guillame Bizet’s legal representatives; and if the court, sitting as a 
jury, believe from the evidence that the land so surveyed was a com- 
mon field lot of the Grand Prairie common field of St. Louis the 
plaintiff can recover no portion of said survey. 


Instruction No. 18 for Defendants. 
Wa. GLascow, Jr., Com’r, &e., vs. Levin H. BAKER et al. 


If the U.S. survey No. 1665 of the confirmation to Louis 
$89 Laroche or his legal representatives, given in evidence by the 
defendants, was made by a deputy surveyor or under the sur- 
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veyor of lands of the United States for Illinois and Missouri, pur- 
suant to written instructions which had by him been furnished to 
said deputy, and the said survey was returned to the office of the 
surveyor general and was by him approved and recorded in his 
office, then said survey is pima facie evidence of the existence, true 
location, extent, and boundaries of a confirmation by the act of Con- 


gress of June 13th, 1812, to Louis Laroche or his legal representa- 


tives: and if the court, sitting as a jury, believe from the evidence 
that the Jand so surveyed was a common field lot of the Grand Prairie 
common field of St. Louis the plaintiff can recover no portion of said 
survey. . 2 


Instruction No. 19 for Defendants. 

Ws. GLasaow, Jr., Com’r, &e., vs. Levin H. BAKER et al. 
If the U.S. survey No. 1813, given in evidence by the defendants, 
was made by a deputy surveyor under the surveyor of lands of the 
United States for Illinois and Missouri, pursuant to written 
890s instructions which had by him been furnished to said deputy, 
and the said survey was returned to the office of the surveyor 
general, and was by him approved and recorded in his office, then 
said survey is prima facie evidence of the existence, true location, 


extent, and boundaries of a cqnfirmation by the act of Congress of . 


June 13, 1812, to Vincent Bouis or his legal representatives, and if 
the court, sitting asa jury, believes from the evidence that the land 
so surveyed was a common field lot of the Grand Prairie common 
field of St. Louis the plaintiff can recover no portion of said survey. 
Instruction No. 20 for Defendants. 
‘ 
Wa. GLaAsaow, Jr., Com’r, &c., vs. Levin H. BAKER et al. 

If the court, sitting as a jury, believes from the evidence that in 
the year 1835 the legal representatives of Guillaume Bizet appeared 
before the board of commissioners, acting under and in pursuance 
of the acts of Congress of and 
comniissioners made proof than Jean Baptiste Provenchere, claim- 
ing under Guillaume Bizet, cultivated prior to December 20th, 1803, 

a common field lot in the Grand Prairie of St. Louis, contain- 
891 ing forty arpents; that said board of commissioners reported 
in favor of the confirmation of said lot; that the act of Con- 


gress of July 4, 1836, approved said report; that afterwards Wm. | 


H. Cozens, deputy United States surveyor, acting pursuant to writ- 
ten instructions read in evidence by defendants, executed the United 
States survey No. 3540, read in evidence by defendants, of the lot so 
proved up; that said survey was returned to the surveyor general, 
and was by him approved and recorded in his office, then the plain- 
tiff cannot recover any portion of the land sued for which may be 
covered by said survey No. 3540. 


Instruction No. 21 for Defendants. 
Wa. Griasaow, Jr., Com’r, &e., vs. Levin H. BAKER ef al. 
If the court, sitting asa jury, believe from the evidence that in 


.and before said board of 
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the year 1825 the legal representatives of Louis Laroche appeared 
before Theodore Hunt, reeorder of land titles, and before said re- 
corder made proof of the cultivation or possession of said Laroche 
prior to December 20, 1803, of a common field lot in the Grand or 
Big Prairie of St. Louis, containing two arpents in front by forty 

arpents in depth, and that afterwards Wm. H. Cozens, deputy 
892 United States surveyor, acting pursuant to the written in- 

structions read in evidence by defendants, executed the United 
States survey No. 1665, read in evidence by defendants, of the lot so 
proved up before Recorder Hunt; that said survey was returned to 
the surveyor general, and was by him approved and recorded in his 
office, then the plaintiff cannot recover any portion of the land sued 
for which may be covered by said survey No. 1665. 


Instruction No. 22 for Defendants. 
Ww. Giascow, Jr., Com’r, &e., vs. Levin H. BAKER et al. 


If the court, sitting as a jury, believes from the evidence that in 
the year 1825 the legal representatives of Vincent Bouis appeared 
before Theodore Hunt, recorder of land titles, and before said re- 
corder made proof that Alexis Marié, prior to the 20th December, 
1803, cultivated a common field lot in the Grand or Big Prairie of 
St. Louis, containing two arpen-s in front by forty in depth; that 
said Alexis Marié sold said lot to Pierre Chouteau; that said Pierre 
Chouteau sold the same to said Vincent Bouts ; that afterwards Wim. 
H. Cozens, deputy U. S. surveyor, acting pursuant -to the written 

instructions read in evidence by defendants, executed the 
895 United States survey No. 1815, read in evidence by the de- 

fendants, of the lot so proved up by Recorder Hunt; that 
suid survey was returned to the surveyor general, and was by him 
approved and recorded in his office, then the plaintiff cannot re- 
cover any portion of the land sued for which may be covered by 
said survey No. 1815. 

Which instructions the court, against defendants’ objections, re- 
fused, and to the action of the court, in refusing said instructions, 
the defendants then and there duly excepted at the time. 


The court, of its own motion, gave the following instructions, to 
wit: 
Court’s Instructions. 


The court, of its own motion, declares the laws to be as follows: 


That the certificates of confirmation to the Bizette, Bouis, Baccane, 
and Laroche tracts, in so far as they purport to be confirmations of 
common field lots read in evidence, whether the same were issued 
by Recorder Hunt, acting under the provisions of the act of Con- 
gress approved May 26, 1824, or by the board of commissioners, act- 
ing under the provisions of the act of Congress approved July 9, 

1832,and the supplemental act of Congress approved March 
894 2, 1833, constitute in themselves prima facie evidence of in- 
habitation, cultivation, or possession prior to DecemLer 20, 
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veyor of lands of the United States for Illinois and Missouri, pur- 
suant to written instructions which had by him been furnished to 
said deputy, and the said survey was returned ‘to the office of the 
surveyor general and was by him approved and recorded ‘in his 
office, then said survey is pima facie evidence of the existence, true 
location, extent, and boundaries of a confirmation by the act of Con- 
gress of June 13th, 1812, to Louis Laroche or his legal representa- 
tives: and if the court, sitting as a jury, believe from the evidence 
that the Jand so surveved was a common field lot of the Grand Prairie 
common field of St. Louis the plaintiff can recover no portion of said 
survey. 
Instruction No. 19 for Defendants. 
Ws. GuLascow, Jr., Com’r, &e., vs. Levin H. BAKER et al. 


If the U.S. survey No. 1815, given in evidence by the defendants, 
was made by a deputy surveyor under the surveyor of lands of the 
United States for Illinois and Missouri, pursuant to written 

890 —s instructions which had by him been furnished to said deputy, 
and the said survey was returned to the office of the surveyor 
general, and was by him approved and recorded in his office, then 
said survey is prima facie evidence of the existence. true location, 
extent, and boundaries of a cenfirmation by the act of Congress of 
June 13, 1812, to Vincent Bouts or his legal representatives, and if 
the court, sitting as a jury, believes from the evidence that the land 
so surveyed was a common field lot of the Grand Prairie common 
field of St. Louis the plaintiff can recover no portion of said survey. 


Instruction No. 20 for Defendants. 
‘ 
Wa. GLasaow, Jr., Com’r, &c., vs. Levin H. BAKER et al. 


If the court, sitting as a jury, believes from the evidence that in 
the year 1835 the legal representatives of Guillaume Bizet appeared 
before the board of commissioners, acting under and in pursuance 
of the acts of Congress of and , and before said board of 
cuinniissioners made proof than Jean Baptiste Provenchere, claim- 
ing under Guillaume Bizet, cultivated prior to December 20th, 1803, 

a common field lot in the Grand Prairie of St. Louis, contain- 
891 = ing forty arpents; that said board of commissioners reported 

in favor of the confirmation of said lot; that the act of Con- 
gress of July 4, 1836, approved said report; that afterwards Wm. | 
H. Cozens, deputy United States surveyor, acting pursuant to writ- 
ten instructions read in evidence by defendants, executed the United 
States survey No. 5540, read in evidence by defendants, of the lot so 
proved up; that said survey was returned to the surveyor general, 
and was by him approved and recorded in his office, then the plain- 
tiff cannot recover any portion of the land sued for which may be 
covered by-said survey No. 3340. 


Instruction No. 21 for Defendants. 
Wm. GLasaow, Jr., Com’r, &e., vs. Levin H. Baker et al. 


If the court, sitting asa jury, believe from the evidence that in 
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the year 1825 the legal representatives of Louis Laroche appeared 
before Theodore Hunt, recorder of land titles, and before said re- 
corder made proof of the cultivation or possession of said Laroche 
prior to December 20, 1803, of a common field lot in the Grand or 
Big Prairie of St. Louis, containing two arpents in front by forty 

arpents in depth, and that afterwards Wm. H. Cozens, deputy 
892. United States surveyor, acting pursuant to the written in- 

structions read in evidence by defendants, exeéuted the United 
States survey No. 1665, read in evidence by defendants, of the lot so 
proved up before Recorder Hunt; that said survey was returned to 
the surveyor general, and was by him approved and recorded in his 
office, then the plaintiff cannot recover any portion of the land sued 
for which may be covered by said survey No. 1665. 


Instruction No. 22 for Defendants. 
Ww. GLascow, Jr., Com’r, &c., vs. Levin H. BAKER ef a. 


If the court, sitting as a jury, believes from the evidence that in 
the year 1825 the legal representatives of Vincent Bouis appeared 
before Theodore Hunt, recorder of land titles, and before said re- 
corder made proof that Alexis Marié, prior to the 20th December, 
1803, cultivated a common field lot in the Grand or Big Prairie of 
St. Louis, containing two arpen-s in front by forty in depth; that 
said Alexis Marié sold said lot to Pierre Chouteau; that said Pierre 
Chouteau sold the same to said Vincent Bouts ; that afterwards Wim. 
H. Cozens, deputy U. S. surveyor, acting pursuant to the written 

instructions read in evidence by defendants, executed the 
895 United States survey No. 1813, read in evidence by the de- 

fendants, of the lot so proved up by Recorder Hunt; that 
suid survey was returned to the surveyor general, and was by him 
approved and recorded in his office, then the plaintiff cannot re- 
cover any portion of the land sued for which may be covered by 
said survey No. 1813. 

Which instructions the court, against ‘defendants’ objections, re- 
fused, and to the action of the court, in refusing said instructions, 
the defendants then and there duly excepted at the time. 


The court, of its own motion, gave the following instructions, to 
wit: 
Court’s Instructions. 


The court, of its.own motion, declares the laws to be as follows: 


That the certificates of confirmation to the Bizette, Bouis, Baccane, 
and Laroche tracts, in so far as they purport to be confirmations of 
common field lots read in evidence, whether the same were issued 
by Recorder Hunt, acting under the provisions of the act of Con- 
gress approved May 26, 1824, or by the board of commissioners, act- 
ing under the provisions of the act of Congress approved July 9, 

1832,and the supplemental act of Congress approved March 
894 2, 1833, constitute in themselves prima facie evidence of in- 
habitation, cultivation, or possession prior to DecemLer 20, 
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1803, by such respective confirmees of the tract so certified to be 
confirmed to them respectively; and the court further declares the 
law to be, if such confirmations, or either of them, as the same are 
stated and bounded in such certificates, are shown by the evidence 
to be located upon the land in dispute, the plaintiff cannot recover, 
unless the plaintiff overcomes such prima facie case by proof. 

As to the surveys of such confirmations made by the deputy sur- 
veyor, Wm. H. Cozens, read in evidence, the court declares the law 
to be as follows : : | 

If such surveys purport to follow and conform to the boundaries 


as stated and given in the certificates of confirmation, then such ° 


surveys are prima-facie evidence of the correct location of such 
confirmations. 

The court further declares the law to be that, in so far as the cer- 
tificate of confirmations issued by the board of commissioners to 
Wm. Bizette’s legal representatives is a recommendation for con- 

firmation of the tract of land described in it as a Spanish 
895 concession, under under the act of Congress approved July 
4, 1836, neither it nor the confirmation under said last- 
mentioned act have any effect to vest title in such land superior to 
the rights of the plaintiff under the act of Congress of , 1820. 

To the giving of which instractions the defendants duly objected 
and excepted at the time. 

The cause was thereupon submitted to the court under said in- 
structions given upon the said evidence, and the court found in favor 
of the plaintiff, and filed in the cause its written opinio nand verdict, 
as follows, to wit: 


896 Written Opinion of Judge EF. B. Adams. 
In the St. Louis Cireuit Court. June Term, 1882. 


Wititiam GrLascow, &c., Commissioner, 
vs. 
Levin H. Baker et al. 


Opinion of Judge Adams. 


The plaintiff, as sole surviving commissioner, appointed by the 
county court in 1853, acting under the provisions of an act of the 
Legislature of March 3d, 1851, to take pos-sion of and sell fractional 
section sixteen for account of the schools of township 45 N., range 7 
E., brings this suit in ejectment for a portion of such sixteenth section. 

His right to prosecute this action and, if successful, to recover 
judgment is no longer an open question. 

The merits of the case are now only to be considered. Aided by 
a careful and dispassionate trial, at which all the points in contro- 
versy were ably presented to the court, and by elaborate briefs of 
counsel which, with their numerous citations of authority, have been 
carefully considered by the court, conclusions have been reached, 
which will now be stated only in the rough. 

As to plaintiff’s title : 
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SO7 The act of Congress of March 6th, 1820, entitled “An act to 
authorize the people of the Missouri Territory to form a con- 
stitution and State government,” &c., provided, first, “that section 
16 in every township, and where such section has been sold or other- 
wise disposed of, other lands equivalent thereto and as contiguous as 
may be shall be granted to the State for the use of the inhabitants of 
such township for the use of schools.” 
>y further provisions of the act it did not become operative until 
a convention of the people duly assembled should by ordinance 
accept the provisions of the act, with some conditions thereto at- 
tached. On July 19th, 1820, such ordinance accepting the provisions 
of the act of Congress was duly passed and approved. 

The effect of these two acts, one of the Congress of the United 
States and the other of the people of the State of Missouri in conven- 
tion assembled, was to vest 1m the State of Missouri, for the use of the 
schools of the township, the title in fee-simple to the 16th section in 
every township. 

By an act of Congress, May 20th, 1785, a system of surveys of the 
public lands into townships, fractional townships, sections, &c., was 
inaugurated. In harmony with this system Jos. C. Brown, a United 

States surveyor, in 1818, surveyed the 16th section of town- 
898 ship 45 N., range 7 E., and located it where it is now claimed 

to be by the plaintiffs, and so as to include, with other land, 
the premises described in the petition and herein sued for. 

While there appears to be no direct approval in terms of this sur- 
vey made by Brown on the part of the Government, its approval 
thereof is clearly manifested by subsequent acts and recognized sur- 
veys. Theapproved surveys of Madam Camp on the south, Joseph 
Hunot and James Conway on the west, and Martin Coontz on the 
north each recognize the survey of the 16th section, as made by 
Brown, as an existing monument or boundary, and in no case is 
there an interference therewith. 

It results from the foregoing, that by virtue of the act of Con- 
gress of March 6th, 1820, the ordinance of the people of Missouri passed 
and approved July 19th, 1820, the act of the Legislature of Missouri 
approved March 3d, 1851, the order of the county court of St. Louis 
county appointing commissioners in 1853, and the survey of 1818, 
and other evidence of location of the 16th section on the land in 
controversy, that plaintiff has a legal title to the land sued for un- 
less, in the language of the act of Congress of March 6th, 1820, 

“The same had been sold or otherwise disposed of (by the 
899 Government) prior to the date of such act,” the proof of which 

is undertaken by the defendants. ‘lo maintain their position 
they invoke the act of Congress of June 13th, 1812, and claim that 
by virtue of this act the legal representatives of Louis Laroche, 
Vicent Bouis, Baptiste Baceanné, and William Bizette each had 
been confirmed in their title to portions of the land in contro- 
versy prior to the passage of the act of March 6th, 1820, under 
which plaintiff claims title, and that by reason thereof an outstand- 
ing paramount title is shown, which defeats plaintiff’s right of re- 
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covery. This outstanding title is now further claimed to be in the 
defendants. 


A further claim is made by the defendants to the effect that if 


there be a failure to show such outstanding title the title to all the 
land in controversy was vested !n the schools of the village by virtue 
of the second section of the act of 1812, and that such title is supe- 
rior to plaintiff's title. 

These contentions of the defendants necessitate a consideration of 
the act of 1812. The provisions of this act, so far as they are ger- 
main ~: the present inquiry, are as foljows: 

Sec. 1. “ Be it enacted by the Senate and House of Representatives 

df the United States of America 1, In Congress assembled, 
900 That the right, titles, and claims to town or village lots, 

outlots, common field lots, and nervy tee” 6 adjoining, and 
belonging to the town or village of * * * Ree Fore 
in the Territory of Missouri, which lots have bee en inhabited, culti- 
vated, or possessed prior to the 20th day of December, 1803, shall 
be, and the same are hereby, confirmed to the inhabitants of such 
town or village according to their several right or rights in com- 
mon thereto.” 

By further provision of this act an out-boundary line was required 
to be run by the United States surveyor, so as to include the out- 
lots, common field lots, and commons belonging to the town or vil- 
lage. By section 2 of the act, all town or village lots, pearly or 
common field lots included in such out-boundary line, which are 
not rightfully owned or claimed by any private individuals, or held 
as commons, or held for military purposes, were reserved for the 


support of schools in such town or village, to the extent, however, of 


only one-twentieth part of the whole lands ineluded in such out- 
boundary survey. The evidence produced at the trial tends to show 
that the Grand Prairie common fields, consisting of parallelograms 
of land of 40 arpents in depth by 1 to 3 arpents in width, with com- 
mon eastern and western boundaries, extending from the old 
901 Spanish surveys of Martin Duralde on the north to the Cul- 
de-Sac common fields on the south, were, in a general way, 
cultivated by the old Spanish and French inhabitants of St. Louis 
prior to December 20th, 1803. 
It is conceded that the sixteenth section, a part of which is being 
sued for in this action, is located within the exterior limits of this 


common field. 


It is claimed by defendants’ counsel, Ist: That such concession 
entitles them to judgment, on the theory that the act of Congress of 
June 13th, 1812, proprio vigore, operates so as to vest title by con- 
firmation of the entire tract of such common fields in and to the 
several inhabitants, whoever they might be, who cultivated such 
lots; that, as the entire tract is, in a general way, shown to have 
been cultivated, it is unnecessary for them to show what particular 
individual cultivated any particular lot; that the act of 1812 ope- 
rates to vest title in whomsoever was the cultivator of the lot, 
whether known or:unknown, and that therefore there is an out- 
standing title shown superior to plaintiff’s in somebody. 


“ 
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It is claimed by defendants’ counsel, 2nd: That the seeond section 

of the act of June 13th, 1812, operates to vest title in any portion of 

the common field, not confirmed to an individual, in the 

902 schools of the village; that therefore there is an outstanding 

title shown to the whole of the common fields, either in the 

inhabitants or the board of president and directors of the St. Louis 
publie schools. 

It is claimed by defendants’ counsel, 3rd: That if it be necessary, 
in order that the act of 1812 shall operate as a confirmation, to prove 
that a particular individual inhabited, cultivated, or possessed, prior 
to December 20th, 1803, the particular — claimed to be confirmed 
to him, then they have shown that Laroche, Bouis, Becanné, and 
bizette, or those under whom they claim, or their leg: il representa- 
tives, did so inhabit, cultivate, or possess the particular common- 
field lots ascribed to them, and which in their aggregate now make 
up and constitute the lana sued for by plaintiff, and it 1s claimed 
that such proof is made, Ist, by direct testimony to that effect; 2nd, 
by presumptions of fact arising from certificates of confirmation 
given to them, respectively, by Recorder Hunt, acting under the 
provisions of the act of Congress of May 26, 1824, and by the board 
of commissioners (as to the Bizette tract), acting under the acts of 
Congress of July 9th, 1832, and March 2nd, 1833, together with sub- 

sequent surveys and locations thereof by the deputy surveyor. 
903 Concerning these contentions I will, in the order in which 
they are stated, briefly express my views: 

There can be no doubt that the act of 13th June, 1812, as con- 
tended by defendants’ counsel, is a grant proprio vigore of whatever 
it operates upon. The question still remains: What is operated 
upon by it?) What is granted by the act? An obvious answer, 
drawn from the language of the act itself, is that common-field lots, 
parallelograms of land, are granted to the inhabitants of the then 
village of St. Louis according to their several right or rights. These 
“several right or rights” are determined, according to the act, by 
the fact of inhabitation, cultivation, or possession prior to December 
20th, 1805. 

The act of Congress, in my opinion, is therefore a grant proprio 
vigore to an indiv idual of such common-field lot as he, the individual, 
prior to December 20th, 1803, had inhabited or possessed. Of course, 
the cultivation of a part of tract, with a claim to the entire tract, 
well defined and ascertainable, would give title to the entire tract. 

The fact of inhabitation, cultivation, or possession is the condition 
upon which the grant operates, and the existence of this conditional 
requirement is to be determined by the courts, whence a question 

arises relative to the grant. 
O04 If it be true that the act of 1812 is a grant of the entire area 

of the common fields en masse, it is difficult to understand the 
meaning of the act of May 26, 1824, which requires “ individual 
claimants” to designate their lots by proving before the recorder of 
land titles the fact of their inhabitation, cultivation, or possession, 
and the boundaries and extent thereof, so as to enable the surveyor 
general to distinguish the private from the vacant lots. 
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The position that the act of 1512 absolutely disposed of all the 
lots in the common fields is so strongly urged by counsel for the de- 
fendants that I have made a careful examination of all the cases 
wherein this subject has been considered, both by the United States 
Supreme Court and our own, and I fail to find any support for such 
theory until I strike the case of Glasgow vs. Baker, 72 Mo., 441, and 
it seems to me that the pretended support there found is fanciful 
rather than real. There is no open announcement of such doctrine 
contained in the opinion. What is there said by the learned judge, 
in delivering the opinion of the court, must be taken altogether, and 
when he speaks of a “common field lot” he speaks of it, in the full 

light of a rich experience, to lawyers and not to novices. 
905 He did not mean the land only, but the land together with 

all those legal requirements, conditions, and incidents which 
must coexist in order to constitute it a “common field lot” in law 
and in legal parlance. He obviously did not deem it necessary, after 
having written on this subject for forty years, to explain over again 
what he and all lawyers well knew to be the technical and real 
meaning of the term “common field lot.” In one paragraph of the 
opinion the learned judge uses the following language: “The weak- 
ness of defendant’s title is of noconsequence, if it is clearly established 
that the land in controversy wa a part of ‘the common fields’ of St. 
Louis, as known in Spanish times.” 

It is claimed that the use of the words “common fields” in this 
sentence without the addition of the word “lot” or “lots” is signifi- 
cant, but in my opinion it is of no special significance. The fre- 
quent reference in the immediate context to “common field lots” 
and the entire opinion considered with this sentence convince me 
that it was not intended, by such a palpable omission of a word, to 
overthrow a doctrine iterated and reiterated by the same judge in 


many former opinions, and established by a uniform series of 


906 decisions, both State and Federal, for half acentury. Again, 

it is observed by counsel that the case was reversed for no 
such reason. The grounds of reversal are clearly stated to be that 
the court erred in its instruction relative to the second survey in 1857. 

Without adverting to all the authorities which, in my opinion, 

establish the doctrine of confirmations under the act of 1812 to 
particular known persons, according to their several cultivations, 
I call attention specially to the cases of— 

Guitard vs. Stoddard, 16 How., 493. 

Glasgow vs. Hortiz, 1 Black, 595. 

Page vs. Schiebel, 11 Mo., 167. 

Gamache vs. Piquinot, 17 Mo., 310. 

Vasquez vs. Ewing, 42 Mo., 248. 

Hammond vs. Coleman, 4 Mo. Appeals, 315. 

Hammond vs. Coleman, Supreme Court of Mo. 


In some of these cases the point 1s expressly ruled against defend- 
ants’ view, and in other an examination of instructions and issues 
submitted to the jury discloses that the issue in all the cases has 
been whether or not the claimant inhabited, cultivated, or possessed, 
before 1803, the particular lot in controversy. 
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With these views and in the light of authority found, I cannot 

adopt the view of defendants’ counsel, that the act of 1812 

Y07 confirmed the entire common fields to known or unknown 
claimants alike, whomsoever they might be. 

Hence the simple fact, conceded at the trial, that the 16th section 
is within the exterior limits of the Grand Prairie common fileds is 
no defence to this action. The next position taken by counsel for 
defendants is, that if the act of 1812 did not confirm the entire area 
of the commen fields to the inhabitants of the then village of St. 
Louis, all that was not thereby confirmed to them was, by the second 
section of the act, confirmed or granted to the schools of the village. 

The opinion in the ease of Glasgow vs. Baker, 72 Mo., 445, gives 
color to this contention, but, in my opinion, only color. “The 
abandoned lots would, under the act of 1812, go to the schools,” says 
Judge Hapton, in delivering the opinion of the court. Certainly, 
if Congress should so provide. 

An unbroken line of authority of our own supreme court, com- 
meneing with Hammond vs. The Schools, 8 Mo., 65, including 
Kberle vs. The Schools, 11 Mo., 247; State vs. Henn, 19 Mo., 592, 
and, inferentially, Glasgow Us. Baker, 50 Mo., support the doctrine 

that the provision made for the schools in the second section 
908 of the act is only a reservation from sale obviously intended 
fur the schools, but not granted to them. 

The land thereby reserved was undoubtedly subject to control of 
Congress, and could have been granted, as it was in 1820, to 
another. 

sut if the court, in the opinion in Glasgow vs. Baker, 72 Mo., in- 
tended by a casual remark to overrule the established doctrine in 
this regard (which ean scarcely be supposed), even then the case of 
the defendant is not materially improved. 

The second section of the act of 1812 reserved only one-twentieth 
of the lands included in a survey therein provided. The survey 
there provided was made in 1840, and is represented in map X In 
evidence. The evidence shows that the schools have recognized 
and approved this out-boundary’ line, and have accepted and ac- 
knowledged satisfaction of their claim under the provisions of the 
act of 1812 made in their behalf. 

This provision is at best a donation by the Government to the 
schools, and in the donation the Government made provisions for a 
survey. This survey has been made, and whether conclusive for 
any other purpose it seems to be regarded as conclusive between the 
Government and its voluntary donee, the schools. 

In respect of the donation : 
90%) Vide Glasgow vs. Hartiz, 1 Black, 595. 
Kissel vs. The Schools, 18 How., 218. 
Milburn vs. Hortiz, 25 Mo., 536. 


The out-boundary line, as run by this survey of the Government, 
does not include the land in dispute. 

In my opinion, therefore, this survey and the recognition of it by 
the schools as determining the quantum of their donation, is con- 
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clusive of their right under the act of L512, and no outstanding title 
is shown to exist in the school board of this ¢ ity to the land in con- 
troversy. 

The foregoing views necessitate a consideration of the further 
question, viz., Were the legal representatives of Louis Laroche, Vin- 
cent Bouis, Baptiste Bacanné, and william Bizette confirmed by the 
act of 1812 in the title to the respective common field lots now 
claimed by them? If so, inasmuch as their lots cover the land in 
controvers: ,an outstanding paramount title is established and plain- 
tiff cannot recover. 

To establish such confirmation the burden is cast upon the de- 
fendants to prove as a substantive fact that the aforementioned al- 
leged confirmees, those under whom they claim or their legal rep- 

resentatives, each for themselves, inhabited, cultivated, or pos- 
910 — sessed, prior to December 20th, 1803, the particular lot (or a 

part thereof, under a claim for the whole), with the same 
boundaries as is now claimed to have been so confirmed to them re- 
spectively. 

(a.) Is there satisfactory direct evidence of such fact as to either 
of the alleged confirmees ? 

Whatever it be it is to be fotnd in the evidence of Sanguinette 
Hortiz, Susan Bolton, the various affiants before the recorder of land 
titles at the time of the applica- for a certificate of confirmation, the 
statements, whether oral or in formof affidavits, made to the deputy 
surveyor, Wm. H. Cozens, at the time of making the surveys of the 
alleged confirmations, the testimony of Wm. H. Cozens, and the 
report of the surveyor general to the Commissioner of the General 
Land Office of the 30th January, 1855. 

To much of this evidence an objection was interposed by counsel 
for the plaintiff. These objections will first be considered. 

The objection to the report of the surveyor general is sustained. 
See Blumenthal vs. Roll, 24 Mo., 115, and Williams vs. Carpenter, 
28 Mo., 453. 

The evidence of Witness Cozens as to what ancient citizens told 

him as to boundaries of cultivations, and the affidavits of 
91] such citizens, taken by him as to such boundaries, are, in my 

opinion, admissible, but only in so far as they relate (if they so 
do at all) to boundaries of an otherwise established and located culti- 
vation. 

So also the testimony taken by the recorder and preserved in his 
minutes is admissible for the same purpose only. Under my view, 
as heretofore expressed, that there is no confirmation under the act 
of 1812, except to an individual of the particular lot actually culti- 
vated by him, I cannot find from the testimony of Sanguinette and 
others on that point satisfactory direct evidence of suc y cultivation 
by either of the confirmees (or their legal representatives), Paroche, 
Buis, Baccanne, or Bizette, upon the lot now claimed to have been 
confirmed to them. 

The evidence is altogether of too general a character to satisfy 
this requirement. I do not overlook the comments of the supreme | 
court relative to this character of evidence. 
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See Glasgow vs. Baker, 50 Mo., and while under the doctrine of 
that case such general evidence may properly be submitted to the 
trier of the fact, as some evidence tending to show the particular 

fuct required to be found, yet I am totally unable, in the exer- 
912 cise of a conscientious judgment, to makea finding therefrom 

of such particular fact. Of course, I do not consider the 
affidavits of witnesses before THluut or before Cozens, or the state- 
ments made by either of them relative to the fact of cultivations 
us any evidence of such fact. They are entirely incompetent for 
such purpose. 

The cultivation of a given tract being established, such evidence 
is admissible only to show the extent, limit, and boundary of such 
cultivation, or the boundary of the entire tract claimed by him who 
las been shown to have cultivated a part. 

The next question for consideration is: Are there any presump- 
tions of the fact of inhabitation, cultivation, or possession arising 
from the established fact that certificates of confirmation, under the 
act of 1812, were actually — by the recorder of land titles to the 
alleged contirmees, Laroche, Bouis, and Baccanné, and that subse- 
quently they or their legal representatives secured an approved sur- 
vey of such confirmations upon the land in controversy ? 

There can be no doubt, under the authorities, as well as the obvi- 
ous ineaning of the act of May 26th, 1824, that a certificate of con- 

firmation to an individual of a common field lot, with swith 
915 certain ascertainable boundaries on the face of the earth 

designated in the certificate, affords in itself prima-facie evi- 
dence of the requisite inhabitation or cultivation of that particular 
lot by the particular confirmee, his grantors or legal representatives, 
and, in wy opinion, such a specifie certificate ought, after this lapse 
of time, to be taken and considered as almost conclusive evidence 
of such. fact. 

But these reflections do not settle the status or value of the certifi- 
cates In question. 

As to these it may be said none of them designate either the 
northern or southern boundary line by any reference to natural 
objects or other monuments on the face of the earth, so as to enable 
a surveyor to find the lot with the light of the certificate alone. 

lor instance, Laroche is confirmed for a lot “ bounded south by 
the field lot claimed formerly by a man named Rondo, and north 
by a field lot owned by Parent.” 

Bouis is confirmed for a lot “ bounded north by the field lot form- 
erly owned by Le Berge, south by the field lot formerly owned by 
John B. Provenchere.” 

Baccanne is confirmed for a lot “ bounded north by a field lot 

formerly owned by Rondo, south by the field lot formerly 

914. owned by Baptiste Corno.” 
Considering the facts that Corno and Rondo, Parent, and Le 
Berge (even if we are to presume they ever had Christian names, 
and that such Christian names as are now ascribed to them are cor- 
rect) are, so far as the evidence shows, almost mythical characters, 
it is even uncertain whether “Corno” is a spring of water ora 
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human being; and considering the further fact that the location of 
the cultivations of Corno, Rondo, Le Berge, and Parent, respectively, 
are exceedingly uncertain and doubtful, if, indeed, they ever had 
any recognized existence, it seems illogical, from such uncertainty, 
to predicate certainty of location as to the lots in controversy. 

However this survey may be, if the surveys of these confirmations 
subsequently made had located them on the land in controversy 
with the boundaries as given in the certificates, | would still be con- 
strained under the authorities to regard them as prima facie evi- 
dence of a grant under the act of 1812. But it is to be observed 
that the surveys in each case do not, as regards the northern and 

southern boundaries, conform to the certificates. 
915 Laroche, as surveyed and located, is bounded north by La- 
croix, instead of Parent, and south by Bouis, instead of Ronde. 
It was certified for confirmation as 1 x 40 arpents, surveved as 2 x 40 
arpents, and subsequently again certified according to the survey. 

Bouis, as surveyed and located, is bounded north by Laroche in- 
stead of Le Berge, and south by J. B. Provenchere, as in the confir- 
mation. But Baccanne is surveyed and located on the top of the 
southern half of Bouis, without in any respects conforming to the 
boundaries of the confirmation} because, as the surveyor says, there 
was no other place to put it. 

In addition to the complications as to the true southern line of 
Bouis, arising from the location of Baccanné thereupon, the evidence 
of the plaintiffs, in my opinion, overcomes any prima facie case in 
favor of defendants, if, indeed, they have such. [ think such evi- 
dence satisfactorily and affirmatively shows that the confirmation of 
souis is improperly located in the region now claimed for it. It is 
unnecessary for me here to trace this title; it is sufficient to say 
that I think the Bouis cultivation, as confirmed and certified to 
under the act of 1824, is the 2 x 40 arpent represented on Mosberg- 
er’s map as survey of Pierre Chouteau, Sr., under Alexis Marie, No. 

ae 
916 jaccanné, as surveyed and located, is bounded north by 

Bouis instead of Rondo, and south by Bizette instead of 
Corno. 

Is it reasonable or logical to say that these three confirmations, 
which could not by any calls of their own be located on the face of 
the earth, and which, when surveyed are not surveyed or located in 
accordance with the boundaries of the confirmations, are by reason 
of such certificate of confirmation and such survey prima facie prop- 
erly located on the land in dispute as the true and very land culti- 
rated by such confirmees respectively ? 

I may be constrained by the authorities to rule that these con- 
firmation certificate constitute prima facie evidence of cultivation by 
the confirmees on the land described in them, but I am equally 
constrained by the evidence to find as a fact that the affirmative 
proof by defendants as to the true location of the Bouis confirma- 
tion so disarranges the order of consecutive surveys, and so dissi- 
pates the boundaries as given to the neighboring surveys, as (together 
with concurrent testimony showing the surveyor’s disregard of the 
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boundaries as stated in the confirmations) to overcome such prima 
facie etlect. 

917 It is, doubtless, observed that I do not construe the third 
section of the act of May 26, 1824, as desired by defendants’ 

counsel. 

The certificates of confirmation were to serve as a guide to the 
surveyor in distinguishing the private from the public lands. Coun- 
sel claim that this provision means that such certificates and boun- 
daries contained therein were only to be regarded by the surveyor,, 
in his subsequent surveys, as a general guide to operate persuasively 
on him, perhaps, but in no sense to control his surveys or locations. 
This theory makes the surveyor a sort of appellate nisi prius tribu- 
nal over the recorder and boards of commissioners, and allows him 
to take testimeny as to loeation and cultivation before 1803, and 
that, too, without a provision for administering oaths, notice to 
others interested, or any of the other formalities and safeguards 
attending the investigation of truth. I find no authority in the 
law for such a claim. 

The surveyor’s duty was to survey according to the certificates of 
confirmation, and whenever he departed from such certificates, and 
surveyed a cultivation other than as directed in the certificate of 

confirmation, the proceeding was clearly coram non indice. 
O18 The instructions from the surveyor general or land office, 

in so far as they sanctioned any such discretionary or judicial 
power in the surveyor, were without authority of law and conferred 
no power in that regard. 

[ do not pretend to’say that such surveys, even though departing 
from the confirmations when approved by the United States Govern; 
ment, do not, as against the United States, have effect as valid and 
conclusive surveys; but a different rule is applicable when individ- 
ual rights intervene. The language of the two acts of Congress of 
April 29th, 1816, and May 26th, 1524, which confer all the power to 
survey, and the following cases are authority for the views above ex- 
pressed relative to the duty of the surveyor and the effect of his 
ucts. 

Vasquez vs. Ewing, 42 Mo., 247. 
Blumenthal vs. Bell, 24 Mo., 115. 
Glasgow vs. Baker, 50 Mo. 


[ am therefore of the opinion that whenever Mr. Cozens departed 
from the boundaries as given in the confirmations in making the 
surveys in question such surveys, either by themselves or in con- 

nection with the certificates of confirmation, can have no 
919 prima facie effect as evidence of cultivation before 1803. This 

ruling, however, does not prevent a consideration of the evi- 
dence of Mr. Cozens, in so far as it by itself bears on the issue. 

As to the Bizette survey it is claimed by defendant’s counsel that 
this is a confirmation under the act of July 4th, 1836, by the board 
of commissioners, acting under the act of July 9th, 1852, as a Span- 
ish concession granted to Wm. Bizette, February 7th, 1769, and also 
that it is a confirmation of the same board as a common field lot ; 

58—I64 : 
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that the board, in so far as it confirmed this lot as a common field 
lot, acted under the provisions of the supplemental act of Congress 
of March 2nd, 1835. 

Relative to the claim that this survey is a common field lot con- 
firmed under the act of 1812 and certified under the act of 1855, and 
confirmed under the act of July 4th, 1856, the same suggestions may 
be made as have been heretofore made concerning the Laroche, 
Bouis, and Bacchanné tracts. ‘There is no direct or presumptive evi- 
dence that it was inhabited, cultivated, or possessed before December 

20th, 1803, by Wm. Bizette or his legal representatives. 
920 The certificate of confirmation does not bound the lot by 
natural objects or other ascertainable monuments. It 1s 
bounded, in the certificate, “on one side” by Baccanneé, and “on the 
other side” by King des Noyer; but on which side by either does not 
appear. It seems to have been left for Mr. Cozens, in his assumed 


judicial capacity, to determine on which side Kiery des Noyer was 


located, and which side Baccanne. 

This patent ambiguity seems to have been an obstacle to Mr. 
Cozens in making the subsequent survey. Instead of bounding 
Bizette on the south by Kiery des Noyer or Baccanné he bounds 
him by several other and different surveys, and instead of bounding 
him on the north by Baceanné or Kiery des Noyer he gives comfort 
to Bouis by recognizing him, in this instance, instead of his rival 


claimant, Bacecanné. Again, it is to be observed that the board of 


commissioners in the certificate issued to Bizette’s legal representa- 
tives do not recognize it or report it as a common field lot, but, in 
the language of the certificate, if is confirmed “ according to the con- 

cession.” 
Relative to the claim that this Bizette survey is a confirmation, 
under the act of July 4th, 1856, as a Spanish concession I have 


921 only to repeat a former ruling made by me in the case of 


Hammond's Heirs vs. Baker et al. that such a confirmation 
does not relate back to the concession or to any other period of time 
antecedent to the date of the act, but only takes effect as a grant 
from the date of the act. A perusal of the act itself clearly discloses 
the intention of Congress not to interfere thereby with titles acquired 
prior thereto by any other person. The act provides that “ This 
act shall confer no title to lands previously located by or sold to any 
other person or persons under any law of the United States in oppo- 
sition to the rights acquired by such location or purchase.”  Pro- 
vision for relocating such confirmations upon any unappropriated 
lands of the United States was made for the relief of such persons as, 
according to the confirmations, were found to interfere with prior 
grants. 

The following authorities sustain: this view: 

Sigerson vs. Dent, 20 Mo., 489. 

De Lauriere vs. Emison, 14 Mo., 37. 

De Lauriere vs. Emison, 15 How., 525. 

Le Bois vs. Bramnell, 4 Mo., 449. 


While many other incidental and important questions are raised 


@ er ee" 


JOHN BAKER ET AL. 459 


in this cause it is believed that the foregoing considerations 
922 are prominent and controlling, and while all the points made 

by counsel have been carefully considered it is not deemed 
necessary further to elaborate any of them. 

Judgment will rendered for plaintiff for the possession of the land 
In controversy, and the — launched wpon its third voyage for the 
discovery of error. 

July 6, 1882. 

ke. B. ADAMS, Judge. 


925 Verdict. 


Wa. GLascow, Jr., Comm’r of Section 16, 7. 45 N., of R. 7 E., PVE, 
is 


Levin H. Baker et al., Def’ts. 


The court, sitting as a jury, finds the issues for the plaintiff, as 
follows: 


That the plamtifl is entitled to recover the following-deseribed tract 
of land in seetion sixteen, township I> north, of range 7 east of the Sth 
principal meridian, situate in the city of St. Louis, State of Missouri, 
and being part of the land deseribed in plaintiff’s petition and sued 
for in this action, and which part is described as follows, to wit: 

Beginning at a point in the northern line of United States survey 
No. 905, confirmed te Widow Camp’s legal representatives, where the 
eastern line of United States survey No. 1665, in the name of Louis 
Laroches, intersects the same, and running thence north 28} degrees 
east along the eastern line of the Grand Prairie common fields 71 
feet 9} inches to a point one arpent, equal to 192§ feet, southwardly 
from the northeast corner of said U.S. survey No. 1665, in the name 
of Louis Laroche; thence north 61 degrees west along a line parallel 
to the northern line of the said Laroche survey 4239 feet 6} inches 

to the intersection with the western line of said section 16; 
24 thence south along the western line of said section 16 1168 

feet S inches to the intersection with the northern line of the 
aforesaid U. S. survey No. 903,in the name of Madame Camp; 
thence south 75 degrees east along the northern line of said survey 
903 3S0L feet 4 inches to the place of beginning, the same being 
part of the land demanded. And as to the residue of the lands de- 
manded in the petition the court finds for the defendants. And the 
court assesses the damages sustained by the plaintiff at one dollar, 
and the court finds the monthly value of the rents and profits to be 
one cent. 


ELMER B. ADAMS, Judge. 


‘To which finding and verdict of the court the defendants then 
and there duly excepted at the time. 


And upon the — day of ——, 1882, within four days after the 
finding and judgment and at the same term of court, the defend- 
ants filed their motion for a new trial as follows, to wit: 
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Room 1, Circuit Court City of St. Louis. 


Witit1AM GLascow, Commissioner, &c., Plaintiff, 
US. . No. 419. 


Levin H. Baker and Others, Defendants. } 


Now come the defendants in the above-entitled cause and move 
the court to set aside the finding of the court and the judgment 
entered in this cause, and to grant a new trial, for the following 
reasons, to wit: 

Ist. The finding of the court and the judgment are against the 
evidence presented at the trial. 

2nd. The finding of the court and the judgment are against the 
weight of evidence. 

3rd. The finding of the court and the judgment are against the 
law as declared in the instructions given by the court. 

4th. Because the court erred in refusing legal and proper instruc- 
tions asked by the defendants and numbered as follows, to wit: 1, 
2, 0, 4, 6, 7, 12, 13, 16, 17, 18, 19, 20, 21, and 22. 

5th. Because the court erred in giving illegal and improper in- 
structions asked by the plaintiff against defendants’ objection and 
exception. 

6th. Because the court, against defendants’ objections, admitted 2 

illegal, improper, incompetent, and irrelevant testimony of- 
926 fered by the plaintiff; to which ruling of the court defend- 
alts duly excepted at the time. 

7th. Because the court excluded legal, proper, competent, and rele- 
vant testimony offered by the defendants, and to the exclusion of 
which defendants duly excepted at the time. 

Sth. Because the court, of its own motion, gave illegal and im- 
proper instructions against defendants’ objections and exceptions. 

BRITTON A. HILL anp 
t. E. COLLINS, 
Attorneys for Defendants. 


And on the same day the defendants filed their motion in arrest 
of judgment as follows, to wit: 


Motion in Arrest. rs 


In the Cireuit Court of the City of St. Louis. 


Ws. GLascow, Surviving Com’r for 16th See., T. 45, R. 7 E. of Sth 3 
Pr. Mer., PI’ff, 
US. 
Levin H. Baker et al., Def’ts. 
The defendants, by their attorneys, B. A. Hill and R. E. Collins, 
come now here and move in arrest of judgment in this ease, for the 
reason that the description of the land in the petition is wholly un- 


certain and indefinite, and does not apply to any specific land, and 


JOHN BAKER ET AL. LG] 


for the further reason that the verdict is not for any 
W27&928 specific part of the land described in the petition. 
B. A. HILL, 
R. Eb. COLLINS, 
Atty’s for Defendants. 


And by order of court the said motions for new trial and in arrest 
of judgment were continued from the June term, 1882, to the Octo- 
ber term, 1582. 


And afterwards, on the Ist Deceinber, 1882, at October term, 1882, 
said motion for a new trial and said motion in arrest of judgment 
coming on to be argued before the court, and, after said motions had 
been called for argument, the defendants asked leave of court to file 
the following aflidavits and certified copies of deeds, to wit: 


Affidavit of: Lb. i” a M. dD. Patehin. 


STATE OF Missouri, 
City of St. Louis, | 


Ss 


In the Cireuit Court, City of St. Louis, Oct. 'T., 1882. 


WitntiaM GLascow, Com’r, &e., PIT, 
Us. -No. 419 
BAKER et al., Det’ts. ) 


Lyman W. Patchin and Mary D. Patchin, being duly sworn, on 
oath state that neither of affiants were original parties to this suit, 
but became so after the death of Peter Lindell, the original defend- 

ant, to wit, about the vear 1S61; that Levin H. Baker, during 
029 the lifetime of said Peter Lindell, was his business manager, 

and after his death, being more fully posted than any one else 
as to said Lindell’s business and as to the matters and questions in- 
volved in this suit, and being one of said Lindell’s heirs, became a 
defendant and had the chief management and direction of the de- 
fenee herein. 

That after the death of said Lindell a partition of his estate was 
made between his heirs about the year 1865, and in said partition 
there was allotted and conveyed to affiant, Mary D. Patehin, one of 
the heirs of said Lindell, and wife of affiant, L. W. Patehin, lots or 
bloeks No-. 14, 19, and 21 of Peter Lindell’s 2nd addition to the city 
of St. Louis, lying within and being a part of the St. Louis Grand 
Prairie common field lots, and in what is generally known as the 
Laroche, 2 by 40 arpents (U.S. survey No. 1665); the Bouis, 1 by 
1) arpents (U.S. survey No. 1815); the Baccannet, 1 by 40 arpents 
(U.S. survey No. #814), and the Bizet, 1 by 40 arpents (U.S. survey 
No. 3340), and containing about 15% aeres of land, now worth, with 
the improvements which have been erected thereon, over a quarter 
of a million dollars. 

That on or about the vear 1862 affiant, Mary E. Patchin, 
930 conveyed and undivided one-half interest in said property to 
afliant, L. W. Patehin; that said property is a part of the 
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property which was, by the last judgment rendered in this cause, 
taken away from defendants and given to plaintiff. 

Affiants state that at the time they acquired their said interest in 
said property they did not know that plaintiff herein claimed any 
portion of said premises lying north of the south line of the Larouche, 
2 by 40 arpents, as laid down in the survey of the St. Louis common 
fields made by the U.S. States Deputy Surveyor Cozzens in 1855; on 
the contrary, upon diligent enquiry as to what portion of said prop- 
erty was claimed by plaintiff, they were informed, and from all 
sources of information accessible to them they had good reason to 


believe, and did believe, that plaintiff did not claim any portion of 


said Laroche tract. : 
That affiant, L. W. Patchin, was well acquainted with William 
Glasgow, plaintiff herein, and met and had frequent interviews 
with him from time to time since said properly was acquired by affi- 
ants, and at no time,either then or down to the day of the last trial, did 
he ever inform aftiants or intimate to them, or either of them, 

93 that he, as commissioner as aforesaid, or said schools, claimed 
any portion of said Laroche tract, nor did affiants or either of 

them at any time prior to the commencement of the last trial of this 
case have or receive such notice or any information whatever from 
any person teading to put them on their guard or to notify them 
or either of them that plaintiff claimed any portion of said Laroche 
tract. Hence affiant states that they were taken wholly by surprise 
when, during the progress of the last trial of this suit, plaintiff for 
the first time claimed title to and introduced evidence to obtain pos- 
session of the south half of of said Laroche tract, in addition to the 
ground previously claimed by plaintiff, and were, consequently, un- 
prepared to introduce evidence to sustain and prove up affiant’s 
title to said Laroche tract, which they could have done had they had 
notice of plaintiff's intention to extend their claim northwardly over 
the Laroche tract. Affiants state that this suit has been twice before 
tried in this court, the first time as far back as Oct., 1867, over 15 
years since, and that on neither of said trials did plaintiff obtain a 
judgment for any ground north of the south line of said 

932 Laroche tract as surveyed and established by the U.S. sur- 
veyor In 1855, and that no appeal was ever taken by plaintiff 

from either of those judgments, for the very good reason, as aftiants 
were informed, believe, and therefore state, that said judgments 
covered all the land then claimed by plaintiff. Affiants state that 
the acts of plaintiff prove that plaintiff, for many years prior to the 
last trial herein, did not claim any interest in said Laroche tract, 
and that if they ever had made or intended to make any such 
claim they had abandoned it; that plaintiff, for more than ten years 
prior to said last trial, to wit, as far back as the months of January 
and March, 1872, and from time to time after that date, exeeuted 
and delivered various deeds to persons who lad purchased from af- 
fiants and other heirs of Peter Lindell, for residence purposes, small 
lots of ground fronting on Lindell avenue (the south line of the ground 
claimed by plaintiff) and extending thence northwardly across the 
ground claimed by plaintiff to the Laroche tract and also across the 
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Laroche tract to the Hardy and Pettus tract; that said persons who 
had purchased the Lindell title to said lots from affiants and other 
Lindell heirs, afterwards being desirous of erecting valuable and costly 
linprovements thereon, and wishing to remove every cloud of 
130 title from every part thereof, bargained with plaintiff for and 
finally purhased from plaintiff all the interest plaintiff then 
claimed to have in said lots; that during said negotiations said pur- 
chasers were informed by plaintiff that plaintiff had recovered judg- 
menton the former trial up to the south line of the Laroche traet, but 
not for any part of that tract, and plaintiffs did not then make any 
claim to any portion of said Laroche tract, and consequently said 
purchasers, who were, as to these lots, the legal representatives of 
afliants and the other Lindell heirs, consented to take, and did take, 
deeds from plaintiff for only that portion of their lots lying south 
of said Laroche tract; that in nearly all of said deeds plaintiff 
recognizes the existence and loeation of said Laroche tract, and 
hound the land claimed by plaintiff and in said deeds conveyed by 
sald Laroche tract on the north, and in no ease does any of said 
deeds cover any portion of said Laroche tract, and in confirmation 
of the above statements affiants file herewith duly certified copies of 
some of said deeds, the originals not being in the possession, power, 
or control of affiants, made and delivered by plaintiff, as aforesaid, 
to each of the following persons, to wit: 
O54 A deed to Martha Wymans, trustee, dated January 22nd, 
1S72, recorded in book 437, page 451 of St. Louis city record- 
er’s office. 

A deed to James LL. Sloss, dated March 20th, 1S72, recorded in 
book 441, page 524, of said recorder’s office. 

A deed to O. B. Fillev, dated March 20th, 1872, recorded in book 
I60, page 204, of said office, made for the benefit of and paid for by 
James M. Carpenter, a purchaser from affiants. 

A deed to Julia Hl. Leonhard, dated Jan 22nd, 1872, recorded in 
hook bs, page tS2, of said records. 

A deed to B. Horton, dated Jan. 22d, 1872, recorded in book 442, 
page 168, 

A deed to Wm. 5. Pope, lsq., dated April LOth, "49, recorded in 
book 604, page Oo, 

A deed to John Baker, dated March 9th, 1878, reeorded in book 
597, page 4 he 

That the deed to said Wyman’s trustee deseribes the land therein 
conveyed as follows: 

Beginning ata point in the southern line of United States survey 
No. 1665, in the name of Louis Laroche’s legal representatives, 91 
feet 103 inches eastwardly from where said said southern line is in- 
tersected by the east line of a street called “ Cabbanna” street, laid 
down on said Laroche’s tract, running thence south 27 degrees 11 
minutes west along the eastern line of a lot conveyed by the par- 

ties of the first part, by deed of even date herewith, to Julia 
935 Hall Leonhard, 165 feet and 7 inches to the 8S. W. corner of 
the said lot so conveyed to said Julia Hall Leonard ; thence 
S. 75° 32’ E. 101 feet 10) inches to a point; thence north 25° 5 
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east 140 feet 3 inches to the said southern line of said survey 1665, 
and thence along said last-named line north 61° west 4 feet 4 inches 
to the place of beginning. 

And the descriptions of the lands eonveyed in the other deeds 
above mentioned in like manner refer to said Laroche tract as lying 
on the north of the land therein conveved. 

That by these and other acts of the plaintiff it became generally 
known and understood in the community, and affiants were thereby 
induced to believe and did believe, that plaintiff made noclaim to 
any part of said Laroche tract, and that if at any time they had 
ever claimed it or any portion thereof they had, ever since the de- 
livery of the above-mentioned deeds and for many years prior to 
the last trial of this cause, abandoned all claim to any part of said 
Laroche tract. 


That affiants were misled and deceived by these aforesaid acts of 


plaintiff, and were prevented thereby from preparing any defense 

to said claim on the last trial of this cause. 
Affiants state that, relying upon the aforesaid acts of plaintiff, by 
which plaintiff disavowed all claim of title to said Laroche 


936 tract, they have from time to time, since the former trials of 


this cause in which plaintiff made no claim to said Laroche 
tract, sold divers portions of said “Laroche tract to and for large 
sums of money, and executed and delivered deeds warranting the 
title thereto; that the parties to whom affiants sold have put up 
valuable and costly improvements thereon, and affiants have in- 
curred onerous liabilities, which they would not have incurred but 
for the said acts of plaintiff; that the portions of land lying in said 
Laroche tract so sold as aforesaid*by affiants were taken possession 
of and enclosed, and said costly improvements placed thereon by 
said purchasers, with the full knowledge of plaintiff, long before the 
last trial of this cause, and yet plaintiff made no objection to said 
premises In said Laroche tract being taken possession of or to said 
improvements being made thereon, and gave no notice of their 
claim to said premises either to affiants or to said purchasers. 

Affiants file herewith the affidavits of Wm. 8. Pope, Peter L. Foy, 

who purchased from afhants, or from other legal representatives of 
said Peter Lindell, portions of said Laroche tract in further con- 

firmation of the statements herein made. 
937 Affiants state that for more than 50 years past they and 

those under whom they claim and to whom they have con- 
veyed have been in the continuous, actual, adverse, open, and no- 
torious possession of the property first hereinabove described, and 
during all that time said property has been, by the proper authori- 
ties, assessed to and the taxes paid by them, or by those under whom 
they claim or to whom they have conveyed portions thereof, as 
aforesaid. 

LYMAN W. PATCHIN. 
MARY D. PATCHIN. 


Sworn and subscribed before me by said Lyman W. Patchin and 
Mary D. Patchin, his wife, this 23rd day of November, 1882. 


ad 
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Mv commission expires June 29th, 1885. 
[SEAL. ] FRANK OBEAR, 
Notary Publie, City of St. Louis. 


Affiants state that they have a just and perfect defense to plain- 
tiff’s suit, and that if granted a new trial they will be able to estab- 
lish, by competent testimony, the facts herein stated. 

LYMAN W. PATCHIN. 
MARY D. PATCHIN. 


Subscribed and sworn to before me by.said Lyman W. Patchin 
and said Mary D. Patchin this 25rd day of November, 1882. 
My commission expires June 2, 1555. 
[SEAL. | FRANK OBEAR, 
Notary Public, City of St. Louis. 


938 A jfidavit of B. Horton. 
STATE OF Missount, ) : 
. ¥ . > SS . 
City of St Louis, j 
In the Circuit Court of the City of St. Louis, State of Missouri. 
October ‘Term, 1882. 


> 
Ww. GLAscow, Com’r, &c., Plaintiff, ) 
vs. + No. 419. 
BAKER et als., Defendants. j 


Benj’n Horton, being duly sworn, on oath states: About the month 
of January, A. D. 1872, I purchased, through Edward Wyman, Esq., 
all the interest then claimed by the above-named plaintiff in and to 
a certain lot of ground which | had previously purchased of L. H. 
Baker & wife, legal representatives of Peter Lindell, deceased, said 
lot being in block No. 15 of Peter Lindell’s 2nd addition addition to 
the city of St. Louis and in U.S. surveys No. 1815, in the name of 
Vineent Bouis’s and legal representatives, and U.S. survey No. 1665, 
in [the] name of Louis Laroche’s legal representatives, and having a 
front of 101 feet 10} inches on the north side of Lindell avenue and 
extending back northwardly across said survey No. 1813 and across 
said survey No. 1665,in the name of said Laroche’s legal representa- 
tives, to the land usually known as the Hardy & Pettus tract, and is 
covered by the judgment for possession rendered in favor of plain- 

tiff on the last trial of this cause. In pursuance of said pur- 
939 chase plaintiff executed and delivered a deed to affiant, dated 

January 22nd, 1872, recorded in book 442, page 168, of the 
office for record of deeds in the city of St. Louis, in which said deed 
the location of the said United [States] survey No. 1665, in the name 
of Louis Laroche, is recognized and described as lying north of the 
land claimed by plaintiff. Said deed does not cover any portion of 
said lot of aftiant lying in said Laroche tract, plaintiff at that time 
claiming only up to the south line of said Laroche tract, but no part 
of affiants’ lot lying in said Laroche tract. 

BENJ’N HORTON. 
o99—O64 
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Subscribed and sworn to before me, at office at St. Louis, this 25d 
day of November, 1882. 
[SEAL. ] ENRIQUE PARMER, 
Notary Public. 
Term expires June 26, 1885. : 


Affidavit of Peter L. Fay. 


STATE OF Missourtr, | a 
City of St. Louis, ss 


Circuit Court, City of St. Louis, Missouri. Oct. Term, 1882. 


WILLIAM GLascow, Com’r, &c., PI’f, \ 
Us. 
3AKER et als., Def’ts. j 
Peter L. Fay, being duly sworn, on oath states: [am 58 years 
old; have resided in the city of St. Louis 29 years; have read 
the petition in this cause and the judgment rendered by the 
940 court on the last trial thereof; am well acquainted with the 
land covered by said judgment; it covers the residence of 
myself and wife, situate on Lindell avenue, 125,), feet west of Grand 
avenue. Our title to said premises is derived from the Lindell heirs, 
the defendants in‘this suit. We paid full market price for said prop- 
erty, believing we were obtaining a perfect title, and without knowl- 
edge or even a suspicion that it was claimed by plaintiffor any other 
person. ‘The north and greater part of our said premises lies in the 
Laroche common field lot or tract as located and surveyed by the 
United States surveyor in 1855, and was not embraced or covered by 
either of the two previous judgments rendered in this cause. The re- 
mainder of our said premises lies south of said Laroche tract and 
fronts on Lindell Ave. Before we purchased said premises, wishing 
to put up durable and costly improvements thereon, affiant made 
diligent enquiry as to the title, and learned that the plaintiff herein 
made no claim to land in said Laroche tract, and that the title of 
said Lindell heirs in said tract was perfect and undisputed. A ffiant 
valled, among others, upon Mr. Walsh, the secretary of the board 
of public schools, and was told by him that the claim of said 
schools to land in the 16th section, township 45 north, range 
94] 7 east, did not extend farther north than the north line of 
the Bouis tract, and that they had no claim to any part of the 
Laroche tract as designated in said survey of 1855, and in proof 
thereof he showed me the maps of the school lands. On said maps 
the land claimed by the schools were colored with a peculiar tint to 
distinguish them from the ground not claimed by the schools. 
These maps, I presume, are still there in the secretary's office to bear 
witness to these facts, and to show what lands were claimed and 
what were not claimed by the schools at that time. 

Affiant has been informed, and believes it to be true, and therefore 
states that plaintiff, through ds authorized agents, prior to the pur- 
chase of affiant’s said residence, had compromised with divers per- 
sons their claims to land in said 16th section on a long line extend- 
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ing the whole length of said Laroche tract and on the south side 
thereof, and making no claim to land in said Laroche tract, and 
that by such and other acts and declarations of common notoriety 
showing an abandonment of all claim, if they had ever made any, 
to all land in said Laroche tract, affiant and others were induced to 
buy and invest their money in property in said Laroche tract, now 

covered by the judgment last rendered herein, in the full be- 
M42 ~~ lief that they were getting a good title, and that, if plaintiffs 

had ever claimed, they had abandoned all claim to property 
In said Laroche tract. 

The plaintiff, on or about the — day of ——, A. D. —, and long 
before the rendition of said judgment, executed and delivered a 
conveyance of the whole interest they then claimed in the said 
premises of affiant and wife, and in said conveyance of their interest 
recognized the southern line of said Laroche tract .as the northern 
boundary of their claim; that affiant, sinee the purchase of the said 
premises, has put up improvements thereon at a cost of about 
$48,000; that said improvements were in progress from about the 
month of October, 1880, until March, 1882, and that the whole of 
sid premises, including that which lies within the said Laroche 
tract, were enclosed and taken possession of by affiant in those years, 
and neither Mr. Glasgow, the commissioner, nor any other officer or 
agent of said school board or of plaintiff ever made any, objection 
to the making of said improvements, or gave any notice of claim 
to any portion of said premises, and that never, until after the last 
trial and rendition of said judgment, did affiant or his wife have 

any notice that plaintiff made any claim to any portion of 
943 their premises lying within the Laroche tract; that there is 

nothing in the petition in this cause that would enable affiant 
or any other person to discover that plaintiff claimed any portion of 
their premises. Affiant makes this affidavit at request of L. W. and 
Mary D. Patchin, but reserves to himself and wife to resort to such 
other legal remedies as they may be entitled to. 


PETER L. FAY. 


Subscribed and sworn to beforesme this 28th day of October, 
[SSz. 
[| SEAL. | SIMEON T. PRICE, 
Notary Public. 
Commission expires Jane 2nd, 1885. 


Affidavit of E. O. Stanard. 


Srare OF Muissourt, |. 
= . ’ . P SS ‘ 
( ili of ft. Louis, j 
In St. Louis Cireuit Court, No. 1. 
GLASGOW vs. BAKER. 


i. O. Stanard, being sworn, says that for a number of years past 
he has owned a lot of ground in the city of St. Louis, said lot being 
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situated partly in U.S. survey 1813 and partly in U.S. survey 1665, 
in the name of Louis Laroche’s legal representatives. 

This affiant further says that the commissioners for school section 

sixteen have for many years past claimed land lying south 

944 of said U.S. survey 1665, and embracing the southern por- 

tion of affiant’s said lot; that about the year 1577 affiant 


negotiated with the said commissioners for a release by them of 


the claim thus made by them to the portion of said lot lying in 
said survey 1813, but no arrangements were perfected, because affiant 


considered that said commissioners asked too high a price for their 


said claim. This affiant further says that during said negotiations 
he conversed with William Glasgow, Jr., one of the commissioners 
of said section sixteen, and that all ne soti itions for a compromise 
between said commissioners and aftiant were with reference to that 
portion of said lot lying in said survey 1518,and said Glasgow made 
no claim on me for any portion of my lot in survey 1665. 


KE. O.STANARD. 


Sworn to and subscribed before me this twenty-third day of No- 
vember, A. D. 1882. 
[ SEAL. | CHAPMAN 8. CHARLOT, 
Notary Public, City of St. Louis. 


Commission expires June 27, 1855. 
Affidavit of Wm. S. Papie. 


STATE OF Missourt, | : 
¥* ¥ . f SS ha : « 
City of St. Louis, | 
In the Circuit Court, City of St. Louis. Oct. Term, 1882. 
WILLIAM GLAsGow, Com’r, &c., vs. BAKER et al. 


945 . William S. Papie, of the city of St. Louis, makes the follow- 
ing statement, to wit: 


That on or about the 25th day of Nevember, 1878, he thought of 


purchasing a lot of ground on Lindell Ave., just west of Grand ave- 
nue and on the north side of Lindell avenue, from Mrs. Nathaniel 
Mason and her husband; that he requested J. G. McClellan, title 
examiner, to make him an abstract of the title of said lands, to wit: 
A lot of ground in block No. 1961 of the city of St. Louis, Mo.. and 
in lot or block No. 14 of what is known as Peter Lindell’s 2nd addi- 
tion said city, and described as follows: Beginning in the north line 
of Lindell avenue two hundred and thirty-eight L feet west of the 
west line of Grand avenue, thence running went ‘along the north 
line of Lindell avenue seventy-tive feet ; thence north and parallel 
with Grand avenue 221 feet, more or less, to the south line of the 
Hardy and Pettus tract; thence east on said line seventy-five feet, 
more or less, to a point where a line drawn from the beginning 
point on Lindell avenue and parallel with Grand Ave. would strike 
said south line of Hardy and Pettus tract; thence with said line so 
drawn south 221 feet, more or less, to said beginning point; that 
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said J. G. McClellan’s title-examining office reported, among other 
matters, the following concerning said lot of ground, namely: 
46 “| find a well-vested title in fee to said lot in Mrs. Caroline, 
wife of Nathaniel Mason, clear of lien, except as hereinafter 
noted under the head of liens.” 

This lot is portion of the estate of Peter Lindell, deceased, and of 
that part thereof which, in the division of his real estate, was allotted’ 
to Mrs. Mary D., wife of L. W. Patchin.” * * * “ The title of a 
triangular part of the front of this lot on west line of this lot, 20 feet 
wide, on east line of this lot, 6 feet, is claimed adversely to Mrs. 
Mason by the commissioners of the fractional see. 16, T. 45, N., & R. 
7 EK. St. Louis Co.,and familiarly known asthe public school claim,’ 
and. being that portion of the lot in question which hes in the 
boundaries (just or otherwise) of fractional see. 16,'T. 45 N., R. 7 EL, 
but which is in conflict with surveys which are claimed to be para- 
mount to the pub lic school claims. That t portion of the lot in ques- 
— lying within the school claim is designated on annexed diagram 
by the pink coloring. 


(Signed) J. G. McCLELLAN. 


That on the first page of this certificate of title is drawn a dia- 

vrai or plat of the lot, entire size, eveneral field in blue, and 

947 the small triangular part said to be claimed by the school 
board in pink colors. 

Affiant further says that, being desirous of possessing said lot 
for a home for himself and family, and being assured by Mr. S. W. 
Patchin and others that the school commissioners would compro- 
inise or quit-claim to all that portion of the lot claimed by them for 
a reasonable sum of money, this afliant purchased said lot for him- 
self and wife; that having so purchased said lot he wished to have 
it entirely free from all claims of eve ry kind, and therefore proposed 
to Mr. William Glasgew and Mr. Wm. C. Taylor, the school com- 
missioners, to purchase from them all their title to said lot before 
purchased by affiant, and also all their claim upon the ground lying 
east of lis said lot and adjoining thereto, then owned by Mrs. 
Nathaniel Mason. 

Affiant then intending to purchase more ground on the east of 
that already purchased, in order to havea larger lot, and this school 
claim being on said eastern ground, he proposed to purchase the 
whole of the said school claim, and thereafter to purchase more of 
Mrs. Mason, which he did, to wit, 15 feet more on the north line of 

Lindell avenue, next east of lot before purchased. 
O48 In pursuance of this design, affiant proposed to said school 

commissioners to pay * * * — twelve hundred dollars 
in cash for all their claim on this ground. This proposition was 
accepted. Affiant understood that the entire claim of the school 
commissioners to the whole of this lot, and in fact to all that Mrs. 
Mason owned next east of him, to be included in this purchase and 
sale, and no mention was made by said commissioners, or either of 
them, as to their claiming any more of said land; in facet, afhant 
expected to receive a quit-claim deed to said lands describing it 
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entire; but when the deed was delivered it simply described the 
triangular piece claimed by said commission-, as follows: 

This deed, made this tenth day of April, 1879, by and between 
William Glasgow, Jr., and William C. Taylor, commissioners, of 
section sixteen, township forty-five north, &e., parties of the first 
part, and William 8. Papie, &e., -c., witnesseth: That said parties of 
the first part, by virtue, &¢., and in consideration of the sum of 
twelve hundred dollars to them in hand paid, the receipt of which 
is hereby acknowledged, do grant, sell, convey, and quit-claim unto 
the said party of the second part the following-deseribed property, in 

the city of St. Louis, State of Missouri, to wit: Beginning on the 
949 north lineof Lindell avenue,at a point where the eastern line of 

alot owned by FE. O. Stanard would, if prolonged southwardly, 
intersect the same; thence eastwardly along the north line of Lin- 
dell avenue one hundred and five feet four inches, more or less, to 
the intersection of the south — of what is known as the Laroch’s 
tract with the said north line of Lindell avenue; thence westwardly 
along said south line of Laroche to the said eastern line of Stanard 
one hundred and five feet, more or less; thence southwardly twenty- 
six feet eight inches, more or less, to the place of begining; and 
said grantors do also dedicate to public Use as a highway forever a 
strip of ground extending from the southern boundary of the lot 
conveyed to the northern boundary of the survey in the name of 
Widow Camp, having a leneth along Lindell avenue of one hun- 
dred and five feet four inches by a width of thirty feet, more or less, 
from north to south. 

Affiant further says that he gave his notes for 3 of the purchase 
price, due in one and two years from date of purchase, and having 

no notice of any further claim on said lot than that named 
950 above, and having purchased, as he fully believed, all of the 

claim of the school commissioners to said ground, he did, on 
the 18th day of May, 1880, purchase of said Caroline Mason fifteen 
feet more next east of his former purchase, and paid all cash there- 
for, at-the rate of $125 per froni foot, fully believing that the title 
then received was perfect and free from the claim of the said school 
commissioners, and as they became due he paid his notes and inter- 
est in full. Afflant says that had he had from said commissioners 
or others any intimation that anv claim was made to the balance of 
his lot north of that part purchased of the commissioners he would 
have declined to pay his said notes, and endeavored to enjoin collee- 
tion till the settlement of said claim, and he could thus. probably, 
have secured himself against the possible irresponsibility of the 
sellers and warrantors in case said claim could be sustained. But 
said commissioners knew of his said purchase, and sold him all the 
claim they had therein, and left affiant with a clear title, so far as 
they were concerned. 

Affiant further says that said commissioners made no claim to the 
rear part of his lot, or to the land out of which it is carved, till 

long after affiant had erected a dwelling-house thereon for 
951 himself and moved into the same, nor was afliant then. nor 
has he since, been notified by said commissioners of any claim 
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Lo the specific lot here deseribed, but that he has seehl a judgment 
of the court awarding to said commissioners what is known as the 
Laroche tract, of which the northern and greater portion of affiant’s 
homestead lot is a part. 


WILLIAM 8S. PAPE. 


Sworn to and subseribed before me this 31st day of October, A. D. 
LSS. 
[SEAL. J R. J. DELANO, 
Notary Public, Nf. Louis. Mo. 


Term expires Feb'y 3, 1885. 
Deed. Glasgow, JT. el al ln i@ SN. Pape. 


This deed, made this tenth day of April, 1879, by and between 
William Glasgow, Jr., and oma (’. Taylor, commissioners of 
section sixtee Hl, township forty-five north, range seven east, by vir- 
tue of their appointment by ne county court of St. Louis county 
on the 12th of April, 1851, under an act of the General Assembly 
of the State of Missouri. approved March Srd, 1851, of the city ot 
St. Louis, State of Missouri, parties of the first part, and William 8. 
Pope, also of the city of St. Louis, State of Missuri, party of the 
second part, witnesse ih | 

That said parties of the first part, by virtue of the a ye Coli- 

ferred upon them by the aforesaid appointment and act, and 
sherZ also by an ordinance of the Municipal Assembly of the city 

of St. Louis, numbered 11040, and up proved March 29th, 
1879, and in consideration of the sum of twelve hundred dollars to 
them in hand paid, the receipt of which is hereby acknowledged, do 
grant, sell, convey, and quit-claim unto the said party of the second 
part the following-deseribed property in the city of St. Louis, State 
of Missouri, to wit: Beginning in the north line of Lindell avenue, 
at a point where the eastern line of a lot owned by E. O. Stanard 
would, if prolonged southwardly, intersect the same; thence east- 
wardly along the north line of Lindell avenue one hundred and five 
feet four inches, more or less, to the intersection of the south line of 
what is known as the Laroche tract, with the said north line of Lin- 
dell avenue; thence westwardly along said south line of Laroche to 
the said eastern line of Stanard one hundred and five feet, more or 
less; thence southwardly twenty-six feet eight inches, more or less, 
to the place of beginning: and said grantors do also dedicate to 
public use as a highway, forever, a strip of ground extending from 
the southern boundary of the lot conveyed to the northern bound- 
ary of the survey in the name of Widow Camp, having a length 

along Lindell avenue of 105 feet 4 inches by a width of 
955 thirty feet, more or less, from north to south : to have and 

to hold the same, with all rights, privileges,and appurtenances, 
unto him, said William S. Pope, his heirs and assigns, forever. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above mentioned. 

WM. GLASGOW, Jr. [sEat. 
WM. ©. TAYLOR. [ SEAL. 
Commissioners of Section 16, 7. 45 N., Range 7 East. 
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STATE OF Missourt, | 
City of Sf. Louis, j 
Be it remembered that on this tenth day of April, eighteen hun- 

dred and seventy-nine, before me, the undersigned, notary public in 

and for the city aforesaid, and whose commission expires the 16th 

November, 1881, came Wm. Glasgow, Jr., and Wim. C. Taylor, as 

commissioners of sec. 16, T. 45 N., R.7 east, who are personally 

known to me to be the same persons whose names are subseribed to 
the foregoing instrument of writing as parties thereto, and they ac- 
knowledge the same to be their act and deed for the purposes therein 
mentioned. 

In testimony whereof I have hereunto set my hand and affixed 

my official seal this 10th day of April, 1879. 

[Seal. James Cummisky, Notary Public, City St. Louis, Mo.] 
JAMES CUMMISKY, 
Notary Public, City of St. Louis. 


SS. 


94 Filed and recorded April 11th, 1879, at 11.26 a. m. 
C. W. IRWIN, Recorder. 

STATE OF Missouri, } 

City of St. Louis, | 

I, the undersigned, recorder of deeds, certify that the foregoing is 
a true copy of an instrument in writing executed by Win. Glasgow, 
Jr., et al., commississioners of sec. 16, T. 45 N., R. 7 east, to William 
S. Pope, together with the acknowledgment and date of filing and 
recording thereof, as fully as the same remains of record in my office, 
in book 604, page Dob, 

Witness my liand and official seal this 21st November, 1882. 


[SEAL. | C.W. IRWIN, Recorder. 


[U.S. rev. stamp $3.00. W.G.,Jr.,W.C. T. M’ch 20th, "G2. | 
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Deed from Glasgow, Jr., et al. to J. L. Sloss. 
In the County Court of St. Louis County. 
THurspay, March 21st, 1872. 

Now at this day come William Glasgow, Jr., and William C. 
Taylor, commissioners of section 16, township 45, range 7 east, and 
submit their report, representing that they have sold two other lots 
of ground in litigation, on the north side of Lindell avenue, to wit, 
150 feet in front by 115.03(78.2) in depth, to Oliver B. Filley, for five 
thousand dollars, & 100 feet in front by 783(52.11) in depth, to James L. 
Sloss, [for] two thousand six hundred and sixty-six 38,4, dollars, 
955 which is according to schedule of prices affixed to said land, 
based upon valuations of Messrs. Leftingwell and Pitzman, and 
said commissioners also submit the agreement made with said par- 
ties, and also deeds for said property for the approval of the court, 
which report the court refers to the committee in school lands and 
loans for its recommendation and report in the premises. And 
thereupon comes the committee on school lands and loans and sub- 
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mits its report in relation to said matter, recommending that the 
action of said commissioners be approved by the court, and that the 
deeds may be executed according to the act to authorize the sale of 
fractional section sixteen, township 45, range 7 east, approved M’ch 
3, 1851, and that the money realized by reason of the terms of the 
compromise, to wit: 


ON GP. Oe Fe i lie hh wk ces . « ace ane ee ee 
me SONOS Te TN i i is ae cote ne ee 2.666 67 
TOE a viicis dtl da cdin xnes onineiciu ee 1. ee 


be disposed of as follows, VIZ: 
First. That they pay out of said fund all necessary costs by them 
incurred, and also the attorney’s fees in said matter. 
Second. That they pay into the county treasury, for the benefit of 
the school fund, the rest and residue of said fund. 
Upon due consideration, the court order that the report of 
956 said committee be approved and adopted, and that the action 
of said commissioners be, and the same is hereby, approved, 
together with the agreements of said parties submitted, and that 
said commissioners execute deeds to said parties respectively for the 
lots of ground above mentioned upon the paviment of the sums 
above named, the money to be disposed of as recommended by the 
committee ; and the court further order that the deeds submitted be 
referred to the committee on school lands and loans for report as to 
the form and execution thereof. 
FRIDAY, March 22, 1872. 
The committee on school lands and loans, to which was referred 
for examination, on the 21st inst., the deeds made by Wm. Glasgow, 
Jr.,and Wm. C. Taylor, commissioners of section 16, township 45, 
range 7 east, to Oliver b. Filley and James L. Sloss, now reports that 
said deeds are properly executed, according to law and in accordance 
with the order of this court of March 21, 1872, requiring said com- 
missioners to execute deeds to said parties for the respective portions 
of said fractional section 16, township 45, range 7 east, and, having 
duly considered said matter and being fully advised of and concern- 
ing the same, the court order that said deeds be, and the same are 
hereby, approved, and that the same be executed and deliv- 
957 ered respectively to said grantees on the payment of the sev- 
eral sums of money named as consideration therefor. 


STATE OF MISSOURI, | He 
County of St. Louis, f°” 


I, Fred’k C. Schaenthaler, clerk of the county court of St. Louis 
county, certify the above and foregoing to be a true copy from the 
record on file in my office. 

In witness whereof I hereto set my hand and affix the seal of 
said court this 25th day of March, A. D. 1872. 

[ SEAL. ] F.C. SCHAENTHALER, Clerk, 
Per CHS. F. VOGEL, D. C. 
60—964 
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This deed, made and entered into this 20th day of March, eighteen 
hundred and seventy-two, by and between William Glasgow, Jr., 
and William C. Taylor, surviving commissioners of fractional sec- 
tion sixteen, of township forty-five north, range 7 east, appointed 
agreeably to an act of the General Assembly of the State of Mo. 
entitled “An act to authorize the sale of fractional section sixteen, 
township forty-five north, range 7 east,” approved March the third, 
eighteen hundred and fifty-one, parties of the first part, and James 
L. Sloss, of the city and county of St. Louisand State of Mo., party of 
thesecond part, witnesseth : That the said parties of the first part, under 

the provisions of the -forementioned act of the General Assei- 
YDS b ly, and in consideration of the sum of twe hnty ‘six hundred 
and sixty-six ;%3, dollers, to themin hand paid by said party 
of the second part, the receipt of which is hereby acknowledged, and 
in further consideration of the condition and agreement herein- 
after expressed, do by these presents bargain and sell, convey, and 
confirm unto the said party of the second part, his heirs and assigns, 
the followingsdeseribed lot or parcel of land in said county of St. 
Louis and State of Mo., being part and parcel of said section No. 
sixteen, meted and bounded as follows—that-is to say: Beginning 
at a point in the southern line of United States survey 1635, in the 
name of Louis Laroche’s legal representatives, four hundred and’ 
thirty-one feet and eight inches (431 ft. 8 in.) east from where said 
southern line is intersected by the east line of a street called Cabanné 
street, laid down on said Laroche’s tract, being the northeast corner 
to lot this day sold by the parties of the first part to Oliver B. Fil- 
ley ; thence south twenty-two devrees forty-five and one-half minutes 
west (S. 22° 453 min. W.), seventy-seven feet and two inches (77 ft. 
2 in.) to the southeast corner of said lot this day sold to said 
Fiiley by said first parties; thence south seventy-five deg. thirty 
two min. east (S. 75° 32 min. E.) one hundred feet (100 ft.) 
_ to a point; thence north bata nty-two deg. fifty-one and 
999 three-fourths min. east (N. 22° 153 min. E.) fifty-one feet and 
eleven inches (51 ft. 11 in. any said southern line of said survey 
1665,and thence in said last-named line north sixty-one degrees west 
(N. 61° W.) ninety-nine feet seven and three-fourths inches (99 ft. 7 
in.) to the place of beginning; and the said grantors hereto do also 
hereby dedicate to public use as a highway, forever, a strip of ground 
extending from the southerly boundary of the lot hereby conveyed 
to the northe rly boundary of United States surve y 905, In the name 
of the Widow Camp’s legal representatives, said strip bei ing one hun- 
dred feet long from east to west and thirty feet, more or less, wide 
from north to south; to have and to hold said bargained premises 
to the said party of the second part, his heirs and assigns, in fee- 
simple, forever; upon this express condition, however, and it is pro- 
vided and mutually agreed upon, that if at any time hereafter said 
grantee, his heirs or assigns, shall cause or permit to be erected on 
said bargained premises any baudy-house, slaughter-house, chemical 
works, foundry, soap factory, glue factory, lard-oil or starch factory, 
brewery, plaining- mill or steam saw-till, or other establishment that 
would create nuisance, or shall suffer any of the trades or busi- 
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960 ness belonging to such buildings to be carried on upon said 
premises, then these presents shall become void and of no 
effect, and the estate hereby granted shall revert and be holden in 
like manner and with like effect as if this deed had not been made. 
In testimony whereof the said commissioners, parties of the first 
part, have hereunto set their hands and seals the day and year first 
above written. 
WM. GLASGOW, Jr.,; [SEAL. 
WM. C. TAYLOR, ore, 
Commissioners. 
STATE OF MISSOURI, ae 
County of St. Louis, { oes 
Be it remembered that on this twenty-tirst day of Mareh, eighteen 
hundred and seventy-two, before me, the undersigned, notary publie 
in and for the county aforesaid, duly commissioned and qualified, 
came Wm. Glasgow, Jr., and Wm. ©. Taylor, commissioners, as des- 
ignated in the foregoing deed, personally known to me to be the 
same commissioners wlfose names are subseribed to the foregoing 
instrument of writing as parties thereto, and they acknowledged the 
sume to be their act and deed, for the purposes therein mentioned. 
In testimony whereof I have hereunto set my hand and affixed 
my official seal, at office in the city of St. Louis, the day and year 
last aforesaid. 
O15] [SEAL. | JAMES CUMMISKY, 
Notary Public, St. Louis Co., Mo. 


Filed and reeorded April 26th, 1872. 
W. C. KENNETT, Recorder. 

STateE OF Missourt, |. 

City of Si. Louis, f 88 

[, the undersigned, recorder of deeds, certify that the foregoing Is 
a true copy of an instrument of writing exeeuted by Wm. Glasgow, 
Jr., et al., commissioners, to James L. Sloss, together with the certifi- 
eate of acknowledgment and date of filing and recording thereof, as 
the same remains of record in my office in book 441, page 524. 

Witness my hand and official seal this [Sth Nov’r, 1882. 


[SEAL. | C. W. IRWIN, Recorder. 
[U. 8. 8., $4.00. G. & F., Jan 22, 72. } 
Glasgow, SPs el al, lo BY. ni}. Llorton. 


This deed, made and entered into this twenty-second day of Jan- 
uary, eighteen hundred and seventy-two, by and between William 
Glasgow, Jr., and William C. Taylor, survivors of the board of com- 
missioners forthe sale of fractional section No. 16, township 45 north, 
range 7 east, appointed in pursnance of an act of the General Assem- 
bly of the State of Missouri entitled “An act to authorize the sale 
of section No. 16, T. 45 N., R.7 east,” and approved March 3rd, 1851, 

and acting herein not only as such, but also in pursuance of 
9562  aspecial order of the county court of St. Louis county, Mis- 
souri, of date Monday, the 15th day of January, 1872, parties 
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of the first part, and Benjamin Horton, of the city and county of St 
Louis and State of Missouri, party of the second part, witnesseth 
That the said parties of the first part, for and in consideration of 
the sum of thirty-eight hundred dollars to them in hand paid by 
said party of the second part, the receipt of which is hereby acknowl- 
edged, do by these presents burgain and sell, convey and confirm 
unto the said party of the second part, his heirs and assigns, forever, 
the following-described lot or parcel of ground lying and being situ- 
ated in the county of Saint Louis and State of Missouri, and being 
part and parcel of said section No. 16, meted and bounded as fol- 
lows—that is to say: Beginning ata point in the southern line of 
United States survey L665, in the name of Louis Laroche’s legal 
representatives, one hundred and eighty-six feet two and one-half 
inches eastwardly from where said southern line is intersected by the 
east line of a street called “Cabanne street,’ laid down on said La- 
roche’s tract, running thence south twenty-five degrees five minutes 
west (S. 25° 5’ W.) in the easterly line of a lot conveyed by the first 

parties, by deed of even date herewith, to Martha L. Wyman’s 
963 trustee, one hundred and forty feet three inches (140’ 3’’), to 

the southeast corner of said lot so conveyed to said Martha 
L. Wyman’s trustee; thence south seventy-five degrees thirty-two 
minutes east (S. 75° 32” E.) one hundred and one feet ten and one- 
half inches (101 103’) to a point; thence north twenty-two degrees 
thirty-eight minutes east (N. 22° 38” E.) one hundred and fifteen 
feet and one-half inch (115’ 03’’) to the said southern line of said 
survey 1665, and thence in said last-named line north north sixty- 
one degrees west (N. 61° W.) ninety-five feet ten and one-half inches 
(95’ 103’’) to place of beginning. 


And the grantors hereto do also hereby dedicate to public use as 
a highway forever a strip of ground extending from the southerly 
boundary of the lot hereby conveyed to the northerly boundary of 
the United States survey 903, in the name of the Widow Camp’s 
legal representatives, said strip being one hundred and one feet and 
ten and ten and one-half inches long from east to west, and thirty 
feet. more or less, wide, from north to south; to have and to hold 
said bargained premises to the said Benjamin Horton, his heirs and 
assigns, In fee-simple, forever, upon this express condition, however: 
And it is provided and mutually agreed upon that if at any time 
hereafter said grantee, his heirs or assigns, shall cause or permit to be 
erected on said bargained premises any baudy-house, slaugh- 
964 ter-house, chemical works, foundry, soap factory, glue factory, 
lard-eil or starch factory, brewery, planing-mill or steam saw- 
mill, or other establishment that would create nuisance, or shall 
suffer any of the trades or business belonging to such buildings to 
be carried on upon said premises, then these presents shall become 
null, void, and of no effect, and the estate hereby granted shall 
revert and be holden in like manner and with like effect as if the 
deed had not been made. 


In testimony whereof we, said commissioners, have hereto set our 
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hands and seals this twenty-second day of January, eighteen hun- 
dred and seventy-two. 


WM. C. TAYLOR, SEAL. 
Commissioners. 


WM. GLASGOW, Jr., ca 


STATE OF Missouri, i] ee : 
County of St. Louis, j cei 


Be it remembered that on this thirty-first day of January, eigh- 
teen hundred and seventy-two, before me, the undersigned, notary 
public in and for said county and State, duly commissioned and 
qualified, came William Glasgow, Jr., and William C. Taylor, com- 
missioners, as designated in the foregoing deed, personally known 

to me to be the same commissioners whose names are sub- 
965 scribed to the foregoing instrument of writing as parties 

thereto, and they acknowledged the same to be their act and 
deed for the purposes therein mentioned. 

In testimony whereof | have hereunto set my hand and affixed 
my official seal at office in the city of St. Louis the day and year 
lust aforesaid, 

[SEAL. | JAMES CUMMISKY, 
Notary Public, St. Louis County, Mo. 


In the County Court of St. Louis County. 


Tuurspay, February 1st, 1872. 

And now at this day come into court Wm. C. Taylor and Wm. 
Glasgow, Jr., surviving commissioners for sale of fractional section 
sixteen (township forty-five north, range 7 east), and present for the 
inspection of the court tie deeds by them made, respectively, to 
Julia Hall Leonard, Henry P. Wyman, trustee for Martha L. Wy- 
man, and Benjamin Horton, all dated the 22nd day of January, 
1872, and being the deeds for the respective portions of said frac- 
tional section sixteen, township forty-five north, range seven east, 
ordered by this court to be made by said commissioners by its order 
of the 15th day of January, 1872, which deeds the court refer to 
the committee on school lands and loans for examination, with the 
request to report thereon on Monday next. 


Monpbay, February 5th, 1872. 

966 The committee on school lands and loans, to which was 

referred for examination on the Ist inst. the deeds made by 
Wm.C. Taylor and William Glasgow, Jr., surviving commissioners 
for sale of fractional section sixteen, township forty-five north, range 
seven east, to Julia Hall Leonard, Henry P. Wyman, trustee for 
Martha L. Wyman, and- Benjamin Horton, now reports that said 
deeds are properly executed according to law and in accordance 
with the order of this court of January 15th, 1872, requiring said 
commissioners to execute deeds to said parties for the respective 
portions of said fractional section sixteen, township 45 north, range 
seven east, and having duly considered said matter, and being fully 
advised of and concerning the same, the court order- that said deeds 
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be, and the same are hereby, approved, and that the same be 
executed and delivered, respectively, to said grantees on the pay- 
ment of the several sums of money named therein as consideration 
therefor. 


STATE OF Missourr, | _. 
County of St. Louis, § 3 
I, Frederick C. Schoenthaler, clerk of the county court of St. 
Louis county, certify the above and foregoing to be a true copy from 
the record on file in my office. 
967 In witness whereof I have set my hand and affixed the 
seal of said court at office in St. Louis this eighth day of 
February, A. D. one thousand eight hundred and seventy-two. 
[ SEAL. | I. C. SCHOENTHALER, Clerk, 
Per CHAS. F. VOGEL, D. C. 


Filed and recorded February Sth, 1872. 


W. C. RENNETT, Recorder. 


STATE OF Missouri, | 
City of SZ. Louis, } 
I, the undersigned, recorder of deeds, certify the foregoing to be a 

true copy of an instrument in writing executed by the county of St. 

Louis by commissioners (to use of fractional section 16, T. 45 N., R. 

7 E.) to Benjamin Horton, together with acknowledgment and date 

of filing and recording thereof,as the same remains on record in my 

office, in book 442, page 168. , 

Witness my hand and official seal this 16th day of November, 

1882. 

[Seat] C. W. IRWIN, Recorder. 


[U. 5. rev. stamp, $4.00. Glasgow & Taylor, Jan’y 22d, 1872.] 


s Ss 


Deed. Glasgow, Jr., et al. to M. L. Wymans, Trustee. 


This deed, made and entered into this twenty-second day of Jan- 
uary, eighteen hundred and seventy-two, by and between William 
Glasgow, Jr., and William C. Taylor, survivors of the board 

968 of commissioners, for the sale of fractional section No. 16, 
township 45 north, range 7 east, appointed in pursuance of 

the provisions of an act of the General Assembly of the State of 
Mo., entitled “An act to authorize the sale of seetion No. 16, T. 45 
N., R. 7 E.,” and approved M’ch Sd, 1851, and acting herein not 
only as such, but also in pursuance of a special order of the county 
court of St. Louis county, Mo., of date Monday the 18th day of Janu- 
ary, 1872, parties of the first part, and Henry P. Wyman, of the city 
and county of St. Louis, and State of Mo., party of the second part, 
and Martha L. Wyman, wife of Edward Wyman, of the same place, 
party of the third part, witnesseth: That the said parties of the first 
part, for and in consideration of — sum of thirty-eight hundred dol- 
lars to them in hand paid by the said party of the second part, the 
receipt of which is hereby acknowledged, and the further sum of one 
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dollar, to them in hand paid by said party of the third part, the 
receipt of which is also acknowledged, do by these presents bar- 
gain and sell,convey,and confirm unto the said party of the second 
part, and to hissuecessors in trust forever, the following-described 
969 lot or parcel of ground lying and being situated in the county 
of St. Louis and State of Mo., and being part and parcel of 
sald section No. 16, meted and bounded as follows—that is to say: 
Beginning at a point in the southern line of United States survey 
No. 1665, in the name of Lonis Laroche’s legal representatives, 
ninety-one feet and ten and one-half inches (91’ 103”) eastwardly 
from where said southern line is intersected by the east line of a 
street called “ Cabanne street,” laid down on said Laroche’s tract, 
running thence south twenty-seven degrees eleven minutes west 
(S. 27° 11” W.) along the easterly line of a lot conveyed by the 
parties of the first prea by deed of even date hennuilal to Julia Hall 
Leonard, one hundred and sixty-five feet and seven inchés (165’ 7”), 
to the southwest corner of the said lot so conveyed to said Julia 
Ilall Leonard; thence south seventy-five degrees thirty-two minutes 
east (S. 75° 32” I.) one hundred and one feet ten and one-half 
inches (101 ft. 10} in.) to a point; thence north twenty-five degrees 
five minutes east (N. 25° 5 min. E.) one hundred and forty feet and 
three inches (140 ft. 3 in.) to the said southern line of said survey 
1665,and thence along ms last-named line north sixty-one degrees 
W. (N. 61 deg. W.) ninety-four feet and four inches (94 ft. 4 in.) to 
the place of beginning. 
Y70 And said grantors hereto do also hereby dedicate to publie 
use, as a highway forever, a strip of ground extending from 
the southerly bound: ary of the lot hereby conveyed to the northerly 
boundary of United States survey 903, in the name of W idow 
Camp’s legal representatives, said strip being one hundrd and one 
feet ten and one-half inches long from east to west and thirty feet 
wide from north to south; to have and to hold the same, together 
with all and singular the privileges and appurtenanees thereunto 
belonging or in any manner appertaining, unto the said party of 
second part, and to his successor in trust, for the sole and separate 
use, benefit, enjoyment, and behoof of the said Martha L. Wyman, 
her heirs and assigns, and entirely free from all control, restraint, or 
interference whatever on the part of her husband; the said Martha 
LL. Wyman to have, hold, use, occupy, and enjoy the exclusive and 
undisputed possession of said premises and the appurtenances there- 
unto belonging, with full power, without the intervention in any 
manner whatsoever of her husband, to direct the sale, lease, or other 
disposal of the same at her own will and pleasure, and to receive, to 
her. own separate use and benefit, the proceeds of such sale, 
971 and all rents and profits arising or accrueing from the lease 
or other disposal of the same, the said party of the second 
part holding said real estate —— at all times to the direction, in 
writing under her hang and seal, of the said Martha L. Wyman, 
her heirs and assigns, as to the sale of — ‘eal estate, whether 
by lease, conveyance in fee, assigninent, or sont ‘r of this trust or’ 
otherwise, and without the intervention of s: nid Edward Wyman in 
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any manner whatsoever; and the said Martha L. Wyman shall 
have power at any time hereafter, whenever she shall from any cause 
deem it necessary or expedient by any instrument In writing, under 
her hand and seal, and by her acknowledged, to nominate and ap- 
point a trustee in the place and stead of the party of the second part 
above named, which trustee or trustees so appointed, or the survivor 
of them, shall hold the said real estate upon the same trust as above 
recited, and subject to the direction and control of said Martha L. 
Wyman, in writing, under her hand and seal, in like manner as is 
above provided, and upon the nomination and appointment of such 
new trustee or trustees the estate in trust, hereby vested in the party 
of the second part, shall thereby be fully transferred and 
972 vested in the trustee or trustees so appointed by the said 
Martha L. Wyman. And this conveyance is made upon the 
further trust that if the said Martha L. Wyman shall die without 
having directed the disposal of the fee-simple absolute of said prop- 
erty, otherwise than by last will, then said trustee shall convey and 
dispose of the fee-simple of said property as said Martha L. Wyman 
shall, by her last will and testament, or any other instrument of 
writing signed by her in the nature of a last will, direct and appoint. 
And the said party of the second, part accepts and covenants faith- 
fully to perform and fulfill the trust herein created; and further to 
have and to hold said bargained premises to the said party of the 
second part and to his successors in trust and to his assigns in fee- 
simple forever upon this express condition, however : : And it Is pro- 
vided and mutually agreed upon that if at any time hereafter said 
grantee, his successor in trust or assigns, shall cause or permit to be 
erected on said bargained premises any baudy-house,slaughter-house, 
chemical works, foundry, soap factory, glue factory, lard-oil or 
starch factory, brewery, platning mill, or other establishment that 
would create nuisance, or shall suffer any of the trades or 
973 businesses belonging to such buildings to be carried on upon 
said premises, then these presents shall become void and of 
no effect, and the estate hereby granted shall revert and be holden 
in like manner and with like effect as if this deed had not been 
made. 

In testimony whereof we, said commissioners, have hereto set our 
hands and seals this twenty-second day of January, eighteen hun- 
dred and seventy-two. : 

WM. GLASGOW, Jr., [seat] 
WM. C. TAYLOR, [SEAL. | 
Commissioners. 
STATE OF MissouRt, 
County of St. Louis, j 


Be it remembered that on this thirty-first day of January, eigh- 
teen hundred and seventy-two, before me, the undersigned, notary 
public in and for said county and State, duly commissioned and. 
qualified, came Wm. Glasgow, Jr., and Wm. C. Taylor, commission- 
ers, as designated in the foregoing deed, personally known to me to 
be the same commissioners whose names are subscribed to the fore- 


JOHN BAKER ET AL. : 481 


going instrument of writing as parties thereto, and they acknowl- 
edged the same to be their act and deed for the purposes therein 
mentioned. 

In testimony whereof I have hereunto set my hand and aflixed 
my official seal, at office in the e1 ty of St. Louis, the day and year 
last aforesaid. 

[ SEAL. | JAMES CUMMISKEY, 
Notary Public. Ni. Louis County, Mo. 


a In the County Court of St. Louis County. 


THuurspay, February 1st, 1872. 
And now, at this day, come into court Wm. C, Taylor and Wm. 
Glasgow, Jr., surviving commissioners for sale of fractional section 
sixteen, township forty-five north, range seven east, and present for 
the inspection of the court the deeds by them made, respectively, 
to Julia Hall Leonard, Henry P. Wyman, trustee for Martha L. 
Wyman, and Benjamin Horton, all « lated the 22d d: ay of January, 
1872, and being the deeds for th respective portions of said frae- 
tional section sixteen, township forty-five north, range seven east, 
ordered by this court to be made by said commissioners by its order 
of the 15th of January, 1872, which deeds the court refer- to the 
committee on school lands and loans for examination, with the re- 
quest to report thereon on Monday next. 
MIONDA . - ki bruary Sth, LS52. 
The committee on school lands and loans, to which was referred 
for examination on the Ist inst. the deeds made by Wm. C. Taylor 
and Wm. Glasgow, Jr, surviving commissioners, for the sale of frae- 
tional section sixteen, township forty-five north, range seven east, to 
Julia Hall Leonard, Henry P. Wyman, trustee for Martha L. Wyman, 
ana Benjamin Ilorton, now reports that said deeds are properly exe- 
cuted according to law and in accordance with the order of this 
979 court of January loth, 1572, requirmg said commissioners to 
execute deeds to said parties for the resp ctive portions of said 
fractional section sixteen, township forty-five north, range seven east. 
and having duly considered said matter, and being fully advised of 
and concerning the same, the court order that said deeds be, and the 
Ssutine are hereby, approved, and that the same be executed and 
delivered respectively to said grantees on the payment of the several 
sums of money named therein as consideration therefor. 


STATE OF Missouri, es 
County of Nf. Louis, j ale 
I, Frederick C. Schoenthaler, clerk of the county court of St. 
Louis county, certify the above and foregoing to be a true copy from 
the record on tile in my office. 
lin witness whereof I hereto set my hand ‘and affix the seal of said 
court, at office in St. Louis, this eighth day of February, A. D. one 
thousand eight hundred and seventy-two. 
[SEAL. | lk. C. SCHOENTHALER, Clerk, 
Per CHAS. F. VOGEL, D. C. 
61—D64 
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Filed and recorded February Sth, 1872. 
W. ©. KENNETT, Recorder. 


STATE OF Missourt. } ; 
. , a » RS sy 
City of St. Louis, | 


976 B the undersigned, recorder of deeds of std city, certify 
that the foregoing is a true copy of an Instrument In writing, 
executed by William Glasgow, Jr., ¢ ad., a of fractional 
section sixteen, No. /6, township 45 north, range 7 east, to Martha 
Hi Wyman’'s trustee, together with the pi ll . of acknowledgy- 
ment, &e., and date » of filing and recording y xe of, is the Same 
remains on file in my office, in book 457, ] ag 451. 
Witness my hand and offictal seal this sixteenth day of November, 


A. D. 1882. 
[SEAL. | .z W. a \\V iN, Pecorder. 


[U. S. stamp, $5.00. W.S., Jr.. & W. C. T., M’ch 20th, '72.] 
Deed. Win. Glasgow, JSi.. el al. ly f). B. hill f VE 


This deed, made and entered we this twentieth day of March, 
elahtee n hundred and Seventy-two, by and between William Glas- 
gow, Jr., and William C. Tayler, surviving commissioners of frac- 
tional section sixteen of township lorty-ve north, rahn@e@e seven east, 
appointed adyrer ably to an act otf thie Cron ral Asse mbly (>) the Stat 
of Missouri, entitled “An act to auth Orize the sale of fractional 
section sixteen, township lorty-five north, ranges Vi neast.” ap prove ‘| 

Mareh the third, eighteen hundred and fifty-one, parties of 
977 the first part, and Oliver B. Filley, of the eitv and county of 

St. Louis and State of Missouri, party of the second part, 
witnesseth : 

That said first parties, under the provisions of the forementioned 
act of the General Assembly, and in consideration of the sum of five 
thousand dollars to them in) hand paid by the sald Party of the 
second part, the receipt of which is hereby acknowledged, and fur- 
ther consideration of the condition and agreement hereinafter ex- 
pressed, do by these presents bargain and sell, convey, and confirm 
unto the said party of the second part, his heirs and assigns, the 
following-described lot or parcel of land in said county of St. Louis 
and Siate of Missour!, being part and parcel of said section number 
sixteen, meted and bounded as follows—that is to say. Beginning 
at a point in the southern line of United States survey 1665, in — 
name of Louis Laroche's legal representatives, two hundred and 
eighty-two and one-twelfth feet (282,',) east from where said southern 
line is intersected by the east line of a street called Cabanneé strect, 
laid down on said Laroche tract; thence south twenty-two degrees 
thirty-eight minutes west (S. 22° 3S W.) one hundred and fifteen 
and one twenty-fourth feet (115,1,) to a point, the southeast corner 

of a lot lately conve fr by the parties of the first part to Ben- 
978 jamin Horton; thence south seventy-five degrees thirty-two 
minutes east (S. 75° 32’ EF.) one hundred and fifty feet (150) 
to a point; thence north twenty-two degrees forty-five and one-half 
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minutes east (N. 22° 453” E.) seventy-seven feet and two inches, 
tan ?’’) to said southern line of said SuUPVeCY LGbo: thence in) said 
last-named line north sixty-one d “recs West (™. 6i° W.) one hun- 
dred and forty-nine feet and seven inches (149’ 7’) to the place of 
beginning. 

And the said grantors hereto do hereby dedicate to public use, as 
a highway forever, a strip of ground extending from the southerly 
boundary of the lot hereby conveyed to the northerly boundary of 
United States survey 905, in the name of the Widow Camp's legal 
representatives, said strip being one | hun ired and fifty feet long from 
east to west and thirty feet, more or less, wide from north to south; 
to have and to hold said premises io said party of the second part, 
his heirs and assigns, in fee-simple forever, upon this express condi- 
tion. however: And it is provided and mutually agreed upon that 
ns at any time hereafter said grantee, bis heirs or assigns, shall cause 

‘permit to be erected on said bargained premises any bawdy-house, 


slaughter-house, chemical works, foundry, soap factory, glue 
; 
i 


ee - , ao 
979 factory, lard-oil or starch factory, brewery, planing-mill, or 
*, 4 a } . > 
aM saw-mill. or vther es ii) staan hil that would create 
nuisance, or shall suffer any of the tra r business belonging to 
such building to be carrted on ns ns id premises, then these pres- 
' ._ ' ° . P rt 
ents shall become void and of no effect, and the estate hereby granted 
. .% a ee - oe ’ 
Siiahit Vest abet by holed lk 1}. GIRO WANN! anid with like effect ils if 
| ron ricyl reror } cle 
' if i i 4 : Pile ° 


it LOSLITIION whereol the said comn “lOnCTs have hereto set their 
hands and seals the day ane vear first — written. 
WM. GLASGOW, Jr, [SEAL. 
WM. C. TAYLOR, fears, 


Conriirissioners. 


STATE OF Muissourt., 
County of SN, Lows, } 


Be it remembered that on this twenty-first dav of Mareh, eighteen 
hundred and seventy-two. before me, thi undersigned, il notary 
publie im and for the uuntv aforesaid duly commissioned and 
qualified, Cite Wilha: tl Gi: AUsLZowW, Jr.. ana William c. ‘Taylor, COoln- 
MIssioners, as designated in the foregoing deed, personally known 
to me to be the same commissioners vliose names are subscribed 

the foregoing instrument of writing as parties thereto, 
Si) and they acknowledged the same to be their act and deed for 

the purposes ther in) mentioned, 

In testimony whereof | have hereunto set my hand and affixed my 
oflicial seal, at office in the city of St. Loe the day and year last 
aforesaid, 

JAMES CUMMISKEY, 
Volary Public, St. Louis Co., Mo. 


riled and recorded Oct. 28th, 1872, at 12.50 p.m. 


W.C. KENNETT, Recorder. 
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STATE OF Missourt, | 
Cityof St. Louis, | 


ae . 


% the undersigned, recorder ot deeds, certify that the foregoing Is 
a true copy of an instrament in writing executed by William Glas- 
fow, Jr., et al., commissioners, to O. b. illey, together with the ac- 
knowledgment and date of filing and recording thereof, as fully ils 
the same remains of record in my office, in book 460, page 20-4. 

Witness my hand and official seal this 1Sth day ol November, 
1882. : 

[SEAL. | C. W. IRWIN, Lecorder. 


QS] Deed. Glasgou Jr... et al. to J. He. Leonard. 
In the County Court of St. Louis County. 
THURSDA . # It bruary | sf, 1S72. 
And now at this day came into court Wm. ©. Taylor and Wm 
Glasgow, JY. surviving commissioners for sale of fractional section 
sixteen, township forty-five north, range seven east, and present for 
the inspection of the court the deeds by them made respectively to 
Julia Hall Leonard, Henry P. Wyman, trustee for Martha L. Wy- 
man, and Benjamin Horton, all dated the 22d day of January, 1872, 
and bring the deeds for the respective portions of said fractional 
section sixteen, township forty-five north, range seven east, ordered 
by this court to be made by said commissioners by its order of the 
loth day of January, 1872, which deeds the court refer to the com- 
mittee on school lands and loans for examination, with the request 
to report thereon on Monday next. 
MonpbDay, kebruary oth, 1872. 
The committee on school lands and loans, to which was referred 
for examination on the Ist inst. the deeds made by Wm. C. Taylor 
and Wm. Glasgow, Jr., surviving commissioners for sale of frae- 
tional section sixteen, township forty-five north, range seven east, 
to Julia Hall Leonard, Henry P. Wyman, trustee for Martha 
L. Wyman, and Benjamin Horton, now reports that said deeds 
are properly executed ‘according to law, in accordance with 
the order of this court of January 15th, 1872, requiring said com- 
missioners to execute deeds to said parties for the re spective portions 
of said fractional section sixteen, township forty-five north, range 
seven east, and having duly considered said matter, and being fully 
advised of and concerning the same, the court order that said deeds 
be, andthe sameare hereby, appreved, and that the same be executed 
and delivered respectively to said grantees on the payment of the 
several sums of money named therein as consideration therefor. 


9S: 


— 


SrTaTe OF Missouri, | 
“y e «cy ‘ SS. 
County of St. Louis, | 
I, Frederick C. Schoenthaler, clerk of the county court of St. Louis 
county, certify the above and foregoing to be a true copy from the 
record on file in my office. 
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[In witness whereof I hereto set my hand and affix the seal of said 
court, at office in St. Louls, this ¢ rerhth day of February, A. 1). one 
thousand eight hundred and seventy-two. 

[SEAL | lh. ©. SCHOENTIHALER, Clerk, 
Per C. F. VOGEL, DB C. 


This deed, made and entered into this twe nty-seconad day of Jan- 
uary, elghteen hundr nd 7 ( seventy-two, by and between William 
(ilasvow, Jr. ith i itis LT: cL \ lor. survivors of the boara of COll- 
missioners for the sie or fractional section No. 16, township 45 
north, range seven (7) east, appointed in pursuance of an act of the 
General Assembly of the State of Missouri, entitled An act to author- 
ize the sale of section number sixteen (16), T. 45 N., R.7 E., and ap- 
proved Mareh 3d, 1851, and acting herein not only as such, but also 
In) pursuance of a special ord r of the county court of St. Louis county, 
Missouri, of date Monday, the 1Sth day of January, 1872, parties of 
the first part. and Jalia Hall Leonard, of the city and county of St. 
Louis, and State of Missourl, party of the second part, witnesseth : 
That the said parties of the first part, for and in consideration of the 
sum of forty-seven hundred dollars to them in hand paid by the 
said party of the second part, the receipt of which ts hereby acknowl- 
edged, do by these presents bargain and sell, convey and confirm 
unto the said party of the second part, her heirs and assigns, forever, 
the following-deseribed lot or parcel of ground, lying and being sit- 

uated in the county of St. Louis and State of Missouri, and 


WS4 being part and parcel of section No. 16, meted and bounded 

as Pp iE — ey is to say: Beginning at a point In the south- 
ern line of United States survey 1665 in thename of Louis Laroche’s 
] 


legal representatives, where the same is intersected by the east line 
of a street called Cabanne street, laid down on said Laroche’s tract, 
running thence south twenty-eight degrees fifty-five minutes west 
(S. 28° 55’ W.) one hundred and ninety feet seven and one-fourth 
Inches (190’ 71") to a stone planted; thence south seventy-five 
degrees thirty-two minutes east (S. 75° 32° I.) one hundred feet toa 
point - thence north twenty-seven degrees eleven minutes east (N. 
27° 11” E.) one hundred and sixty-five feet seven inches (165’ 77) 
to a point in the said south line of said stirvey 1665, and thence in 
suid last-named line north sixty one degrees west (61° W.) ninety- 
one feet ten and one-half inches (91’ Lok’’) to the beginning; that 
said grantors hereto do also hereby dedicate to public use as a highway 
forever a strip of ground sixty feet wide, west of and adjoining the 
lot hereby conveyed, extending from said south line of survey 1665 
southwardly to the north line of United States survey 905, in the name 
of Widow © amp S legal represents itives, adil the ‘y also he re ‘by dedicate 

to like use another strip of ground extending from the southerly 
So boundary of the lot here by conveyed to the northerly bound- 

ary of said SUFVCY « 903, bel ny one hundred feet long from east 
to west and thirty feet wide, more or less, from the north to the 
south; to have and to hold the said bargained premises to the said 
Julia Hall Leonard, her heirs and assigns, in fee-simple forever, 
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upon this eXpress condition, however: And it ts provided and mu- 
tually agreed upon that if at any time hereafter said grantee, her 
heirs or assigns, shall cause or permit to be erected on said. bar- 
gained premises any bawdy-house, slaughter-house, chemical works, 
foundery, soap-factory, vlue-factory, lard-ol or starch factory, 
brewery, planing-mill, or steam saw-mill, or other establishment 
that would create nuisance, or shall suffer any of the trades or busi- 
nesses belonging to such buildings to be carried on upon said prem- 
ISes, then these presents shall become void and of no effeet, and the 
estate hereby granted shall revert and be holden in like manner and 
with like effect as if this deed had not been made. 

In testimony whereof we, said commissioners, have hereto set our 
hands and seals this twenty-second day of January, cighteen hun- 
dred and seventy-two. 

WM. GLASGOW, Jr, [span] 
WM. C. TAYLOR, [SEAL | 
Conniissioners. 
986 Sratre oF Missouri, sae 
County of St. Louis. ( ti 

Be it remembered that on this thirty-first day of January, eighteen 
hundred and seventy-two, before me, the undersigned, notary pub- 
lic in and for said county and State, duly commissioned and quali- 
fied, came William Glasgow, Jr., and William C. Tavlor, commis- 
sioners, as designated In the foregoing deeds, personally known to 
me tobe the same commissioners whose names are subscribed to 
the foregoing instrument of writing as parties thereto, and they ae- 
knowledged the same to be their, act and deed for the purposes 
therein mentioned. 

In testimony whereof I! have hereunto set my hand and affixed 
my official seal, at oflice in the city of St. Louis, the day and year 
last aforesaid. 

[ SEAL. | JAMES CUMMISKEY, 
Notary Public, St. Louis Co., Mo. 


Iiled ana recorded eb'y Ze, 1872. 
W. ©. KENNETT, Recorder. 
Sratre or Missourt, 
City of St. Louis, | 


a the undersigne d, recorder of deeds, certify tla foregoing to be n 
true copy of an Instrument in writing executed by William Glas- 
vow, Jf., et al., commissioners of fractional see. 16, Z, by N., 
987 Kk. /7 east, to Julia H. Leonard, together with the acknowl- 
edgement and date of filing and recording thereof, as fully 
as the same appears of record in my office in book 445, page 482. 
Witness my hand and official seal this 16 November, 1882. 


[SEAL. | i. ee IRWIN, Recorder. 


SS . 


Deed. Wr. Glasgow, Jr., ct al. to J. Baker. 


This deed of compromise, made this 9th day of March, 1878, by 


and between William Glasgow, Jr., and William C. Taylor, com- 
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missioners of section sixteen, township forty-five, range seven east, 
appointed by the county court of St. Louis county on the Lith day 
of April, 1851, under an act of the General Assembly of the State of 
Missouri, entitled “An act to authorize the sale of fractional section 
sixteen, township forty-five, range seven east,’ approved March 3d, 
1851, parties of the first part, and Jolin Baker, party of the second 
part, all of the city of St. Louis, State of Missouri, witnesseth : 
Whereas the Municipal Assembly of the city of St. Louis, as sue- 
cessor of the county court of St. Louis county, in regard to section 
sixteen, township forty-five, range seven east, by its ordinance No. 
10560, approved Feb’y 5th, 1575, did approve an agreement 
988 of compromise entered into by and between said commis- 
sioners and John Baker, an adverse claimant of part of said 
section (16) sixteen, whereby said commissioners were authorized by 
said Municipal Assembly to execute to said John Baker a convey- 
ance of the land hereafter described, the same being a part of said 
sixteenth section, in consideration of the conveyance of another 
portion of said sixteenth section to said commissioners, witnesseth : 
That in consideration of the premises above recited, and of the exe- 
cution and delivery to said parties of the first part by said John 
Baker and wife of a deed of even date herewith, and of the sum of 
one dollar to said parties pac, the receipr of all which is hereby uc- 
knowledged, they, the said William Glasgow, Jr., and William C., 
Taylor, commissioners as aforesaid, do hereby bargain, sell, convey, 
and confirm unto the said John Baker, his heirs and assigns, the 
following-described real estate in the city of St. Louis, State of Mis- 
souri, and part of said sixteenth section, to wit: All the ground com- 
prised between the western line of the lot conveyed in pursuance of 
said compromise by said John Baker to said parties of the first part 
by deed of even date herewith (which line is parallel to the divid- 
ing line between lets or blocks numbered 21 and 22 of 
So Peter Lindell’s second addition. to the city of St. Louis and 
255 feet west therefrom) on the east, the western line of sec- 
tion sixteen on the west, Lindell Place on the north, and MePher- 
son avenue on the south, with the exceptions of one hundred feet 
on McPherson avenue by one’ hundred and forty-nine feet ten 
inches in depth, now claimed by the St. Louis Co-operative Building 
Association, and known as lot No. 10 in block No. 22; to have and 
to hold the same, with all the rights, immunities, privileges, and 
appurtenances to the same belonging, to the said party of the second 
part, his heirs and assigns, forever; the said commissioners hereby 
covenanting that they, their heirs, executors, and administrators, 
will warrant and defend the title to the premises to the said party 
of the second part, and to his heirs and assigns, forever, against the 
lawful claims of all persons claiming under them as commissioners 
aforesaid, 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year above written. 
WM. GLASGOW, Jr., SEAL. ] 
WILLIAM C. TAYLOR, iad 


Commissioners of Section Sixteen, Township 45, Range 7 East. 
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NO STATE OF Missount, | 
City of St. Louis. . 
be it remembered that on this ninth day of Mareh, A. D. 1878, 
before me, the undersigned, i Hotwary public In an lors Lidl cILY and 
Siate, came William Glasgow, Jr., and William C. Taylor, commis- 
sioners, as designated in the foregoing deed, personally known to me 
to be the same persons and commissioners whose names are sub- 
scribed to the foregoing instrument of writing as parties thereto, and 
they acknowledge the same to be their act and deed for the purposes 
therein mentioned. : | 
In testimony whereof I have hereto set my hand and aflixed my 
official seal the dav-and 
[Seal Ph. Vernet Taylor, Notary Public, St. I 


PH. VIERN 


year first above w ritten. 

lis Co., Mow] 

Ok LAY LOR, 
Notary Public. 


I was qualified Dee. 20th, 1875, and my term expires Noy. 24th, 
1SS1. 
PH. VERNET TAYLOR. . 


Miled and recorded June 12, a- 11.20 a. m., LS7S. 


DD. tt. MacADAM, Recorder. 


Nore.—The words “ persons and ” ())} line 7% puoe ri a oft this record 
are Interlined in original deed. | 


STATE OF Missourt, | _.. 
City of St. Louis, jo ° , 


[, the undersigned, recorder of deeds, certify that the foregoing is 
a true copy of an Instrument in writing exeeuted by Wm. Glas- 
991 | gow,Jr., etal, commissioners, to John Baker, together with the 
acknowledgment, date of filing, and recording thereof, as the 
Same remains of record in miy othiee, In) book ong, page rs 4 
Witness mv hand and. official seat this 18th day of November, 
1882. } | 


[SEAL] C. W. IRWIN, Recorder. 


Which request the court refused, and would’ not permit the same 
to be filed, as improper under the rules of court, but announced that 
the judge would take them and read them in connection with these 
motions, which was done; to which ruling of the court the defend- 
ants then and there duly excepted at the time. 


The rule of court above referred to is rule NXTV of cireuit eourt, 
as follows: 

Rute XXIV. “A flidavits filed in support of or against any motion 
shall not be amended after they are filed, nor shall either party, after 
the,time limited for making any motion, nor after the motion is 
called up for argument, be allowed to file additional aflidayits with- 
out special leave to do so.” 


= 
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And, by order of court, said motions for new trial and in arrest of 
judgment were continued from the October term, 18582, to the De- 
cember term, 1882. 
992 And the court afterwards and on the 4th day of December, 
1882, overruled said motion for a new trial, and also said 
motion in arrest of judgment; to which action and ruling of the 
court the defendants then and there duly excepted at the time. 
And afterwards and on the 6th day of December, 1882, the de- 
fendants filed their motion for a judgment, notwithstanding the 
verdict, and affidavits in support thereof as follows, to wit: 


Motion for Judgment, Notwithstanding Verdict. 
In the Cireuit Court, City of St. Louis. 


WILLIAM GLaAscGow, Jr., Com’r, &c., Plaintiff, 
Us. 


Levin H. Baker ef al., Defendants. 


The said court having overruled defendants’ motions for a new 
trial and in arrest of judgment, the said defendants now come and 
move the court to set aside the judgment rendered in this cause and 
to render judgment in favor of the defendants, notwithstanding the 
verdict rendered, for the following reasons, to wit: 

The court, sitting as a jury, found from the evidence that the 
premises in dispute were within the out-boundary lines of the Grand 
Prairie common field of St. Louis, and the court also found, and so 

stated from the bench, that the lots in the lots in the Grand 
993 Prairie common field, from the Cul-de-Sac common field on 
the south to the durable surveys on the north, were inhabited 
and cultivated by various inhabitants of St. Louis prior to Decem- 
ber 20th, 1803, in one continuous series of lots, and on such finding 
the verdict and judgment, under the instructions, should have been 
for the defendants. The defendants file herewith the annexed affi- 
davits of bystanders in the court in support of this motion, the said 
aflidavits being those of Charles Gibson, Robert I. Collins, and 
in support of this motion. 
©. GIBSON anp SON, 
. FLOURNOY, ann 
. A. HILL & 
MCOBERT EF. COLLINS, 
Attorneys for Defendants. 


ee 


I 
I 


Affidavit of C. Gibson in Support of Mo. for Judgment. 
STATE OF Missourt, County of St. Louis: 
In St Louis Cireuit Court. 


Wa. GLaAsaow, Jr., Com’r, &ec, Plaintiff, 
vs. No. One. 
Levin H. Baker ef a/., Defendants. 


Charles Gibson, of counsel for L. W. Patchin, being sworn, says 
62—V64 
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he was employed in the above-entitled cause after the rendition of 


the verdict in the last trial; that the attention of the court, during 


the argument of the motion for a new trial, was called to its find- - 


ing of facts, and the court, during the argument of the motion, 
994 announced from the bench that it, as trier of the fact, had 

found in point of fact, although not so stated in the verdict, 
that the evidence proved that the lotsin the Grand Prairie common 
field, from the Cul-de-Sac common field to Duraldi’s survey on the 
north, were contiguous and adjoined each other, and that the same 
were inhabited and cultivated by various inhabitants of St. Louis 
prior to December 20, 1803, in a continuous series of lots; that the 


court thought the record, as its stood, gave defendants the benefit of 


this finding in the appellate courts, but if not, it would in some way 
— other have the record so made up as to give the defendants the 
benefit, if any, of the same in the appellate courts. 
C. GIBSON. 


Subscribed and sworn to before me this 6th day of December, A. 
D. 1882. 
[SEAL. | W. H. YEATON, 
Notary Public. 


Affidavit of R. E. Collins in Support of Mo. for Judgment... 


STATE OF MIissouRI, . 
.* ' . » BO « 
City of St. Louis, | 


In the Cireuit Courts, City of St. Lonis. 


Wa. Grascow, Jr., &e., Com’r, Plaintiff, 
vs. 


Levin H. Baker et al., Defendants. 


Robert E. Collins, of lawful age, being duly sworn, on his 

995 oath says that several times during the last trial of the above- 
entitled cause he heard Judge Elmer B. Adams, while trying 

said cause without the intervention of a jury, announce from the 
bench that from the evidence it appeared to the court as a fact, and 
was not controverted, that all of the land lying between the old 
Spanish surveys of Martin Duralde on the north, the Cul-de-Sac 
common field on the south, and the east and west front lines of the 
Grand Prairie common field was, prior to 20th December, 1803, cul- 
tivated as common field lots of from one to three arpents in width 
by forty arpents in depth; that said lots adjoined each other at the 
sides and extended continuously between the above-named bound- 


aries, and that said cultivation of said lots was by the inhabitants of 


the town or village of St. Louis. 
This affiant further states that he heard Judge Adams, when ren- 


dering his decision in said case, announce from the bench that from 


the evidence the court had found the facts as hereinbefore stated. 
Affiant further states that afterwards, when the motion for a new 
trial was argued and defendants’ attorneys applied to the court to 
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cause the record to show the above finding of fact, he heard 
JOG the court state during said argument that the court had found 

the faets as above set forth, and that the defendant should in 
some way have the benefit in the record of the facts so found; that 
afterwards affiant heard the court state that it thought the instrue- 
tious were such as to give defendants the benefit of said finding; that 
the court would take the matter under advisement and examine said 
instructions, and that if the instructions did not save the point the 
court would in some way give defendants the benefit of such find- 
ing of facts in the record. , 


ROBT kk. COLLINS. - 


Subscribed and sworn to before me this 6th day of .December, A. 
D. 1882. 
[ SEAL. ] W. H. YEATON, 
Notary Public. 


Which motion the court, on the — day of December, 1882, over- 
ruled; to which ruling and decision of the court the defendants then 
and there duly excepted at the time. 

Defendants thereupon pray the court to allow and sign this their 
bill of exceptions, and that the same may be allowed, signed, and 

sealed and made a part of the record, which is accordingly 
Y97 done this 26th day of January, 1585, at the same term of 
court at which said motions for a new trial and in arrest of 


judgment were overruled. 


ELMER B. ADAMS, Judge. [SEAt.] 


And again at the December term, A. D. 1882, of said court the fol- 
lowing further proceedings were had in said cause, to wit: 


Affidavit and Bond for Appeal Filed and Allowed. 


Wa. Grascow, Jr., Com’r of the Sixteenth See. of Township 45 

North, Range 7 East, of the Fifth Principal Meridian, 

vs. 
Levin H. Baker et al. 
Tuurspay, February 1st, 1883. 
Now comes the defendants, Levin H. Baker, Robert J. Coleman, 

Robert Baker, Esther Collins, Monroe R. Collins, her husband ; Ly- 
man A. Patechin, Mary D. Patchin, Aune Eliza Gordon, Logan D. 
Dameron, Ellen Davis and George W. Davis, her husband; Wm. C. 
Jamison, her tr.; Elizabeth L. Bailey, and Mary Dameron, by her 
guardian ad litem, Robert E. Collins, and file an affidavit for an 
appeal, and on motion an appeal is allowed them, to the St. Louis 
court of appeals from the judgment herein rendered; they thereupon 
file an appeal bond, which is approved by the court. ‘Thereupon it 
is ordered by the court that said appeal and bond operate as a stay 

of proceedings herein until said appeal is determined. 
998 Which affidavit for appeal and appeal bond are respectively 

in the words and figures following, to wit: 
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Affidavit for Appeal. 


STATE OF Missouri, } 
City of St. Louis, | 


In the Cireuit Court, City of St. Louis. December Term, 1885. 


> BO. 


% 


WiLirAM GLascow, Jr., Commissioner of Sec. 16, T. 45 N., R. 7 E., 
Plaintiff, 
Us, 

Levin H. Baker, Jonn Baker, Ropertr J. CoLEMAN, ROBERT 
Baker, Esther Collins, Monroe R. Collins, Her Husband ; Lyman 
W. Patchin, Mary D. Patchin, Ann Eliza Gordon, Logan D. Dame- 
ron, Ellen Davis and George W. Davis, Her Husband; Wm. C. 
Jamison, Her Trustee; Elizabeth L. Bailey, and Mary Dameron, 
by Her Guardian ad litem, Robert E. Collins, Defendants. 


STATE OF MIssouURI, | 
City of St. Lowis, | 
Lyman W. Patchin, one of the above-named defendants, for him- 

self and all his codefendants, being duly sworn, makes oath and says 

that the appeal prayed for in the above-entitled cause is not made 
for vexation or delay, but because the affiant believes that the 

999  appeallant is aggrieved by the judgment or decision of the 

court. : 


SS. 


L. W. PATCHIN. 
Sworn to and subscribed before me this Ist day of February, A. 
D. 1885. 
CHARLES F. VOGEL, Clerk. 
Bond. 


Know all men by these presents that we, Lyman W. Patchin, as 
principal, and David Bailey and Robert KE. Collins, as sureties, are 


held and firmly bound unto William Glasgow, Jr., con:missioner of 


section 16, township 45 north, range 7 east, in the sum of five hun- 
dred dollars, for the payment of which, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated at St. Louis the first day of Feb- 
ruary, A. D. 1885. 

The condition of the above obligation is such that whereas Levin 
H. Baker, John Baker, Robert J. Coleman, Robert Baker, Esther 
Collins, Monroe R. Collins, her husband; Lyman W. Patchin, Mary 
D. Patehin, Ann Eliza Gordon, Logan D. Dameron, Ellen Davis, 
and George W. Davis, her husband; William C. Jamison, her trus- 
tee; Elizabeth L. Bailey, and Mary Dameron, by her guardian ad 
litem, Robert E. Collins, have appealed from the judgment rendered 

against them and in favor of William Glasgow, Jr., com- 
1000 missioner of Sec. 16, T. 45 N., R. 7 E., in the circuit court, 
city of St. Louis, for the sum of one dollar damages and one 
cent monthly value, and for the possession of a certain parcel of 


i 
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land in the judgment described, together with costs: Now, if said 
appellants shall prosecute their appeal with due diligence to a de- 
cision in the St. Louis court of appeals, and shall perform such 
judgment as shall be given by the St. Louis court of appeals, or by 
the supreme court of the State of Missouri in the event of an appeal 
thereto, or such judgment as the St. Louis court of appeals or said 
supreme court, in the event of appeal as aforesaid, may direct the 
cireuit court, city of St. Louis, to give; and if the judgment, or any 
part thereof, be finally affirmed, will comply with and perform the 
sume so far as it may be affirmed, and pay all damages and costs 
which may be awarded against them by the St. Louis court of ap- 
peals, or said supreme court in case of appeal as aforesaid, then this 
obligation to be void ; otherwise to remain in full force and effect. 
Approved in open court this Ist day of February, 1885. 


L. W. PATCHIN. SEAL. 

DAVID BAILEY. SEAL. 

ROBERT KE. COLLINS. SEAL. 

Attest: CHAS. F. VOGEL, Clerk. 
LOO] Certificate. 


Srate OF Missouri, | 
. . y e . a 
City of Saint Louis, ) 


[, Charles F. Vogel, clerk of the circuit court, city of St. Louis, do 
hereby certify the foregoing to be a true, full, and complete tran- 
script of the record and proceedings in the above-entitled cause as 
fully as the same remain on file and of record in my office. 

In testimony whereof I hereunto set my hand and affixed the seal 
of said court. Done at office, in the city of St. Louis, this 17th day 
of February, A. D. 1885. 

[SEAL.] CHAS. F. VOGEL, Clerk. 


On Appeal from the Circuit Court, City of St. Louis, to the St. Louis 
Court of Appeals. 


WitttAM GLascow, Jr., Com’r, &e., vs. Levin H. BAKER et al. 


Owing to the short period of time elapsing between the date of 
perfecting ‘he appeal in the circuit court, city of St. Louis, in the 
above-entitled cause and the time within which the record thereof 
should be filed in the St. Louis court of appeals, so as to be in time 
for the term at which such appeal is returnable, it is stipulated and 
agreed between the parties hereto that the clerk of the St. Louis 

court of appeals may enter said appeal upon the docket of 
1002 the March term, 1883, of said St. Louis court of appeals with- 

out requiring the filing of the record, and that the clerk of 
the circuit court, city of St. Louis, shall have time until the Ist day 
of April, 1883, to complete the transcript of the record of said cause, 
and that the docketing of such appeal by the elerk of said St. Louis 
court of appeals shall have the same force and effect as if the tran- 


AD4 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS. 


script had been filed in due time for sueh March term, 1883, mak- 
ing the time Ist April instead of May, 1883. 
We agree to the above. 
M. L. GRAY, For Pl ff. 
ROBT E. COLLINS, For Def’ts. 


And afterwards, at the March term, 1883, of the St. Louis court 
of appeals, to wit,on Monday, April 25rd, 1885, the following assign- 
ment of errors was filed in said cause, to wit: 


1008 Assignment of Errors. 
[n the St. Louis Court of Appeals. — Term, 158-. 


WILLIAM GLascow, Jr., Commissioner 16th Section, Respondent, 
vs. 
Levin H. Baker et al., Appellants. 


And now come the appellants and say that in the record and pro- 
ceedings of the court below in the above-entitled cause there is 
manifest error, and for said error said appellants assign the follow- 
ing, to wit: 

1. That the court admitted Cer ee and illegal testimony offered 
by respondent. 

That said court rejected proper and legal testimony offered by 
appellant-. 
That the court gave improper and illegal instructions. 

4. That the court refused to give proper and legal instructions 
offered by appellants. 

5. That the verdict was against the evidence. 

That the verdict was against law. 

7. That the verdict was against both law and evidence and 
saednel the law under the evidence. 

That the verdict was against the weight of evidence. 


That the judgment was rendered in favor of the respondents, 


ed it should have been rendered for the appellants. 
That said court overruled the motion for a new trial made by 
appellants. 
That the court overuled motions for judgment non obstanti verdicto, 
and in arrest of judgment made by appellants. 
CHARLES GIBSON, 
B. A. HILL, anp oruers, 
For Appellants. 


1004 Joinder in Errors. 


And now comes the respondent, Wm. Glasgow, Jr., com’r, &e., 
and for joinder in error says there is no error in the record and 
proceedings of said circuit court below in said cause, as assigned by 
appellants. 

And afterwards, on Monday, May 7th, 1883, the following joinder 
in errors was filed in said cause, to wit: 


‘ 
% 
* 


Os 


| 
‘ 
* 


ee 


rs 
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Joinder in Errors. Liled May 7, 1885. 
In the St. Louis Court of Appeals. March Term, 1883. 


And now come- the said Wm. Glasgow, Jr., com’r, &e., and for 
joinder in error say- there is no error in the record and proceedings 
of said cireuit court of the city of St. Louis, Missouri, in said cause, 
as assigned by said L. H. Baker ef al., appellants. 

S. F. GLOVER, 

M. L. GRAY, anp 

JNO, DLS. DRYDEN, 
Att’ys for Respondents. 


1005 And afterwards at the Mareh term, 1883, of the St. Louis 
court of appeals, the following proceedings were had in said 
cause, to wit: 


Cause Submitted lo Court. 


WittramM Grascow, Jr., Surviving Commissioner of 16th Section, 
Resp., 
US. 
Levin H. Baker and Others, App. 
Turspay, May 15th, 1883. 

Now come the parties aforesaid by their respective attorneys, and 
after argument herein submit this cause to the court. On motion 
of said respondent the court doth grant him six days’ time within 
which to file a supplemental brief, aud on motion of said appellants 
the court doth grant them three days thereafter within which to file 
their reply. 

And afterwards the following further proceedings were had in said 
cause, to wit: 


Judgment Affirmed. 


WittiAM GLasGow, Jr., Surviving Commissioner of Section 16, 
Township 45 North, Range 7 East, Respondent, 
Us. 

Levin IL. Baker, Joun BAKER, Ronert J. COLEMAN, Ropert BAKER, 
Kisther Collins, Monroe R. Collins, Her Husband; Lyman W. 
Patchin, Mary D. Patchin, Ann EE. Gordon, Logan D. Dameron, 
ellen Davis, and George W. Davis, Her Husband; William. C. 
Jamison, Her Trustee; Elizabeth S. Barley and Mary Dameron, by 
her Guardian ad litem, Robert EF. Collins, Appellants. 

Turspay, July 3d, 1883. 
Now again come the parties aforesaid by their respective 
1006 attorneys, and the court being now sufficiently advised of 
and concerning the premises doth consider and adjudge that 
the judgment rendered herein by the cireuit court — city of St. 

Louis be in all things affirmed and stand in full foree and effect, and 

that the said respondent recover of said appellants his cost and 

charges herein expended and have thereof execution. 


ANG WILLIAM GLASGOW, JR., COMMISSIONER, &¢., VS 


Opinions filed; which said opinions are in words and figures as 
follows: 
Opinion of the Court. 
In the St. Louis Court of Appeals. 
Wa. Giascow, Jr., Com’r, Resp., 
Us, 
Levin H. Baker et al., App. 
Appeal from St. Louis circuit court. 


This ejectment suit has been pending ever since the year 1855, 
and has been twice passed upon by our Supreme Court, 50 Mo. Rep., 


60; 72 do. 441. The plaintiff is the last surviving commissioner of 


three who were appointed under an act of the General Assembly, 
approved March 3, 1551, to take possession of section 16, in 
township 45 north, of range 7 east, and to sell the same, ce. 
Sess. Acts, 1551, page 706. The State’s title under which this 
authority was given dates from the act of Congress of March 6, 

1820, admitting Missouri into the Union, and the ordinance of 
1007 acceptance of f July 19, 1820. ‘This title was sustained by the 

circuit court In a judgment from which the defendants have 
appealed. The defendants hoid that the State acquired no title to 
the land in controversy, because, although within the sixteenth sec- 
tion, as granted in the act of 1820, the same land had been pre- 
viously ori anted and confirmed to priv ate persons by virtue of the 
act of Congress of June 13, 1812, with the fact of occupancy and 
cultivation by such persons prior to December 20, 1803. The land 
appears to be within the boundaries of the Grand Prairie common 
field. The defendants undertook to show that it included the sev- 
eral lots of one or more by forty arpen-s, within the common field, 
which were formerly occupied and cultivated, respectively, by Bouis, 
Bacanné, Laroche, and Bizet. 

The trial court found against the defense presented in this form 
upon issues of fact relating to boundaries and location. As the 
record now stands, the defense-seems to be narrowed down to a gen- 
eral proposition, which ts the only one we deem it necessary here to 
consider. 

There was testimony tending to show that prior to December 20, 
1803, the Grand Prairie common field was composed of a connected 
series of long and narrow lots adjoining each other on their longest 

sides and bounded at their ends on a continuous line whose 
1008 general direction was north and south; that all these lots 

were cultivated by inhabitants of St. Louis, some having one 
and others two or more, each occupant holding his specific parcel 
separate from the others. As already mentioned, it was shown and 
admitted that the land in dispute lies within the outer lines of the 
Grand Prairie common field, while it is also within the lines of the 
— section as established by surveys under the acts of Con- 

ress. 

” It is contended for the defendants that, as a proposition of law, 
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these facts are sufficient to establish an outstanding title whieh will 
defeat the plaintiff’s claim without any proof or identification of the 
particular lots which the land covers or of the person or persons 
who occupied or cultivated them prior to December 20, 1805. 

To my mind, this proposition is at war with the ancient and 
familiar exactions of certainty in legal procedure which have always 
been considered as fundamental and indispensable. Itseems to nega- 
tive the axiomatie rule that there cannot exists a grant without a 
grantee. 

It must be observed that the act of June 13, 1512, is not a mere 
reservation of lands from future disposition by the Government. 
The courts have alwavs held that it is a direct and operative grant 

of the lands, within its descriptive terms, to the persons, re- 
1009 spectively, whom it designates. As to any particular lot, 

therefore, and any person supposed to be a beneficiary of the 
act, if there be lacking in the relations between them any element 
that is essential to the constitution of a grant, it cannot be found 
that they are within the effective operation of the act. 

The reasoning which holds that because a practical effect of the 
act of 1812 has been to withhold from later disposal large bodies of 
lands within certain boundaries therefore the act itself is to be 
treated as an expressed reservation of the lands found within those 
boundaries is fallacious in theextreme. It confounds an effect with 
the cause which induced it; or, rather, it makes an effect do duty as 
the cause of itself. The act of 1812 uses no language of reservation 
in this connection. If its operation practically excepts any part of 
a sixteenth section from the general donation contained in the act 
of 1820, this is solely because such part has already been “ otherwise 
disposed of” in the legislative grant to a cultivator or possessor who 
was such before December 20, 1803. The reservation—if soit must 
be called—first appears as a logical result of the actual grant. The 
grant, therefore, is the first thing to be proved. But the reason- 

ing to which we demur assumes first of all a reservation 
1010 in general terms, and then argues that, since there is a re- 

servation, therefore there must have been a cultivator or pos- 
sessor, to whom the lot was granted by the act of “1812; therefore 
there need be no more specific proof of the fact; therefore the lot 
was reserved and did not pass by the act of 1820. This is arguing 
in a circle. It would prove that while the reservation owes its ex- 
istence to the grant, the grant, at the same time, owes its existence 
to the reservation. Such a confusion of ideas must invariably result 
from every attempt to show that a sixteenth section title derived 
from the act of 1820 can be defeated by operation of the act of 1812, 
without the legal, customary, and specific proofs of a known grantee 
under the latter by virtue of inhabitation and possession before De- 
cember 20, 18058. 

Further, it is a well-established principle that an outstanding title 
in a third person set up as a bar to recovery in an action of eject- 
ment must be such a one as the owner of that title himself could 
recover on if he were asserting it in anaction. It must bea present, 
subsisting, and operative title. McDonald vs. Schneider, 27 Mo., 110. 

63—O64 
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Such a title is always susceptible of direct proof and will never be 
recognized upon the faith of anything less. 
Can there be a direct proof of title which fails to identify 


1011 the holder? Legal identification may exist in description of 


the person as well as in the name. “ The children of A” are 
descriptive words which separate the persons intended from all the 
rest of the world. But “the man who crossed on the bridge last 
Saturday ” is an expression far too remote, since hundreds may have 
done the same act. 

All the books agree that a grant to “A” or“ B” is absolutely void. 
Why? It may be certain that both Aand B are well-known human 
entities, capable of receiving ; that the grantor can at any time testify 
which of the two, or whether it was both, he meant to favor, and 
that A and Lb can at once remove all doubt by agreeing between 
themselves which shal! yield, or that there shall be a joint enjoy- 
ment. But for the simple reason that the law, through its courts, 
cannot for itself perceive and determine who is the real grantee, the 
intended grant is declared a nullity. Again, a grant to the inhabi- 
tants of [an] unincorporated town and their successors in inbabitation 
may vest a life estate in the present inhabitants, but it is void as to 
the successors. Thomas vs. Marshtield, 10 Pick., 8364; Hornbeck vs. 
Westbrook, 9 Johns, 73. The future inhabitants may be identified 
veyond all question from the moment of their settlement and when- 

ever they propose to claim the benefit of the grant; but no 
1012. human perception can fix their individuality at the time 

when the grant is executed. Hence there is no grant in the 
eye of the law. From these distinctions it seems clearly to result 
that the law will recognize no grant where the individuality of the 
grantee is either not fixed or is “jneapable of being fixed. 

If it is capable of being fixed this must be done, to satisfy a 
familiar rule by the best evidence that the nature of the case will 
admit, as this rule is understood in established usage. Open, phy- 
sical facts which are inseparable from the thing to be proved, and 
without which its existence cannot be legally recognized, must al- 
ways distinctly appear. How then, consistently with these require- 
ments, must we satisfy a court of justice that the United States, by 


the act of June 13, 1812, has executed a valid and effectual grant of 


a specific lot of land? Must we not, first of all, identify the grantee 
and fix his individuality, either by his name or by a personal de- 
scription which will set him apart from all others’ Proof that the 
lots here in question were cultivated by somebody before December 
20,1803, with nothing more, seems to stop far short of the certainty 

requisite to create a grant. It admits of a hypothesis that 
1013 they were cultivated by dozens of persons; that some of these 

were never claimants, and that others abandoned their claims, 
if-any they had, or that those who claimed: and cultivated died with- 
out heirs before June 13, 1812, or were alien enemies. In these 
events, or any of them, there could be no grant. And yet the party 
claiming adversely will be absolutely cut off from either pleading or 
proving any one of these conditions by the fact that no person is 
named or described upon whom he might fix them. It is abhorrent 


‘ 
~ 
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to every system of enlightened jurisprudence that either pleadings 
or proofs, while on their face conclusive against the adversary, shall 
yet be so Vague and indefinite that he cannot possibly strike at them 
for want of a visible point of attack. To admit the defendants’ doe- 
trine in the present case would be to cut the plaintiff off from a legiti- 
mate line of defense against’ the alleged outstanding title, which 
would be fairly open to him if properly advised who were the sup- 
posed grantees, by name or description, under the act of 1812. The 
plaintiff! cannot be called upon to identify them, since he would first 
have to prove and then to disprove their allewed character. Finally, 
it nay be said, without the least fear of contradiction, that no ad- 

judicated case can be found in which an outstanding title was 
1014 sustained against a plaintiff in ejectment without a clear and 

satisfactory showing of who was the holder of such outstand- 
ing title. Counsel say that these conclusions are opposed by two 
decisions of the Supreme Court. We do not so understand the de- 
cision. In neither of them is the question we have been discussing 
presented or considered. It requires a strained construction to dis- 
cern, even in the dicta of the opinions, a concious reference to the 
point upon which this ease now turns. In the first decision (Glas- 
gow vs. Lindell, 50 Mo., 60), the point settled which comes nearest to 


under the aet of 1812 was sufficient without direct proof that the 
possessor had also “claimed” the land. It is further recognized as 
the settled law that the act by its own terms vested in each inhab- 
itant of St. Louis the lot cultivated by him as conditioned, and that 
ho survey was necessary to complete the title. A single remark 
made in that connection foes far to overturn the defendants’ present 
theory. Judge Adams said of the common field lot confirmed under 
the act of 1812 that “ If either exists upon the ground by defined 
limits or it has no existence at all.” How, then, can the defendants 

here claim to have shown such a confirmation, upon a theory 
1015 which repudiates all need of establishing the “defined limits” 

of any lot which is supposed to interfere with the plaintiff’s 
claim? One or more of the defendants’ instructions which had 
been refused on that oceasion were substantially reproduced and 
ugain refused at the last trial. 

Judge Adams remarked in his opinion: “In regard to the instrue- 
tions prayed for by the defendants and refused by the court [ Can 
sce no substantial objections to them, except the two instructions, 
marked ‘A’? and ‘KE. Even if the instructions were still free from 
objection it would not necessarily follow that the judgment must be 
reversed because they were refused. ‘They must be considered as to 
the first trial with reference to the form of defense which was then 
being urged, and the plaintiff's objections thereto, which were over- 
ruled by the court.” ~ They formed part of a series which, taken to- 
gether, presented the specific questions to which the attention of the 
eourt was directed. The matter of inquiry is clearly shown in the 
language of the opinion : “The objection that the defendants’ in- 
structions embraced confirmations en masse is a criticism upon the 
language of the instructions rather than a substantial objection. 
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The instructions, in my opinion, do not bear that construc- 
1016 tion. ‘They were intended to enunciate the proposition that 

each inhabitant of the town of St. Louis cultivating or pos- 
sessing a common field lot prior to the 20th of December, 1503, was 
confirmed in his title to such lot by the act of Congress of the 15th 
of June, 1812. The defendants had a right in their defense to in- 
voke these outstanding titles to defeat the plaintiff’s action. The 
titles so emanating by act of Congress of the 13th of June, 1812, or 
emanating by act of Congress of April, 1816, were older and better 
titles than the title of the State to section sixteen, which was granted 
in 1820.” 

All this is undoubtedly true, and is perfectly consistent with the 
views contained in the present opinion. While upholding as we do 
the cflicacy of the common field lot confirmation, Judge Adams 
makes no reference to the method of proving it other than in his 
allusion to confirmations “en masse.” He answers objections by say- 
ing that the instructions do not mean to sustain such wholesale con- 
firmations. ‘This seems to be a pretty strong intimation that, if the 
instructions did sustain them, they would be erroneous. In the last 
trial the defendants’ instructions were so framed as to assume that 
the field lot confirmation in any instance might be sufficiently 

proved by showing the so-called confirmation en masse of 
1017 all the lots in the Grand Prairie. We hold simply that such 

a mood of proof is insufficient. Judge Adams, when fairly 
understood, seems to have been of the same opinion. 

In the second decision (Glasgow vs. Baker, 72 Mo., 441) the ques- 
tion determined was as to the effect of a survey in partition in cre- 
ating an estoppel against the parties in favor of a stranger to the 
proceeding. Judge Napton, delivering the opinion, remarks upon. 
the common understanding, as resultiug from numerous judicial in- 
vestigations, that all the lots in the common fields were cultivated 
by some persons, who thereby got the benefit of the act of 1812 ina 
confirmation to themselves. He treats the subject in general terms, 
and says nothing, as he has no oceasion to say any thing, about the 
requisite particulars of legal proof in a judicial proceeding upon an 
issue raised as to the facts of cultivation and consequent confirma- 
tion of a particular lot. It does not appear that the sufficiency of 
technical proof, as here insisted on for the defendants, was at all in 
the mind of the Court. It is as if a certain corporate body had fig- 
ured in ninety-nine different suits, in every one of which its char- 

acter as a corporation was distinctly proved. <A court might 
1018 well in such a case remark upon the well-known and familiar 

fact that the body had been duly incorporated, and yet no one 
will deny that in the hundredth case, upon the raising of such an 
issue between new parties, it would be quite as necessary as ever before | 
to prove the fact of incorporation by competent and lawful testimony. 
We require nothing more than the application of a similar rule to 
the present case, and do not think that this is denied by any ruling 
of our Supreme Court. 

The judgment of the circuit court will be affirmed. 
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Judge Bakewel! concurs; Judge Thompson files a dissenting opin- 
ion. 


EDW’D A. LEWIS. 
Dissenting Opinion. 
In the St. Louis Court of Appeals. 


Wa. Giascow, Jr., Respondent, ) 
vs. > No. 2756. 
Levin H. BAKER et al., Appellants. § 


Appeal from the St. Louis cireuit court. 


| cannot agree to the opinion of the court in this case for the rea- 
sons stated in my opinion in Cummings vs. Jamison, No. 2005. My 
understanding of the decisions of the Supreme ( ‘ourt in the two former 
appeals of this case (50 Mo., 60; 72 Id., 441), as applied to the 
1019 facets then and now in pa a e, is thatthe Grand Prairie 
common fields of St. Louis was one field under one enclosure, 
though owned and cultivated in severalty by various persons; that 
the effect of the act of 1812 was to recognize and confirm the 
title of these various occupiers and cultivators as they existed on 
the 20th day of December, 1805, and to withdraw the entire field 
from future disposition as a part of the public domain; that the 
effect of this act was to dispose of all the lands within the boundaries 
of this one field within the terms of the act of 1820, which granted 
the sixteenth section in every township to the State of Missouri for 
the use of public schools; that as the effect of the act of 1812 was 
to remove the entire body of land known as the Grand Prairie ecom- 
mon fields from disposition thereafter as a part of the public domain, 
the plaintiffs took nothing by virtue of the act of 1820 within the 
out-boundary line of those fields. To my mind it makes no differ- 
ence that some of the ancient occupiers of those fields or their heirs 
have never appeared to claim the lands which belonged to them 
and which were confirmed to them by the act of 1812. To my 
mind the question does not stand so much upon the doctrine of out- 
standing title as upon the ground that nothing was ever 
1020 granted | to these plaintiffs w ithin theout- boundary line of these 
common fields. I have the satisfaction of knowing that if I 
have misunderstood the decision of the supreme court that tribunal 
may have the opportunity, upon an appeal from the decision of this 
court, of saying what it really did mean. The rule which I deduce 
from these decisions is commended by strong reasons of public pol- 
icy. It saves the rights of occupiers who, by themselves and those 
through whom they claim, have held these lands for two or three 
gener ations, 


SEYMOUR D. THOMPSON. 


And afterwards the following further proceedings were had in 
said cause, to wit: 
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Affidavit & Rond for Appeal Filed and Appeal Allowed to Sup. Court. 


Wittram Griasaow, Jr., Sole Commissioner, &c., Respondent, 
Us, 


Levin H. Baker ef al. 


Now come said appellants, by their attorneys, and file their prayer 
and aflidavit for an appeal herein, and thereupon the court doth 
grant them an appeal to the supreme court of the State of Missouri 
from the judgment herein rendered by this court; whereupon they 
file their appeal bond herein in the penal sum of five hundred dol- 
lars, with Charles H. Bailey and R. M. Scruggs —, which bond ts ap- 
proved by the court. 


102] Prayer for Appeal. 
In the St. Louis Court of Appeals. March Term, 1883. 


Wittiam Grascow, Jr., Surviving Commissioner of Section 16, 
Township 45 North, Range 7 East, Respondent, 
is, 

Levin H. Baker, Jonn Baker, Ropert J. CoLeMAN, Ropert BAKER, 
Esther Collins, Monroe R. Collins, Her Husband; Logan W. 
Dameron, Mary D. Patchin, Anp E. Gordon, Logan D. Dameron, 
Ellen Davis and George W. Davis, Her Husband; Wm. C. Jami- 

‘son, Her Trustee; Elizabeth 8. Bailey, and Mary Dameron, by 
Guardian ad litem, Robert E. Collins. 

Now come the said appellants and pray for an appeal to the su- 
preme court of the State of Missouri from the judgment of this 
court in this cause rendered, and fide herewith the affidavit of Lyman 
W. Patchin, one of said appellants for said appeal. 

ROBT E. COLLINS ann CHARLES GIBSON, 
Attorney for Appellants. 


Affidavit for Appeal. 


STATE OF MISSOURI, 88° 


Lyman W. Patchin, one of the appellants in the above-entitled 
‘ause, being duly sworn, makes oath and says that the appeal prayed 
for in the above-entitled cause is not made for vexation or delay, 
but because the affiant believes that the appellants are aggrieved by 
the judgment or decision of the court. 


L. W. PATCHIN. 


Sworn to and subscribed before me this 7th day of July, A. D. 
1883. 
JOS. F. BALER, Clerk. 


1022 Know all men by these presents that we, Lyman W. Patehin 

and Esther Collins, by Robert E. Collins, her agent and at- 
torney, as principals, and Charles H. Bailey and R. M. Scruggs, as 
sureties, are held and firmly bound unto Wm. Glasgow, Jr., surviv- 
ing commissioner of the 16th section, township 45 north, range 7 


™=? 


le 
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east, in the sum of five hundred dollars, for the payment of which, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated at St. Louis this seventh day of 
July, A. D. 1885. : 

The condition of the above obligation is such that whereas Levin 
Baker, John Baker, Robert J. Coleman, Robert Baker, Esther Col- 
lins, Monroe KR. Collins, her husband ; Lyman W. Patchin, Mary D. 
Patchin, Ann Eliza Gordon, Logan VD. Dameron, Ellen Davis and 
George W. Davis, her husband; William C. Jamison, her trustee; 
Elizabeth S. Bailey and Mary Dameron, by her guardian ad litem, 
Robert I. Collins, have appealed from the judgment rendered 
against them and in favor of said Wim. Glasgow, Jr., commissioner 
of said 16th section, township 45 N., R. 7 E., in the St Louis court 
of appeals : 

Now, if said appellants shall prosecute their appeal with due dili- 
vence to a decision in the supreme court, and shall perform such 
judgment as shall be given by the supreme court, or such as the su- 
preme court may direct the St. Louis cireuit court, in the city of St. 
Louis, State of Missouri, to give, and, if the judgment, or any part 
thereof, be affirmed, will comply with and perform the same so far 
as it may be affirmed, and pay all damages and costs which may be 
awarded against them by the supreme court, then this obligation to 

be void: otherwise to remain in full force and effect. 
1025 L. W. PATCHIN. SEAL. | 
ESTHER COLLINS, benand 
By ROBERT E. COLLINS, 
Her Agent and Attorney. 
CHAS. H. BAILEY. SEAL. 
R. M. SCRUGGS. aes 


Approved in open court this seventh day of July, 1885. 
Attest: JOS. J. BATER Clerk. 


1024 Srare or Missouri, City of Saint Louis: 


I, Joseph F. Baier, clerk of the St. Louis court of appeals, do 
hereby certify the foregoing to be a true and complete transcript of 
the record and proceedings in the within-entitled cause, as fully as 
the same remain In my office. 

In testimony whereof I have hereto set my hand and affixed the 
seal of said court, at office in the city of St. Louis, this 22d day of 
September, A. D. 1883. 


[ SEAL. | JOS. F. BATER, Clerk. 
L025 And afterwards, to wit, on the 26th day of November, 1885, 


the following further proceedings were had in said cause in 
the supreme court of the State of Missouri, viz: 
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Appeal from Ct of Appeals. 
In the Supreme Court of the Stateof Missouri. October Term, 1883. 
WitiiaAm Grascow, Jr., Resp., os. Levin H. Baker ef al., App. 


Now at this day come the said appellants, by attorney, and file 
their motion to advance this cause on the docket. 
Which said motion is in the words and figures following, to wit: 


Motion to Adv. F°Ud by App. 
Supreme Court of Missouri. October Term, 1885. 


WintiiaAM Grascow, Com’r, &c., Respondent, 
Us. 


Lyman W. Patcuiyn & Others, Appellants. 


The appellants move the court to advance this case upon the 
docket set it down for argument at the foot of the present trial 
docket, or during April term, 1884, to be called in January 

1026 ~— next, for the following reasons : 

The appellants are the legal representatives of Peter Lin- 
dell and of Levin H. Baker in respect to the premises in dispute. 
This is the same case of Glasgow, commissioner, «c., vs. Lindell, re- 
ported in 50 Mo., p. 60, and Glasgow vs. Baker, 72 Mo., 441. 

It has already been twice argued & submitted & twice decided by 
this court. The evidence in all the trials has been substantially the 
same. 

It is an ejectment. It was begun in September, 1853, and, con- 
sequently, it has been pending in court for more than thirty. years. 
The generation, both of clients and lawyers, in which the case was 
commenced is nearly all dead and the second generation of lawyers 
& clients are becoming old, and the extraordinary delay of justice 
has already to a large extent been a denial of justice to the true 
owner, Whoever he may be, & further delay will be still more so. 
The case will probably go to the Supreme Court of the United States 
in any event, & a speedy ending of the case here, therefore, becomes 
still more important. 

In the meantime the city of St. Louis has grown up and 
1027 around the premises, and the same is demanded for use by 

the public. The taxes, which are large and largely exceed 
the income from the property, are required to be paid by the ap- 
pellants, and if they should ultimately have to yield the property 
the same would be lost to them. 

This court has already twice pronounced its judgment in the case, 
and the defendants ought not to be longer delayed from the real en- 
joyment of their property, and any single case which has been here 
twice & has been pending for more than thirty years should be ad- 
vanced and forever disposed of. 

We annex hereto a petition by a number of citizens asking the 
court to advance the case, and we respectfully pray the court to con- 
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sider the same in connection with this motion for the reasons stated 
in the petition itself. 
C. & C. E. GIBSON. 
ROBT E. COLLINS. 


Notice that an application to advance this case would be made in 
Supreme Court on Monday, Nov. 26, 1885, was personally served on 
attorneys of respondent. 

C. E. GIBSON. 


1028 In the Supreme Court of Missouri. October Term, 1883. 


WitttAm Giasaow, Com’r of Publie Schools, 
vs. 


L. W. Parcurn & Others. 


The undersigned respectfully represent that this case has been 
pending in conrt for more than thirty years; that for a great many 
years no claim was made by plaintiff to a very large portion of the 
premises for which the plaintiff has reeovered a judgment, viz., the 
Laroche tract; that the undersigned bought portions of the prem- 
ises & have improved the same; that the premises in dispute em- 
brace about sixty acres of land at the intersection of Grand and 
Lindell avenues, in & one of the most populous & growing parts of 
the city of St. Louis; that the litigation is a continuing injury to 
the neighborhood & the city, as well as to the parties directly inter- 
ested, and they therefore respectfully pray this court to grant the 
motion made by the defendants to advance the cause on the docket. 

Geo. T. Craven, 108 feet. 

G. L. Jay, 100. 


KE. O. Standard, 100 “ 
Jas. M. Carpenter, 150 “ 
Bb. Horton, —_— 
M. Rumsey, 104 feet. 


Chas. W. Barstow, 100 feet. 
1029 Peter L. Foy, 100 ft. 
©. D. Comfort, 95 ft. 
W. H. Cobb, 135 ft. 
A. A. Cummins, by E. 8. Warner & Co., ag’ts, 254 feet. 
Win. Barnard, 150 ft. 
I’. C. Hoyt, trustee, 50 feet. 
John Mahon, 80 ft. 
A. b. Gregory, by E. 8. Warner, ag’t, 200 feet. 


On the back of said motion appear the following endorsements, 
to wit: 

2514. In supreme court. William Glasgow, commissioner, vs. 
Levin H. Baker et al. Motion to advance case on docket. Filed 
Nov. 26, 1883. Henry Ewing, clerk. Per curiam: Advanced « set 
for hearing at the April term, 1884. Dee. 35, 1883. 

And afterwards, to wit,on the 3rd day of December, 18835, the 


following further proceedings were had in said cause, to wit: 
64—964 . 
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L030 Cause Advanced on Docket. 
WILLIAM GLAsGow, Jr., Resp., vs. Levin H. BAKER ef al., App. 
Appeal from e’t of appeals. 

Now at this day the court, having fully considered and understood 
the motion heretofore filed to advance this cause upon the docket, 
doth order that said motion be sustained — this cause advanced and 
set for hearing at the next term of this court. 


And afterwards, to wit, on the 17th day of April, A. D. 1854, the 
following further proceedings were had in said cause, to wit: 
Suggestion of Death of L. W. Patchin and Stip. for Continuance. 
WiLLiAM GLascow, Jr., Resp., vs. Levin H. BAKER ef al., App. 
App. from ec’t of appeals. 

Now at this day come the said appellants, by attorney, and sug- 
est the death of L. W. Patchi the appellants herein, ; 

gest the death of L. W. Patchin, one of the appellants herein, and 

files a stipulation of counsel to continue this cause to the next term 

of this court. Thereupon it is ordered by the court that a writ of 

scire facias issue to the legal representatives of said Patchin, de- 

ceased, to show cause, on or before the first day of the next term, 

why this suit should not be revived in their names, which 

1031 said stipulation is in the words and figures following, to wit: 


In the Supreme Court of Mo. April Term, 18S4. 


~ U 


Wa. Grascow, Jr., Com’r of See. 16, T. 45 —, R. 7 E., Respondent, 
» 
Levin H. Baker et al., Appellants. 

Since the setting of this case for trial at the approaching April 
term of this court, L. W. Patchin, a principal defendant and one of 
the appellants, has died intestate, leaving divers heirs, the names 
and residences of many of whom are unknown to the surving ap- 
pellants as well as to the respondent; and inasmuch as the pres- 
ence of said heirs on the record is desired and desirable, it is stipu- 
lated by the parties as follows: 

The said surving appellants stipulate that at the said approach- 
ing April term they will suggest to the court the death of the said 
L. W. Patchin, and that on or before the first day of the next Octo- 
ber term of this court they will enter the appearance of the said 
heirs in the cause in the place of their said ancestor, to which last- 

named term the cause, by the consent of the parties and 
10382 with the permission of the court, shall be continued, and with 
the permission of the court shall be set down for trial in said 
October term. 
St. Louis. 11th April, 1884. 
C. and C. E. GIBSON, 
For Appellants. 
M. L. GRAY «& 
JOHN D. 8. DRYDEN, 
Att’ys for Resp’t. 
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The court is respectfully asked to reset the case for hearing on 
some convenient day during the third week of the October term. 
April 10th, 1884. 
C. AND C. E. GIBSON, 
For Appellants. 
M. L. GRAY anp 
JOHN D. 8S. DRYDEN, 
Alt’ys for Resp’t. 


On the back of said stipulation appear the following endorsements, 
to wit: 

In the supreme court of Missouri. Wm. Glasgow, com’r, resp., vs. 
L. H. Baker et a/., appellants. Stipulation on the suggestion of the 
death of L. W. Patchin. Filed Apr. 17, 1884. Henry W. Ewing, 
clerk. 


1033 And afterwards, to wit, on the 21st dav of June, 1884, the 
following further proceedings were had in said cause, to wit: 


Voluntary Appearance of Heirs of L. W. Patchin, Deceased. 
Ww. Giascow, Jr., Resp., vs. Levin H. BAKER ef al., App. 
App. from ¢’t of app'ls. 


Now at this day come the said appellants, by attorneys, and 
enter the voluntary appearance of the following heirs of Lyman W., 
Patchin, deceased, one of the appellants herein, viz: Lafayette Pat- 
chin, De Witt Gray, Mrs. Fannie Blood (a widow), Grace Steel Hod- 
sell, Wm. E. Patchin, George W. Patchin, Kate C. Clabaugh and 
Wm. Clabaugh, her husband; John B. Patchin, Cornelia Patchin, 
Larry F. Patchin, Meredith Marshall, Stephen L. Marshall, William 
M. Marshall, Anna M. Marshall, Charles B. Marshall, Sarah Jane 
Spackman and Adam Spackman, her husband, and Fannie E. Pat- 
chin. Thereupon it is ordered that this cause stand revived in the 
names of said heirs of Lyman W. Patchin, deceased. 


And afterwards, to wit, on the same day, the following further 
proceedings were had in said cause, to wit: 


L034 Affidavit of Non-Residence and Mo. for Order of Publication. 
Witt1aAmM Grascow, Jr., Resp., vs. Levin H. BAKER ef al., App. 
App. from e’t of appeals. 


Come now the said appellants, by attorney, and file affidavit show- 
ing to the court that Jabus N. Patchin, a brother of said Lyman W. 
Patchin; and Caroline Mason, a sister of said Lyman W. Patchin, and 
Nathaniel Mason, her husband, are non-residents of the State of 
Missouri, and file motion for an order of publication notifving said 
parties to show cause, within the first four days of the next term of 
this court, why this suit should not be revived against them as heirs 
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of the said Patchin, deceased. Thereupon it is ordered by the court 
that publication be made as prayed. 


Which said affidavit and motion is in the words and figures fol- 
lowing, to wit: 


In the Supreme Court of Missouri. April Term, 1884. 


WiirtiAM GLascow, Jr., Commissioner of 16[ th] Section, Respondent, 
vs. 
Levin H. Baker et al., Appellants. 


1035 Now comes Charles Gibson, one of the attorneys, represent- 

ing the heirs of the late Lyman W. Patchin, who was one of 
the appellants in the above-entitled case, and on his oath says that, 
to the best of his information and belief, Jabus N. Patchin, a brother 
of said Lyman W. Patchin, and Caroline Mason, a sister of said 
Lyman W. Patehin, and Nathaniel Mason, her husband, are non- 
residents, so that no process can be personally served upon’ them 
within this State. : 

Wherefore affiant prays the court to make an order of publication 
to be published in the Jefferson City Tribune for the period described 
by law, notifving the said non-resident heirs of said Lyman W. 
Patchin of the general nature of this suit, and that they show cause, 
if any they have, within the first four days of the October term, 
1884, of this court, why this action should not proceed against them 
as heirs of the said Lyman W. Patchin, deceased. 

C. GIBSON. 

Subscribed and sworn to before me this 9th day of June, 1884. 

[SEAL. | LUTHER H. CONN, 
Notary Public City of St. Louis. 


1036 This motion is based on the following sections of the 
Revised Statutes, which are alluded to for the convenience of 
the court: 
Section 5772, p. 641. 
Sections 3665 & 5666, p-. 624-5. 
Sections 3494 & 3500, p-. 597-8. 
C. Ek. GIBSON, 


On the back of said affidavit and motion appear the following 
endorsements, to wit: In the supreme court. William Glasgow, &c., 
respondent, vs. Lyman W. Patchin & al., appellants. Affidavit of 
no--residence & motion for order of publication. Filed Jun- 21, 1884. 
Henry W. Ewing. 


And afterwards, to wit, on the 21st day of October, 1884, an as- 
signment of errors was filed in said cause, which is in the words and 
figures following, to wit: 
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1037 in Supreme Court of the State of Missouri. October 
Term, 1884. 


Wa. Giascow, Jr., Commissioner of the Sixteenth Section, 
Respondent, 
Us. 
Levin H. Baker ef al., Appellants. 


And now come the said appellants and say that in the reeord and 
proceedings of the courts below, in the above-entitled cause, there is 
manifest error, and for error said appellants assign the following, to 
wit: 


« 

1. That said court admitted improper and illegal testimony offered 
by respondent. 

2. That said court rejected proper and legal testimony offered by 
appellants. 

) nm : - 2 . : os ‘ 

3. That the court gave the jury improper and illegal instructions. 

4. That the court refused to give the jury proper and legal instruc- 
tions offered by appellants. 

5. That the verdict was against the evidence. 

6. That the verdict was against law. 

7. That the verdict was against both lawand evidence and against 
the law under the evidence. 

8. That the verdict was against the weight of evidence. 

%. That the judgment was rendered in favor of the respondent 
when it should have been rendered for the appellants. 

10. That said court overruled the motion for a new trial made by 
appellants. | 

That the court overruled the motion for judgment, notwithstand- 
ing the verdict and in arrest of jadgment made by the appellants. 

That the St. Louis court of appeals erred in affirming the judg- 
ment of the circuit court, city of St. Louis. 

COLLINS & JAMISON anpb 
CHAS. GIBSON & SON, 
For Appellants. 


And now come the respondents and, for joinder in error, say there 
is no error in the record and proceedings of said courts below in 
said cause as assigned by said appellants. 

M. L. GRAY, 
J. D. 8. DRYDEN, 


Counsel for Respondents. 


[ Endorsed :] No. —. Wm. Glasgow, com’r, vs. Levin H. Baker et al. 
Assignment of errors. Filed Oct. 21,1884. Henry W. Ewing, clerk. 


1038 And afterwards, to wit, on the same day; the following 
further proceedings were had in said cause, to wit: 
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Cause Reset. 


Ws. GLASGOW, Jr., Resp., 
vs. 
Levin H. Baker et al., App. 


App. from e’t of app’ls. 


Come now the parties, by attorneys, and, upon their stipulation, 
it is ordered that this cause be reset for hearing on November 4th, 
1884, which said stipulation is in the words and figures following, to 
wit: 

*In the Supreme Court of Missouri. October Term, 1884. 
Wa. GrLasaow, Jr., Com’r of Section 16, Respondent, ) 
: -No. 2514. 


vs. 
Prtrer LINDELL’s Hetrs, Appellants. | 


At the last term the court, at the request of the counsel of both 
sides, ordered this case to be docketed on some day in the 3rd week 
of the October term, but the clerk, misapprehending the terms of 
the order, has set the case on the Ist day of the term. To effectuate 
the mutual understanding of the parties at the last term, and for 

the convenience of all concerned, it is hereby stipulated, the 
1039 court assenting thereto, that the case be placed at the foot of 

the docket of the 15th day of the term, namely the 4th day 
of November, 1854. 

St. Louis, Aug. 9th, 1884. M. L. GRAY, 

‘ Of Counsel for Respondent. 
ROB'T E. COLLINS, 
Of Counsel for Appellants. 


On the back of said stipulation appear the following endorse- 
ments, to wit: The clerk will redocket this case according to the 
wish of the parties, as expressed in the foregoing stipulation. War- 
wick Hough, Jno. W. Henry, T. H. Sherwood. 2514, page 5. Filed 
Oct. 21,1854. Henry W. Ewing. 


And afterwards, to wit, on the 7th day of November, A. D. 1884, 
the following further proceedings were had in said cause, to wit: 


Cause Reset. 
Wo. GLASGOW, Jr., Resp., 
vs. 
Levin H. Baker et al., App. 
App. from e’t of app'ls. 


1040 Come now the parties, by attorneys, aid, on their motion, 
it is ordered that this cause be reset for hearing on the first 
day that court*meets in January next, and to have precedence of ali 


other cases. 
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And afterwards, to wit, on the 5th day of January, A. D. 1885, the 
following further proceedings were had in said cause, to wit; 


Revived and Submitted. 
Wa. Griascow, Jr., Resp., vs. Levin H. Baker et al., App. 
App. from c’t of app’ls. 


Order of publication having been made herein to non-residents 
as required by law, and they having failed to show cause why this 
suit should not be revived against them, it is ordered by the court 
that this cause stand revived against Jabus N. Patchin, Caroline 
Mason, and Nathaniel Mason, her husband. Thereupon came the 
parties, by attorneys, and after argument herein submit this cause 
to the court, which said order of publication and the proof thereof 
is in the words and figures following, to wit: 


1041 Order of Publication and Proof. 
In the Supreme Court of Missouri. April Term, 1884. 


WILLIAM GLAsGow, Jr., Commissioner 16th Section, Respondent, 
rs, 


Levin H. Baker ef al., Appellants. 


It appearing to the court from the affidavit of appellants’ counse! 
that Jabus N. Patchin and Caroline Mason and Nathaniel Mason, 
her husband, are heirs-at-law of the late Lyman W. Patchin, one of 
the defendants in the above case, and are non-residents of the State 
of Missouri. Therefore the said Jabus N. Patechin, Caroline Mason, 
and Nathaniel Mason are hereby notified that there is now pending 
in the supreme court of Missouri the above-styled case of Glasgow 
vs. Baker, which is an action of ejectment to recover a tract of land 
situated within school section 16, township 45 north, range 7 east, of 
the fifth principal meridian, and the said parties are, moreover, noti- 
tied to show cause, if any they have, within the first four days of the 
October term, 1884, of the supreme court of Missouri why the above 
case should not be revived against them as the legal representatives 
of the said Lyman W. Patehin. 

HENRY W. EWING, 
Clerk Supreme Court. 


A. C. Shoup, being duly sworn according to law, says that he is 
the business manager of the Jefferson City Tribune, a newspaper 
printed and published in the county of Cole and State of Missouri, 
and that the notice hereto annexed was published in said paper for 
30 consecutive days from July 17, 1884. 

, A. C. SHOUP, 
Business Manager. 


Subscribed and sworn to before me this 15th day of November, 
1884. 
HENRY W. EWING, 
CVk Sup. C’t, 
By E. B. EWING, D. C. 


Soe AONE - 
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And afterwards, to wit, on the 6th day of January, A. D. 1885, 
the following further proceedings were had in said cause, to wit: 


App. from C’t of App'ls. 
Wa. GLaAscow, Jr., Resp., vs. Levin H. Baker et al., App. 


Now at this day it is ordered that the said respondent have ten 
days in which to file additional brief; five days thereafter to 
1042 the said appellants to reply. 


And afterwards, to wit, on the 11th day of May, A. D. 1885, the 
following further proceedings were had in said cause, to wit: 


Judgment. 


WitntAM GLascow, Jr., Surviving Commissioner of Section 16, 
Township 45 North, Range 7 East, Respondent, 
) v8. 

Levin H. Baker, Jonn Baker, Ropertr J. Coteman, Ropert 
Baker, Esther Collins, Monroe R. Collins, Her Husband; Mary D. 
Patchin and Lafayette Patchin, De Witt Gray, Mrs. Fanny Blood 
(a widow), Grace Steel Hodsell, William E. Patchin, George W. 
Patchin, Kate C. Clabaugh and William Clabaugh, Her Husband ; 
Jno. B. Patchin, Cornelia Patehin, Larry F. Patchin, Meredith 
Marshall, Stephen L. Marshall, William M. Marshall, Anna M. 
Marshall, Charles R. Marshall, Sarah Jane Spackman and Adam 
Spackman, Her Husband; Fanny KE. Patchin, Jabus N. Patehin, 
Caroline Mason and Nathaniel Mason, Her Husband, Heirs.of 
Lyman W. Patchin, deceased; Ann E. Gordon, Logan D. Dame- 
ron, Ellen Davis and George W. Davis, Her Husband; William C. 
Jamison, Her Trustee; Elizabeth 8. Barley, and Mary Dameron, 
by Her Guardian ad litem, Robert E. Collins, Appellants. 


Appeal from St. Louis court of appeals. 


1045 Now at this day come again the parties aforesaid, by their 
re-pective attorneys, and the court here being now sufficiently 
advised of and concerning the premises, do consider and adjudge 
that the judgment aforesaid, in form aforesaid by the said St. Louis 
court of appeals rendered, be reversed, annulled, and for naught held 
and esteemed, and that the said appellants be restored to all things 
which they have lost by reason of the said judgment. It is further 
considered and adjudged by the court that the said appellants recover 
against the said respondent all the costs accruing in this cause and 
have therefor execution. | 


(Opinion filed.) 


Which said opinion is in the words and figures following, to wit: 


~— hy 


Co 


JOHN BAKER ETAL. ~ 51 
Opinion. 
In the Supreme Court of Missouri. April Term, 1885. 


WiLtrAM Grascow, Com., Respondent, 
if 
Levin H. Baker et al., Appeilant-. 


Opinion of the court. 


The plaintiff claims title to the premises in dispute by act of Con- 
gress of the 6th of March, 1520, for the admission of Missouri into 
the Union; the act of the General Assembly of March 3, 1851, 
1044 and an order of the county court of St. Louis county of the 
Lith of April, 1851, made pursuant to that act, appointing 
the plaintiff and two other persons commissioners to take possession 
of and sell the sixteenth section, township 45, ranges 7 and 2. The 
defendant claims title from owners or alleged owners of Grand 
Prairie common field lots under the act of Congress of June 13, 
1812, making further provisions for settling the claims to land in 
the Territory of Missouri. And the defendants also set up such 
claims as an outstanding title. 

This is one of several suits commenced in 1855 by these com- 
missioners. It has been here twice before on appeals, prosecuted 
by the defendants or their ancestor. The other suits were deter- 
mined years ago in this and the Supreme Court of the United 
States in favor of defendants. The evidence in this case is now 
substantially the same as it was when the case was here on the 
first appeal (50 Mo., 60). It was then stated at length, and need 
not again be repeated. 

The record now contains an admission that all of the land claimed 
on the trial lies within the limits of Grand Prairie common field of 
St. Louis. It is the long and well-settled construction of the act of — 
Congress of June 13, 1812 (2 U.S. Stat. at Large, 748), that the act, 
by the force of its own terms, vested in each inhabitant of the then 
village of St. Louis the title in fee to the common field lot which 
he possessed or cultivated prior to December 3d, 1803, the date of 
the cession from France to the United States. It conferred to sueb 
inhabitant the lot so possessed or cultivated without any conditions 
of survey and without any other or further proof of title derived 
from the Spanish or French government than that of inhabitancy 
and cultivation or possession. 

By the first section of the act of 1812 it was made the duty of the 
principal deputy surveyor to survey the out-boundaries of the village, 
so as to include the outlots, common field lots, and commons, and 
to make a plat of such survey. The second section provides that 
all town or village lots, cutlots, or common field lots included in 
such survey, which are not rightfully owned or claimed by any pri- 
vate individual or held as commons, or that the rresident shall not 
reserve for military purposes, “shall be, and the same are hereby, 
reserved for the support of schools in” the village, the quantity , 
reserved for such school purposes, however, not to exceed the one- 


Go—U64 


514 WILLIAM GLASGOW, JR., COMMISSIONER, &C., VS 


twentieth part of the whole land included in the general survey of 
the village. 

By the act of Congress of May 24, 1824 (4 U.S. Stat. at Large, 65), 
it was made the duty of these individual claimants of village lots, 
outlots, and common field lots “to designate their lots by proving 
before the recorder of land titles” within eighteen months “ the 
fact of such inhabitation, cultivation, or possession, and the bound- 
aries and extent of such claims, so as to enable the surveyor gene- 
ral to designate the private from the vacant lots.” 

Although this 16th section was surveyed as far back as 1818, vet. 
the surveyor general failed to survey and make a plat of the out- 
boundaries of the village, as directed by the act of 1812, until 1840, 
and when he did then make the survey and plat he did not in- 
clude in such survey and plat; but excluded, the Prairie les Nouyer, 
Cul-de-Sac, and Grande Prairie common fields. The common field 
lots here in question were not included in that survey and map, 
which is known as map X of 1840. The portions of these common 
field lots recovered by the plaintiffs in this suit in the circuit court 
are also within the boundaries of this sixteenth section. It is a 
well-established law that the confirmee, under the act of 1812, by 
complying with the act of 1824, secured a recognition of his bound- 
aries, but there could be no forfeiture by reason of his failure so 
to do. He still held the title by force of the act of 1812. Page 
vs. Sheibell, 11 Mo., 167; Millburn vs. Hardy, 28 Mo., 514; Guitard 
vs. Stoddard, 16 How., 494; Milburn vs. Hartiz, 1 Black, 595. 

Nor did the failure of the surveyor general to include in the sur- 
vey of 1540 these common field lots affect the rights of the owners 
or confirmees of such common field lots so included. (Glasgow 
vs. Hartiz, 1 Black, 595; Milburn vs. Hartiz, 283 Mo., 336; Tayon vs. 
Hardeman, 23 Mo., 339; Schultz vs. Lindell, 24 Mo., 567.) 

Thus far the law is well settled. Much was said on argument as 
to a confirmation en masse by the act of 1812 without regard to in- . 
dividual claimants, or, as we understand the claims, that the com- 
mon field was confirmed in a body. It is supposed some counte- 
nance is given to this view of the case in the opinion of the court 
in the second appeal. (72 Mo., 441.) We find nothing in any of the 
vast number of cases which have arisen under this act which leads 
to such a conclusion. The evident purpose of the act was, so far as 
these common field lots are concerned, to confirm to each inhabi- 
tant the particular lot which he possessed, to cultivate, and to re- 
serve for the purposes stated in the act the lots not rightfully 
owned or claimed by individuals. 

Judge Napton, who pronounced the judgment of this court on 
the second appeal, was thoroughly conversant with these titles and 
participated from an early day in giving to these statutes the con- 
structions and applications before mentioned. It must be borne in 
mind that the evidence, then as now, considering the long lapse of 
time, was of the strongest character, to the effect that these com- 
mon field lots now in question had a common or continuous east 
and west end boundary, well defined by Spanish monuments, a 
width of from one to two and a length of forty arpents, all lying 
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contiguous, and that they had been cultivated or possessed prior 
to 1803 by those to whom they were surveyed under the act of 
1824. On this state of facts it is evident there was no title in the 

United States which they could vest in the State by the act of 
1045 1820. The question of side boundaries might be a matter of 

consequence, as between those claimants, but upon that state 
of facts would be a matter with which the plaintiff could have no 
concern. It was then contended that the defendant and those lot 
claimants were bound by the survey of 1857, which removed those 
lots some nine arpents to the west, so that they did not interfere 
with the sixteenth section ; but it was held [that] they were not es- 
topped from claiming under the survey of them made in 1855, 
which the evidence abundantly showed was the true and correct 
survey, the one which conformed to the true boundaries of the com- 
mon field. It was then said : 

“ No pretension is made that the sixteenth seetion could interfere 
with the common field lots confirmed by the act of 1812, since that 
act disposed of them all.” 

It was also, in substance, stated that portions of these lots may 
have been abandoned by those who cultivated them, but that the 
abandoned lots would by the act go to the village schools—not to 
these commissioners—and the plaintiff had no right on that ground, 
and vacancies, such as sink-holes, would go to the Government for 
military purposes, and henee it was also said “the material and 
controlling question was whether the land was within the limits of 
the common field lots; for, if it was, it was plain the sixteenth see- 
tion could not interfere with such title.” 

It does not appear to be now or then contended that the defend- 
ants are bound by the survey of 1557 of these lots, but the admis- 
sion is in that respect, as before stated, that the property in dispute 
lies within the Grand Prairie common field, and the correctness of 
the survey of 1855, as to the proper location of the east end of the 
lots, is not disputed, as we understand the record. 

It is, however, now insisted by the plaintiff that the sixteenth 
section may interfere with these common field lots and attach to 
such of them as were not rightfully owned and claimed by individ- 
uals, and hence that the plaintiff is in a position to dispute the va- 
lidity of the claims set up under Lareche, Boint, Buccanne, and 
Bizet, and further to show that there is no title outstanding in them. 
The instructions, as a body, are based upon the theory that the six- 
teenth section may and does attach to the lots not rightfully owned 
or claimed by individuals, if any such there are within its bound- 
aries. It would seem to be proper to dispose of this question, and 
it will, therefore, be considered. 

As we have seen by the second section of the act of 1812, all 
common field lots ineluded within the outbounding survey, as di- 
rected to be run by the act of 1812, and not rightfully claimed by 
any individual, and not reserved by the President for military pur- 
poses, were reserved for the support of the schools of the village, 
not exceeding one-twentieth of all the land included in such out- 
boundary. Thus the matter stood until the act of 1820. The language 
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of that act is “that section numbered 16 in every township, and 
where such sections have been sold, or otherwise disposed of, other 
land equivalent thereto, and as contiguous as may be, shall be 
granted to the State for the use of the inhabitants of such town- 
ships for the use of schools.” 

In order to show that the act of 1820 may apply to the lots in 
question, evidence is offered which shows that long after the false 
outbounding of 1840 had been made, and in 1853, the school applied 
to the Commissioner of the General Land Office to have the bound- 
ary corrected and run in accordance with the act of 1812, which ap- 
plication was refused, and that ruling was approved on an appeal to 
the Department of the Interior. It also appears that there has been 
set apart to the schools the one-twentieth of the land within the 
outboundary as made in 1840, and _ the title to the land so set apart 
was vested in the schools by the act of July 27, 1831 (4 United 
States Statutes at Large, 485). As the schools could not go beyond 
this survey of 1840, and as that did not include these common fields, 
as it should have done, it follows that the schools have been de- 
prived of much property. The schools, therefore, not at this late 
day being able to recover this property, it is claimed the sixteenth 
section may attach thereto. Now, if this is a correct view of the 
case, then the plaintiff acquired the property in suit, and he comes 
to the title because of the failure of the surveyor general to perform his 
duties, or, perhaps, as is intimated, the schools assented to this false 
outboundary. The plaintiff’s title must then have been contingent 
from the start, and depended upon the conduct of these officers and 
the schools, for by the acts of 1512 and 1824 it remained to the Gov- 
ernment, by its officers, to ascertain and set apart to the schools the 
particular parcels of property reserved for them. If a true out- 
boundary had been made all of these common fields would have 
been considered in determining the aggregate amount going to the 
schools, and the abandoned lots would have constituted a part of 
the reserved property—certainly so until the one-twentieth was as- 
certained. 

We cannot come to the conclusion that the act of 1820 was de- 
signed to take effect and operate in this way. By it, where the six- 
teenth section had been sold or otherwise disposed of, ample pro- 
vision is made for an equivalent elsewhere. In construing these 
acts of Congress we must endeavor to look to them as of the date of 
their passage, and in the light of the then history of the legislation 
upon the same subject and condition of the subject-matter before 
Congress. Congress could not have contemplated in 1812 or 1820 
that the surveyor general would thus fail to cause to be made a true 
outboundary, and certainly such a thing was not contemplated in 
1824. 

It is quite true that a reservation does not amount to a grant, and 
that the title to the abandoned common field lots remained in the 
Government, subject to any disposition it seemed fit to make of 

them; but they had been reserved for a defined and specific 
1046 purpose, and we are not at liberty to presume a purpose on 
the part of Congress to divert that disposition, and we find 
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nothing in the act of 1820 which requires us to give to it that con- 
struction, or which leads us to a conclusion that it was designed 
thereby to divert the former disposition of the abandoned lots. We 
conclude the 16th section grant was not designed to and that it did 
not invade these common field lots, recognized as such prior to 1803. 
Upon this record the plaintiff has no title to them, and the judg- 
ment should have been for the defendant. 

Besides this, as the plaintiff’s title, if he has any, must come to 
him subject to the prior rights of the schools, and as their rights 
were in a measure subject to the acts and conduct of the surveyor 
general, the plaintiff is not in the most favorable position to dispute 
claims of the persons to whom the property was surveyed by spe- 
cifie boards because of cultivation and inhabitaney proved to the sat- 
isfaction of the recorder of land titles. It, in any event, devolved 
upon him to show affirmatively that the claimants, Laroche, Bouis, 
Bacanne, and Bizet, did not possess or cultivate their respective 
parcels, and such proof was necessary to overcome the documentary 
evidence. ‘But, as the cause is disposed of on other grounds, we 
need not enter into a consideration of the title of defendants. We 
have not overlooked the act of Congress of June 15, 1864 (138 U.S 
Stat. at Large, 152), by which the U ‘ited States granted to the State 
all their right and title in and to all the parcels | of land within the 
Grand Prairie common field, in township 45, for the support of 
schools in that township. It does not aid the commissioners acting 
under the act of the General Assembly of 1851. This suit was com- 
menced in 1855. The judgment is reversed. 

All coneur. 


F. M. BLACK, J. 


On the back of said opinion appear the following endorsements, 
to wit: 

2514. Wri. Glasgow, com., &c., resp., v. Levin H. Baker et al., ap- 
pellants. Opinion of the court. Filed May 11, 1885. Henry W. 
wing. 

And afterwards, to wit, on the first day of June, A. D. 1885, the 
following further proceedings were had in said cause, to wit: 


LO47 Judgment Set Aside. 


Wa. Grascow, Jr., Resp., 
vs. 
Levin H. Baker et al., App. 
App. from St. Louis e’t of app’ls. 

Now at this day come the parties, by attorneys, and, by stipulation 
herein filed, suggest to the court that Levin H. Baker and Ann Eliza 
Gordon, two of the appellants herein, had departed this life prior to 
the date of the rendition of judgment in this cause by this court, 
and that they, prior to their deaths, had compromised with respond- 
ent and had ‘no longer any interest in the lands involved in this suit. 
Thereupon it is considered and adjudged by the court that the judg- 
ment heretofore rendered herein, to wit, on May 11th, 1885, be, and 
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the same is hereby, set aside, and that this suit abate as to said two 
appellants, Levin H. Baker and Ann Eliza Gordon, deceased. 
Which said stipulation is in the words and figures following, to 
wit : 
In the Supreme Court of Missouri. 
Wm. GLascow, Jr., Com’r, &c., Respondent, } 
Us. >No. 2514. 
Levin H. Baker et al., Appellants. j 
Now come the parties to the above-entitled cause and suggest to 
the court the deaths of the appellants, Levin H. Baker and 
1048) Ann Eliza Gordon, both of whom departed this life prior to 
to the date of the rendition of judgment in this cause by this 
court; and the parties hereto further suggest to the court that 
whereas both of said appellants had, prior to their deaths, compro- 
mised with the respondent, and had no longer any interest in or 
claim to the lands involved in this suit, that this suit abate as to 
both of said appellants. 
M. L. GRAY, 
Of Counsel for the Respondent. 
ROB'T E. COLLINS, 
Of Counsel for the Appellants. 


On the back of said stipulation appear the following endorsements, 
to wit: 

No. 2514. Supreme court of Missouri. William Glasgow, Jr., 
com’r, &e., respondent, vs. Leyin H. Baker et al., appellants. Filed 
June Ist, 85. H. W. Ewing, el’k. 

And afterwards, tu wit, on the same day the following further pro- 
ceedings were had in said cause, to wit: 


1049 Judgment. 


WILLIAM GLAscow, Jr., Surviving Commissioner of Section 16, Town- 
45 North, Range 7 Kast, Respondent, 


vs. 
Joun Baker, Ropert J. CoLEMAN, Ropert BAKER, Estuer Coins, 
Monrve R. Collins Her Husband; Mary D. Patchin, Lafayette 
Patechin De Witt Gray, Mrs. Fanny Blood (a Widow), Grace Stell 
Hodsell, William I. Patchin, George W. Patchin, Kate C. Clabaugh 
and William Clabaugh, Her Husband; John B. Patehin, Cornelia 
Patchin, Larry F. Patchin, Meredith Marshall, Stephen L. Mar- 
shall, William M. Marshall, Anna M. Marshall, Charles R. Mar- 
shall, Sarah J. Spackman and Adam Spackman, Her Husband; 
Fanny E. Patchin, Jabus N. Patchin, Caroline Mason and Na- 
thaniel Mason, Her Husband, Heirs of Lyman W. Patehin, De- 
ceased ; Logan D. Dameron, Ellen Davis and George W. Davis, 
Her Husband; William C.: Jamison, Her Trustee; Elizabeth S. 
Barley, and Mary Dameron, by Her Guardian ad litem, Robert E, 
Collins, Appellants. 
Appeal from St. Louis court of appeals. 


Now at this day come again the parties aforesaid, by their re- 
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spective attorneys, and the court, being now sufficiently advised of 
and concerning the premises, do consider and adjudge that the 
1050 judgment aforesaid, in form aforesaid by the said St. Louis 
court of appeals rendered, be reversed annulled, and for 
naught held and esteemed, and that the said appellants be restored 
to all things which they have lost by reason of the said judgment. 

It is further considered and adjudged that the said respondent 
take nothing by his said suit, and that the appellants go thereof 
without day and recover against the said respondent their costs and 
charges herein expended, and have therefor execution. 


And afterwards, to wit, on the 16th day of June, 1885, the follow- 
ing further proceedings were had in said cause, to wit: 


kiling of Writ of Error, Citation, & Bond. Supersedeas Granted. 
At Chambers, June 16th, 1885. 
Wa. Giascow, Jr., Resp., vs. Levin H. BAKer ef al., App. 
App. from U.S. e’t of app’'ls. 


Now at this day there is presented to the Honorable John W. 
Ilenry, chief justice, at chambers, a writ of error to reverse the 
judgment in the above cause; a citation, directed to the said defend- 
ants, citing and admonishing them to be and appear at a Supreme 

Court of the United States on the second Monday of October 
1051 next; also a supersedeas bond, in the sum of six thousand 

(86,000.00) dollars; which said writ of error is allowed, said 
citation signed, and bond approved, and ordered to be filed and 
made a part of the record herein. And thereupon it is further or- 
dered that a supersedeas be granted staying all further proceedings 
upon the judgment herein until the determination of this cause In 
the Supreme Court of the United States. 

Which said bond is in the words and figures following, to wit: 

Know all men by these presents that we, “The Board of President 
and Directors of the St. Louis Publie Schools,” a corporation duly 
organized under the laws of the State of Missouri, for whose benefit 
the suit of William Glasgow, Jr., commissioner of section 16, town- 
ship 45 north, range 7 east, against John Baker et al. is prosecuted 
as principal, and William Glasgow, jr., William Koenig, and Leo 
Rossieur, all of the city of St. Louis, as sureties, are held and firmly 
bound unto John Baker, Robert J. Coleman, Robert Baker, Esther 

Collins, Monroe R. Collins, her husband; Mary D. Patchin, 
1052 Lafayette Patchin, De Witt Gray, Mrs. Fanny Blood (a widow), 

Grace Steel Hodsill, William E. Patchin, George W. Patchin, 
Kate C. Clabaugh and William Clabaugh, her husband; John B. 
Pate hin, ( ‘ornelia Patehin, Larry F. Patehin, Meredith Marshall, 
Stephen L. Marshall, W illiam M. M: shall, Anna M. Marshall, 
Charles R. Marshall, Sarah Jane Spachman and Adam 8. Spachman, 
her husband; Fanny E. Patchin, Jabus N. Patchin, Caroline Mason 
and Nathaniel Mason, her husband, heirs of Lyman W. Patchin, 
deceased ; Logan D. Dameron, Ellen Davis and George W. Davis, 
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her husband ; William C. Jamison, her trustee; Elizabeth S. Bailey 
and Mary Dameron, by her guardian ad litem, Robert E. Collins, in 
the full and just sum of six thousand dollars, to which payment, 
welland truly to be made to them, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 13th day of June, in the year 
of our Lord one thousand eight hundred and eighty five. 

Whereas, lately, at the April term, A. D. 1885, of the supreme 
court ot the State of Missouri, in a suit depending in said court be- 
ween William Glasgow, Jr., commissioner of section 16, township 

45 north, range 7 east, as plaintiff, and John Baker, Robert 
10538 J. Coleman, Robert Baker, Esther Collins, Monroe R. Collins, 
her husband; Mary D. Patchin, Lafayette Patchin, De Witt 
Gray, Mrs. Fanny Blood (a widow), Grace Steel Hodsell, William 
E. Patchin, George W. Patchin, Kate C. Clabaugh and William 
Clabaugh, her husband; John Bb. Patchin, Cornelia Patchin, Larry 
F. Patehin, Meredith Marshall, Stephen L. Marshail, William M. 
Marshal, Anna M. Marshall, Charles R. Marshall, Sarah Jane Spach- 
man and Adam Spacliman, her husband; Fannie E. Patchin, Jabus 
N. Patehin, Caroline Mason ,and Nathaniel Mason, her husband, 
heirs of Lyman W. Patchin, deceased; Logan D. Dameron, Ellen 
Davis and George W. Davis, ber husband; William C. Jameson, 
her trustee; Elizabeth S. Bailey, and Mary Dameron, by her guard- 
ian ad litem, Robert E. Collins, as defendants, judgment was rendered 
against the said plaintiff, and the said plaintiff having obtained a 
writ of error to the said supreme court of the State of Missouri to 
reverse the judgment in the aforesaid suit, and a citation directed 
to the said defendants citing and admonishing them to be and appeat 
at a Supreme Court of the United States to be held at Washington, 
PD. C., on the second Monday of October next: 
Now the condition of the above obligation is such that if 
1054 the said plaintiff shall prosecute said writ to effect and answer 
all damages and costs, if he fail to make good his plea, then 
the above obligation to be void; else to remain in full foree and 
virtue. 
[Seal the St. Louis Publie Schools. ] 
“THE BOARD OF PRESIDENT & DIRECTORS 
OF THE ST. LOUIS PUBLIC SCHOOLS,” 


By HY. HICKMAN, President. SEAL. | 
WM. KOENIG. SEAL. | 
WM. GLASGOW, Jr. SEAL. 
LEO RASSIEUR. SEAZ. | 


Sealed and delivered in presence of— 
LEO RASSIER, 
By said HENRY HICKMAN, 
As and for “ The Board of President and 
Directors of the St. Louis Public Schools. 


. Attest: MILTON I. WASH, Sec’y. 


Approved by— 
JNO. W. HENRY, Judge. 
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In the St. Louis Court of Appeals. March Term, A. D. 1885. 


SATURDAY, June 13th, A. D. 1885. 
Now at thisday come William Koenig, Wm. Glasgow, Jr., and Leo 
Rossieur, securities, whose names are subscribed to the bond in the 
case of William Glasgow, Jr., commissioners of section 16, township 45 
north, range 7 east, against John Baker ef a/., recently decided in the 
supreme court of the State of Missouri, and acknowledge their 
1055 signatures to said bond and the execution thereof: and the 
court, having examined said sureties under oath and being 
satisfied that each of said sureties is worth over ten thousand | dollars] 
in unencumbered real estate in the city of St. Louis above all in- 
debiedness, doth find that said persons are good and sutlicient se- 
curity for the penalty of six thousand dollars named in said bond, 
and doth approve the same. 
A true copy from the record. 
Witness my hand and the seal of the St. Louis court of appeals 
this 10 day of June, A. D. 1885. 
[SEAL. | JNO. LEWIS, Clerk. 


On the back of said bond appear the following endorsements, to 
wit: “Filed Jun. 16,1885. Henry W. Ewing.” Clerk’s fee, 1.00; p’d. 


L056 STATE oF Mussourt, set: 


[, Henry W. Ewing, clerk of the supreme court of the State of 
Missouri, do hereby certify that the above and foregoing is a full, 
true, and complete transcript of the record ‘and proceedings of said 
court in the above-entitled cause as fully as the same appears of rec- 
ord and on file in my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at office in the city of Jefferson, State aforesaid, 
this 26th day of August, A. D. 1855. 

[Seal of the Supreme Court of Missouri. ] 


HENRY W. EWING, Clerk. 


L057 THe UNITED STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 

The President of the United States to the judges of the supreme 
court of the State of Missouri, Greeting : 


Whereas, in a certain suit in said supreme court between John 
Baker, Robert J. Coleman, ef a/., appellants, and William Glasgow, 
junior, commissioner of section 16, township 45 north, range 7 east, 
respondent, which suii was removed to the Supreme Court of the 
United States by virtue of a writ of error, agreeably to the act of 
Congress in such case made and provided, a diminution of the record 
and proceedings of said cause has been suggested, to wit: 

“All that part of the record in this cause remaining in said State 

court not heretofore certified and returned to this court.” 

L058 You, therefore, are hereby commanded that, searching tle 
record and proceedings in said cause, you certify what omis- 
66—964 
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sions to the extent above enumerated you shall find to the said Su- 
preme Court of the United States, so that you have the same, together 
with this writ, before the said Supreme Court forthwith. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 28th day of January, A. D. 


1886. 
JAMES H. McKENNEY, 
Clerk Supreme Court U.S. 


1059 Stare or Missouri, | ia 
City of Jefferson, OU .« 


Ata term of the supreme court of the State of Missouri com- 
menced and held at the court-room of said eourt in the city of Jef- 
ferson on the 20th day of October, A. D. 1885, there were present 
the Hon. John W. Henry, chief justice; the Hon. E. TH. Norton, the 
Hon. Robert D. Ray, the Hon. Thomas A. Sherwood, and the Hon. 
F. M. Black, the judges of said court, and Henry W. Ewing, clerk, 
and 8. C. Noland, marshal thereof, and by order of said judges court 
was then and there opened. 

And afterwards, on the 25th day of November, 1885, at the same 
term continued and held by said court, the following proceedings 
were had therein and appear of record, viz: 


Wa. GLaAsGow, Jr., Com., &c., Resp., vs. JoHN BAKER et al., App. 


Comes now the said respondent, by attorneys, and file their motion 
. a . 7 . 
to amend the judgment nune pro tune herein; which said 
1060 motion is in the words and figures following, to wit: 


Appeal from St. Louis C’t of Appeals. 
In the Supreme Court of Missouri. October Term, 1885. 


Wit1iiaM GLasGow, Jr., Com’r of Sec. 16, T. 45, Range 7 East, Re- 
spondent, 
US. 


JoHN BAKER and Others, Appellants. 


The said respondent, by M. L. Gray and John D.S. Dryden, his 
attorneys, comes and represents to the court that the final judgment 
which was rendered in this cause by the court at April term, 1885, 
to wit, on the Ist day of June, 1885, is not truly expressed by the 
entry thereof on the records of the court, but that the said entry, by 
the misprision of the clerk, incorrectly expresses and is variant from 
said judgment as rendered, and disregards the directions of the court 
for the entry thereof given by the court in its written opinion de- 
livered and filed in the cause simultaneously with the rendition of 
the judgment and wholly omits to give or state the special grounds 
of the court for reversing the judgment of the court below, as did 

the said written opinion and as did the said final judgment. 
1061 For remedy whercof respondent moves the court to amend 
its »ecord by the aid of said written opinion, so as to conform 
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the entry of said judgment at present with the judgment as hereto- 
fore rendered nune pro tune. 
MELVIN L. GRAY anp 
JOHN D. S. DRYDEN, 
Attys for Respondent. 


On the back of said motion appear the following, viz: 


“In the sup. e’t of Mo. October term, 1885. Wm. Glasgow, Jr., 
com. sec. 16, T. 45, R. 7 east, resp’t, vs. Jno. Baker ef al., app'l'ts. 
App. from e’t of app'ls. Motion of respondent to amend reeord of 
entry of final judgment nune pro tune. Filed Noy. 25th, 1885. Henry 
W. Ewing, clerk. 

M.L. GRAY & JOHN D.S. DRYDEN, 
Atty’s for Resp’t. 


' : 
Per Curam. 


The respondent must make his motion speetfic with respeet to 
what he wants the judgment to contain. Clk wil! notify att’ys. 


1062 And afterwards, to wit,on the 50th day of \ ISS5. 
the following further procecdings vere nad Caus 
to wit: 


3 App. from Si. L. Ci yf App'ls. 
Wa. GLaAscow, Jr., Com., Resp., vs. Jonn Baker et al., App. 


Comes now the said respondent, by attorney, and renews his mlo- 
tion to amend the record entry of final judgment nine pro tune 
herein, and files therewith a form of decree. 


And afterwards, to wit,on the 5th day of December, 1885, a notice 
was filed by respondent’s counsel herein, which, with the endorse- 
ments thereon, is in the words and figures as follows, to wit: 


App. from St. Louis Court of Appeals. 
In the Supreme Court of Mo. October Term, 1885. 


WittiaAm GrLasaow, Jr., Com’r of See. 16, T. 45, R. 7 E., Respondent, 
US. 


Joun BAKER and Others, Appellants. 


To Mess. B. A. Hill, R. E. Collins, C. & C. E. Gibson, and John 

1065 Flournoy, attorneys of record for appellants in the above 
cause. | 

GENTLEMEN: You are hereby notified that on Monday, the 7th 

day of December, 1885, at the opening of the supreme court, at their 

court-room, in Jefferson City, Missouri, or as soon thereafter as we 

can be heard, we will ask the said court to amend its record of the 
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final judgment rendered in this cause at the last term nune pro tune, 
su as to conform the entry of the judgment to the judgment as ren- 


dered and as indicated by the written opinion of the court filed at, 


the time of the rendition of the judgment. 
St. Louis, December Ist, 1855. 
M. L. GRAY, 
JOHN D.S. DRYDEN, 
Attys for Resp't. 


Reeceived—St. Louls, — Ist. LSSo—copy of the above 
C.& C. E. GIBSON. 


Rec’d—St. Louis, Dee. 1, 1lSS5—a copy of within notice. 
BRITTON A. HILL, 
Atty for Def'ts. 


Received—St. Louis, December jrd, 1S85—a copy of the within 
notice. 
ROBT bk. COLLINS, 
Of Counsel or Dy fi ndants. 


1064 And afterwards, to wit,on the 14th day of December, A. D. 
1885, the following further proceedings -were had in said 
cause, to wit: 


1065 Appeal from St. Louis Ct of Appeals. 
‘ 
In the Supreme Court of Missouri. October Term, 1585. 
Wa. GLascow, Jr., &e., Resp., vs. Joun Baker et al., App'l'ts. 


Now, at this day, the motion of the respondent filed on a former 
day in this term to amend the record of the final judgment ren- 
dered in this cause at the last term of this court, nune pro (une, COlM- 
ing on to be heard, on consideration of said motion, the court, in 
the light and guided by the contents of the written opinion of the 
court delivered and filed in the cause simultaneously with the ren- 
dition of said final judgment, doth order and adjudge that the ree- 
ord of said final judgment, as said record as at present stands, be 
amended so as to conform the record with the judgment as the same 
(in the light of said written opinion) was in fact so as aforesaid ren- 
dered at said last term; and for the accomplishment of sach amend- 
ment the said final judgment as so rendered is, by the order of this 
court, now as of the time when so rendered, entered of record, in 
the words and figures following, viz: 


4: 
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WintiaAM GLaAscow, Jr., Surviving Commissioner of Section 16, 
Township 45 N., of Range 7 East, Respondent, 
is. 

Jounx Baker, Ropert J. Coteman, Ropert BAKER, EstuHer CoLuins, 
Monroe R. Collins, Her Husband; Mary D. Patchin, Lafayette 
Patchin, De Witt Grav, Mrs. Fanny Blood (widow), Grace Steel 
Hodsell, William KE. Patehin, George W. Patchin, Kate C. Cla- 

baugh, and William Clabaugh, Her Husband; John B. 

L0G6 Patchin, Cornelia Patehin, Lany IF. Patchin, Meredith Mar- 

shall, Stephen L. Marshall, William M. Marshall, Anna M. 
Marshall, Charles R. Marshall, Sarah J. Spackman and Adam 
Spackman, Her Husband; Fanny E. Patehin, Jacobus N. Patehin, 
Caroline Mason and Nathaniel Mason, Her Husband, heirs of Ly- 
man W. Patehin, Deceased ; Logan D. Dameron, Ellen Davis and 
George W. Davis, Her Husband; William C. Jamison, Her Trus- 
tee; Elizabeth S. Barley, and Mary Dameron, by her Guardian 
ad litem, Robert E. Collins, Appellants. 


Now, at this day, come again the parties aforesaid, and the court 
being now sufficienly advised of and concerning the law arising 
upon the record in this cause, and it appearing from the record that 
the respondent claims title to and the right to reeover the land in dis- 
pute, being part and parcel of section 16, of township 45 north, of 
range 7 east, under and by force of the act of ¢ onugress of the United 
States of the Gth of March, 1850, entitled “An act to authorize the 
people of Missouri Territory to form a constitution and State gov- 
ernment, and for the admission of such State into the Union on an 
equal footing with the original States, and to prohibit slavery in 
certain Territories, and the act of the (seneral Assembly of this 
State of March 3rd, 1851, and that the property in question is a part 
of the common field lots of the Grand Prairie Common fields, recog- 
nized as such prior to 1505. 

And it further appearing from the record that said land in dispute 
lies wholly within the exterior limits of the Grand Prairie common 
fields of St. Louis, and the court being of the opinion that because of 
the .reservation of the second section of the act of Congress of the 

ISth of June, 1812, entitled “An act making further provision 
L067 for settling the claims to land in the Territory of Missouri,” 

and the conceded facts in the record, that the said aet of the 
Oth of March, LS20, 1 Howls } affected the title of the United States 
in or to the lands in dispute, and did not and could not operate to 
pass the title of the United States in the same to the State of Mis- 
souri, and that, therefore, the right & title claimed by the respond- 
ent in virtue of said act of the 6th of March, 1820,1n and to the 
lands in dispute is invalid & insufficient to support the respondent’s 
action; and the court being of the opinion that in so far as the 
court below held and adjudged that the act of Congress aforesaid of 
the 6th of March, 1820, was operative to pass the title of the United 
States in and to the lands in dispute to the State of Missouri and 
was available to the respondent in support of the right and title 
he claimed thereunder to said premises the court below committed 
error: 
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It is, therefore, considered and adjudged by the court that the 
judgment aforesaid, in form aforesaid by the said St. Louis court of 
appeals rendered, and the judgment aforesaid in form aforesaid by 
the circuit court of the city of Louis rendered, be reversed, annulled, 
and for naught held and esteemed, and that the said appellants be 
restored to all things which they have lost by reason of the said 
judgments. 

And inasmuch as the respondent was and is without title and 
unable to recover in the action by reason of the said insufficiency of 
said act of Congress of March 6th, 1820, it is further considered and 
adjudged by the court that the said respondent take nothing by his 
said suit, and that the said appellants go hence without day and re- 
cover against the said respondent their costs and charges herein ex- 
pended and have therefor execution. 

1068 STATE OF Missour!, | . 
City of Jefferson, | “2 


I, Henry W. Ewing, clerk of the supreme court of the State of Mis- 
sourl, for return to the writ of certiorari to which this is appended, 
do hereby certify that what is written and printed on pages 1, 2, 3, 
4, 5, 6, 7, 8, and 9 above and with said writ returned is a full, true, 
and perfect transcript of all that part of the record and proceedings 
of our said supreme court remaining in said court, in the suit men- 
tioned in said writ of certiorari, not heretofore certified and returned 
to the honorable the Supreme Court of the United States under and 
in obedience to the writ of error mentioned in said writ of certiorari ; 
and I do further certify that the record and proceedings herewith 
returned, together with those'so as aforesaid heretofore certified and 
returned with said writ of error, comprise all of the record and pro- 
ceedings of our said supreme court of the State remaining in said 
court in the cause mentioned in said writs of error and certiorari. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of said supreme court of Missouri. Done at office 
1069 in the city of Jefferson, in said State, this 16th day of Feb- 
ruary, A. D. 1886. 

[Seal of the Supreme Court of Missouri. ] 

HENRY W. EWING, CV7%, 
By H. Y. SHERWOOD, D. C. 


1070 [Endorsed:] Sup. Court U.S. 1885, Oct’r term. No. 964. 

Wim. Glasgow, Jr., & al., pl’ff- in error, vs. Jno. Baker et al. 
Writ of certiorari and return. [Stamped:] Office Supreme Court U. 
S. Filed Feb. 19,1886. James H. McKenney, clerk. 


Endorsed on cover: Missouri supreme court. No. 964. William 
Glasgow, junior, commissioner of section 16, township 45 north, 
range 7 east, plaintiff in error, vs. John Baker, Robert J. Coleman, 
Esther Collins. et al. Filed September 21, 1885. [Stamped :] Office 
Supreme Court. U.S. Filed Sep. 21, 1885. James H. McKenney, 
clerk. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888 


WILLIAM GLASGOW, Jr., . 
COMMISSIONER OF THE I16TH SECTION OF 
Townsuip 45, x. R. 7 E.. 
Plaintiff in Error. + No. 288.40, 
Us. 
JOHN BAKER, er at., 
Defendants in Error. | 


Error to the Supreme Court of the State of Missouri. 


STATEMENT, ASSIGNMENT OF ERRORS, BRIEF 
AND ARGUMENT FOR THE PLAINTIFF 
IN ERROR. 


STATEMENT. 


This was an action of ejectment begun, in 1853 by Glas- 
gow, the plaintiff in error, and two others (since de- 
ceased ), as commissioners for the State of Missouri of the 


‘cu aed 


school section sixteen, in township 45 north, range 7 east, 
to recover from Peter Lindell, ancestor of the present de- 
fendants, possession of a parcel of said section sixteen 
situated in the county (now city ) of St. Louis, of.which said 
Lindell was then in possession. It was begun originally in 
the St. Louis Land Court, and was afterwards transferred 
to the St. Louis Circuit Court. In 1861 Peter Lindell died 
and the cause was revived against defendants as his heirs. 
Since then there have been three several trials of it at 
nisi prius, at each of which the plaintiff recovered part of 
the land sued for, and three several judgments of the Su- 
preme Court of Missouri, by which the judgments below 
were reversed. [See 50 Mo. p. 60; 72 Mo. p. 441, and 
85 Mo. p. 559]. At the last of those trials, had in 1882, 
plaintiff recovered of defendants a triangular shaped tract 
containing about fifty-three acres. 
[See Print. Rec. p. 25 and diagram A. opposite. | 
This judgment, on appeal by defendants to the St. Louis 
yourt of Appeals, was affirmed; [ Pr. Rec. p. 495, 496], 
and, upon a further appeal to the Supreme Court of Mis- 
souri, was by that court in 1885 reversed, and a final 
judgment thereupon entered therein for the defendants. 


[ Print. Rec. p. 525. | 


From this last judgment the plaintiff has brought the 


X 


case here by writ of error. 


PLEADINGS. 


BY 


ISSUES THE 


MADE 


The petition was in the form usual in ejectment, and, after 
alleging the appointment of plaintiffs as commissioners by 
virtue of an act of the State of Missouri, passed in 1851, 
stated that as such commissioners they were entitled to the 
possession of said sixteenth section on Jan. Ist, 1853, and 
that Lindell thereafter had entered upon a parcel thereof 
which he had fenced, containing about two hundred acres, 
and had ejected plaintiff therefrom, etc. { Print. Rec. p. 4.] 
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The last amended answer of defendants, filed in May, 
1882, alleged that said sixteenth section, as surveyed by 
the surveyor of the United States in 1818, covered a large 
part of the common field lots of the Grand Prairie belong- 
ing to the inhabitants of the town of St. Louis, and that 
the two hundred acres parcel of said sixteenth section as 
stated in the petition, were all included within said common 
field lots ; that said lots were cultivated by different persons 
of the town or village of St. Louis as common field lots 
belonging to said town or village for several years prior to 
the 20th day of December, 1803; that said inhabitants were 
claimants of said field lots, and that the title to said field 
lots were severally granted to each inhabitant of St. Louis 
according to the extent and boundaries of such possession 
before the 20th dav of December, 1803, by force of the 
act of Congress of the 13th of June, 1812, which passed 
the title of the United States to each of said inhabitants, 
so cultivating said lots, on said 13th of June, 1812. 

The answer further averred the acquisition by defend- 
ants, and said Lindell, of the titles of said inhabitants who 
cultivated said lots, and that the defendants, and those un- 
der whom they claimed, had been in possession for fifty 
years of the land sued for; and also denied generally all 
the allegations of the petition. 


(Pr. Rec. p. 23.] 


Plaintiff by reply denied the several affirmative defenses 
of the answer. 


Pr. Ree. p. 24.7 
EVIDENCE AT THE LAST TRIAL. 


Plaintiff, to sustain the issues on his part, offered evidence 
as follows: 

1. In order to show a reservation by Congress in 1811 
for the maintenance of schools in the township, of section 
sixteen in every township as surveyed, he read: 


cee. Ane 


(a.) The ordinance of Congress of May 20th, 1785, estab- 
lishing a system tor the surveys of public lands in the West- 
ern Territory, and requiring all said lands to be surveyed 
according to said system, into townships of thirty-six sec- 
tions, and reserving the sixteenth section of every township 
for the maintenance of schools therein, in the following 
terms, to wit: — 

‘¢ There shall be reserved the lot No. 16 of every town- 
ship for the maintenance of public schools within the said 


township.”’ 
[1 Vol. Land Laws, pp. 11 and 13.) 


(4.) The act of Congress of March 4d, 1811, providing 
for the survey and sale of public lands in the Territories of 
Orleans and Louisiana. [2 Stats. pp. 662, 664.) The &th 
section provided that the Surveyor-General should cause 
such of the public lands in the Territory of Louisiana as 
the President should direct, to be surveyed and divided in 
the same manner as was provided by law in relation to the 
jands of the United States northwest of the river Ohio and 
above the mouth of Kentucky river. 


[Compare Act of May 18th, 1796, 1 St. p. 464: also 
Act of February llth, 1805, 2 Stats. p. 313.) 


The 10th section provided for sales of such of the publie 
lands in Louisiana as should have been surveyed according 
to the 8th section. In making such provisions the follow- 


ing language was used : — 


** All such lands shall, with the exception of the section ‘number sixteen,’ 
“which shall be reserved in each township for the support of schools within 
‘the same, with the exception also of a tract reserved for the support of 
‘a seminary of learning as provided by the seventh section of this act, 
‘‘and with the exception also of the salt springs and lead mines, and 
‘‘lands contiguous thereto, which by the direction of the President of 
‘‘the United States may be reserved for the future disposal of the said 
‘states, shall be offered for sale to the highest bidder,” etc., etc. 


~y 


[2 Stats. p. 665.) 


od 


i. 


2. To show the grant by the United States to the State 
of Missouri in 1820, of the land in dispute, as section num. 
ber sixteen in Township 45 north, and R. 7 east, of the fifth 
meridian — he read: 


(a.) The act of Congress of March 6th, 1820, authoriz- 
ing the people of the territory of Missouri to form a 
constitution and State government, and for the admission 
of such State into the Union. 

By the first four sections, the people of the part of Mis- 
souri Territory described in it were authorized to form for 
themselves a constitution and State government, and to 
that end to vote for representutives to a convention to be 
held in the following June, at which the constitution and 
State government should be adopted. 

By the sixth section, five several propositions were offered 
to the convention, when formed, for their free acceptance 
or rejection, and which, if accepted, it was enacted 
should ‘*be obligatory upon the United States.’’ Of 
these propositions the first was in the following words, viz. : 
‘¢ First. That section numbered sixteen in EVERY town- 
ship, and when such section has been sold or otherwise dis- 
posed of, other lands equivalent thereto, and as contiguous 
as may be, shall be granted to the State for the use of the 
inhabitants of such township for the use of schools.”’ 

The other four propositions were in substance, that all 
salt springs not exceeding twelve, with six sections adjoin- 
ing, to be selected by the Legislature before 1825, should 
be granted to the state for its use; that five per cent, of the 
the proceeds of sales of lands in the State made by Con- 
gress, should be reserved for making roads and canals in 
the State; that four sections to be selected by the Legis- 
lature on any public lands, and before any public sale 
thereof, should be granted to the State for fixing their seat 
of government thereon; and that thirty six sections should 
be reserved by the President for the use of a seminary of 
learning, and vested in the Legislature of that State. 
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And, by @ provisaq to said sixth section, said propositions 
were stated to be made upon condition that the convention 
should provide by an irrevocable ordinance, (1) that all lands 
sold by the United States should be exempt from all state, 
county or other taxes for five years from the day of sale, 
and, (2) that bounty lands granted or to be granted for 
military services should remain exempt from such taxtation 
for three years from the date of the patents issued for 
them. 


| 3 Stats. 547. | 


(6.), The ordinance of July 19th, 1820, of the Missouri 
Convention, chosen and held under the last named‘act, ac- 
cepting the propositions contained in the act upon the 
terms therein prescribed, and ordaining that lands sold by 
the United States, or granted for bounties, etc., should be 
exempt from taxation for the several times mentioned in 
said act. 


[ Rev. Stat. Mo. 1825, pp. 40-42.] 
4 [R. S. Mo. 1879, XLIX and L.7] 


3. To show that section number 16, in township 45 
north, range 7 east, had been surveyed and located by the 
United States prior to said act of Congress of Mareh 6th, 
1820, namely, in 1818 [although the fact was admitted by 
the answer ], plaintiff read: — 

(a.) Certified copy of the township plat of said township, 
made under directions of William Rector, surveyor of the 
lands of the United States, of date March 3lst, 1817. On 
said plat fractional section number sixteen appears marked 
as containing 283,47, acres, and bounded as follows: North 
und east by Survey No. 2499, of Martin Countz’ tract un- 
der certificate No. 145; south by Survey No. 903, of Widow 
Caffip tract; and west partly by Survey No. 2712 of James 
Conway’s tract. under N. M. certificate 348, and partly by 


— 


Survey No. 2500 of Joseph Hunot tract, under N. M. cer- 
tificate No. 161. 


I7 37. 
(Print. Rec., pp. #@and 2®. | 


(b.) Certified copy of the field notes of the survey of 
said section sixteen, dated July 29th, 1818, made by Jos, 
C. Brown, from records of field notes of public surveys in 
Missouri, on file in office of custodian of the archives of 
United States surveys in Missouri. 


| Print. Rec. p. 30. | 

(c.) Certified copies of said United States surveys Nos. 

2499 M. Coontz, 903 Widow Camp, 2712 Jas. Conway 

and 2500 Joseph Hunot, made in 1818, 1819 and March, 

1820, in all of which the location and survey of said sec- 

tion No. 16 as on said township plat, is recognized and 
mentioned. 


[ Pr. Rec. pp. 40-45. } 


4. To show the authority of plaintiff to sue as commis- 
sioner, he read: — 

(a.) An act of the General Assembly of Missouri of 
March 3rd, 1851, by which authority was given to the 
County Court of St. Louis County to appoint three com- 
missioners to take possession of said sixteenth section and 
sell it, and also sue for and recover possession of any of it 
held adversely. 


| Mo. Sess. Acts 1851, p. 706.) 


(6.) Order of said County Court made in April, 1851, 
appointing plaintiff and two others (since deceased) as 
commissioners under said act. 


[Pr. Rec. p. 29. ] 
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And, by @ proviso to said sixth section, said propositions 
were stated to be made upon condition that the convention 
should provide by an irrevocable ordinance, (1) that all lands 
sold by the United States should be exempt from all state, 
county or other taxes for five years from the day of sale, 
and, (2) that bounty lands granted or to be granted for 
military services should remain exempt from such taxtation 
for three years from the date of the patents issued for 
them. | 


[3 Stats. 547. ] 


(5.) The ordinance of July 19th, 1820, of the Missouri 
Convention, chosen and held under the last named act, ac- 
cepting the propositions contained in the act upon the 
terms therein prescribed, and ordaining that lands sold by 
the United States, or granted for bounties, etc., should be 
exempt from taxation for the several times mentioned in 
said act. 


[ Rev. Stat. Mo. 1825, pp. 40-42.) 
4A [R. S. Mo. 1879, XLIX and L.] 


3. To show that section number 16, in township 45 
north, range 7 east, had been surveyed and located by the 
United States prior to said act of Congress of March 6th, 
1820, namely, in 1818 [although the fact was admitted by 
theanswer }, plaintiff read = — 

(a.) Certified copy of the township plat of said township, 

ade under directions of William Rector, surveyor of the 
lands of the United States, of date March 3lst, 1817. On 
said plat fractional section number sixteen appears marked 
as containing 283,42, acres, and bounded as follows: North 
und east by Survey No. 2499, of Martin Countz’ tract un- 
der certificate No. 145; south by Survey No. 903, of Widow 
Caffip tract; and west partly by Survey No. 2712 of James 
Conway’s tract under N. M. certificate 348, and partly by 


- 


—) 


Survey No. 2500 of Joseph Hunot tract, under N. M. cer- 
tificate No. 161. 


JI 3/, 
(Print. Rec., pp. #@ and 2®. | 


(6.) Certified copy of the field notes of the survey of 
said section sixteen, dated July 29th, 1818, made by Jos, 
C. Brown, from records of field notes of public surveys in 
Missouri, on file in office of custodian of the archives of 
United States surveys in Missouri. 


[ Print. Rec. p. 30.) 


(c.) Certified copies of said United States surveys Nos. 
2499 M. Coontz, 903 Widow Camp, 2712 Jas. Conway 
and 2500 Joseph Hunot, made in 1818, 1819 and March, 
1820, in all of which the location and survey of said sec- 
tion No. 16 as on said township plat, is recognized and 
mentioned. 


[ Pr. Rec. pp. 40-45. | 


4. To show the authority of plaintiff to sue as commis- 
sioner, he read: — 

(a.) An act of the General Assembly of Missouri of 
March 3rd, 1851, by which authority was given to the 
County Court of St. Louis-County to appoint three com- 
missioners to take possession of said sixteenth section and 
sell it, and also sue for and recover possession of any of it 
held adversely. 


| Mo. Sess. Acts 1851, p. 706.) 


(6.) Order of said County Court made in April, 1851, 
appointing plaintiff and two others (since deceased) as 
commissioners under said act. 


[Pr. Rec. p. 29.) 
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5. To show that the land in dispute—which it was ad- 
mitted was within the limits of the Grand Prairie Com- 
mon Field of St. Louis, as it existed before 1803, — was not 
affected by the reservation contained in section 2 of the act 
of Congress of June 13th, 1812, referred to in defendant’s 
answer and hereinafter copied [see pAwMufra}, and which 
section in substance was that all of the town or village lots, 
out-lots or common field lots of certain towns and villages, 
(of which St. Louis was one), included in the out bound- 
ary lines of said towns respectively, to be surveved by 
the principal’deputy surveyor of Missouri territory, as re- 
quired by the first section of the act, that were ‘*not right- 
fully owned or claimed by any private individuals,’’ to the 
extent of one-twentieth of the whole of the land within 
the general survey of each town respectively, should be re- 
served for the support of schools in such town, and to show 
that said land had not in 1820 been ‘sold or otherwise dis- 
posed of’’ by redson of the provisions of said second 
section of said act of 1812, the plaintiff offered evidence as 
follows to wit: 

(a.) Record of the incorporztion of the town of St. 
Louis in November, 1809, showing the corporate limits 
thereof as then established. 


[Pr. Rec. pp. 39 & 40.7 


(5.) The incorporation in 1833 of the Board of St. Louis 
Public Schools by an act of the Legislature of Missouri of 
February 13th, 1833, by which the title to all lands or lots 
in or near the City of St. Louis, granted to the inhabitants 
of St. Louis by the United States for school purposes, were 
vested in said Board, and the charge and control thereof 
given to it. 


[Mo. Sess. Acts 1833, p. 37.) 
And the organization of said Board as a corporation in 


1833. 


(Pr. Rec. pp. 31 and 32. | 


— 


(c.) Instructions in 1839 from the Commissioner of the 
General Land Office to the Survevor-General at St. Louis, 
advising him that the area out of which vacant lands were 
to be set apart to the City of St. Louts for support of 
schools, under the provisions of the second section of said 
act of June 13th, 1812, and the act supplementery thereto 
passed May 25th, 1824 | See t Stats. pp. 65 and 66], was 
that included within the corporate limits of St. Louis as 
they existed on June 13th, 1812, and established by its said 
incorporation in 1809, and directing him with reference to 
the application theretofore made to him by the Board of 
St. Louis Public Schools in 1857 for a survey and setting 
“apart to it of certain parcels of land in said area, claimed 
by it to be vacant, that he should proceed, and so survey and 
set apart to said Board such lands in said area as were va- 
cant, and as the Board should seleet, but not exceeding alto- 
gether one-twentieth of the whole area of land in said cor- 
porate limits, and should keep a register of the areas of the 
different tracts set apart from time to time, so as to prevent 
the possibility of exceeding the quantity of one-twentieth 


of the entire area of the town. 
Pr. Ree. pp. 58-61. 


(d.) Copy of map, made by William Milburn, surveyor 
of the lands of the United States in Illinois and Missouri, 
upproved December 8th, 1840, showing the out-boundary 
line of the town of St. Louis as surveved by him pursuant 
to the provisions of the Ist section of the act of June 13, 
1812, usually called map X. 

The out-boundary, es marked on this map, included the 
entire area of the town of St. Louis, as legally incorporated 
in 1809; also the entire St. Louis Common Field lots which 
lay immediately adjoining the town, and to the north and 
west thereof, and the entire commons of said town lying for 
three or four niles to the south and southwest thereof, but 
did not include any of the common field lots in the Grand 
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Prairie Common field or in the Cul de Sac, or Barrierre des 
Noyers Common Fields, all of which lay at some distance 
from the corporate limits of the town. The east line of the 
Grand Prairie Common Field lots was about half a mile 
west of the west line of the St. Louis Common Field, and 
about two miles or more west of the then corporate limits 
of the town. The Cul de Sac Common Field lots lay to the 
south of those of the Grand Prairie ; the Barrierre des Noy- 
ers field lots lay still further to the south of those in the 
Cul de Sac field. The relative positions of all can be seen 
on said Map X. [See 2d Map, bet. pp. 30 and 31, Pr. 


Rec. | 


(e.) That in 1853 said Board of Public Schools of St. 
Louis, being dissatisfied with the out-boundary survey of 
1840, shown by said map X, applied to the commissioner of 
the General Land Office to have a corrected survey made, by 
which the said Barrierre des Noyers, Cul de Sac and Grand 
Prairie Common Fields should be included therein in addi- 
tion to what had been included in the boundary shown on 
map X; that this application was fortified with arguments 
and fully heard, but that the commissioner in 1854 refused 
the application, and that on appeal from his decision to the 
Secretary of the Interior it was, by that officer, in 1854 
affirmed. 


{ Pr. Rec. pp. 33-39.] 


(f.) That in 1863 the Surveyor General at St. Louis, 
having under the provisions of said act of May 26th, 1824, 
and the instructions of the commissioner, set apart to the 
city of St. Louis, for support of schools, a certain tract of 
vacant land within the limits of the town as it stood incor- 
porated in 1812, containing 109 acres, advised the said 
Board of Public Schools, in a letter of date February 10th, 
1863, that he had so done and that in so doing he had satistied 
the claim of the Board for lands, the entire quota of one- 
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twentieth of all the lands, to which it was entitled under the 
acts of 1812 and 1824, having been then set apart to it ; 
also that on receipt of said letter the said Board, by a 
resolution duly adopted by it, accepted said assignment of 
said tract to it, and spread said letter upon its record. 


| Print. Rec. pp. 48, 49.1] 


(g-) That during the period from 1855 to 1864 said 
Board of Public Schools, in sundry suits of ejectment to 
which it was a party, used in evidence said map X. to show 
that the land in dispute in such suits was within the bound- 
ary shown thereon, and had ciaimed under said map; also 
that it had procured to be assigned to it about six or seven. 
hundred acres of land. 


(Pr. Ree. pp. 49 & 61. | 


6. Plaintiff also read in evidence (@.) said 
ACT OF JUNE 18, 1812, 


of which the title and the first two sections are as fol- 
lows : — 

‘¢ An act making further provision for settling the claims 
to land in the Territory of Missouri: ”’ 

‘¢ Sec. 1. Be it enacted by the Senate and House of Repre- 
‘* sentatives of the United States of America in Congress 
‘sassembled, That the rights titles and claims, to town gr 
‘* village lots, out lots, common field lots and commons, in, 
‘¢adjoining and belonging to the several towns or villages 
‘of Portage des Sioux, St. Charles, St. Louis, St. Ferd- 
‘¢inand, Villago a Robert, Carondelet, St. Genevieve, New 
‘¢ Madrid, New Bourbon, Little Prairie and Arkansas, in the 
‘¢ Territory of Missouri, which lots have been inhabited, cul- 
‘* tivated, or.possessed, prior to the twentieth day of Decem- 
‘* ber, one thousand eight hundred and three, shall be and 
‘* the same are hereby confirmed to the inhabitants of the 
‘* respective towns or villages aforesaid, according to their 
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‘* several right or rights in common thereto: Provided, that 
‘‘ nothing herein contained shall be construed to affect the 
‘‘ rights of any persons claiming the same lands, or any part 
‘‘ thereof, whose claims have been confirmed by the board 
‘*of commissioners for adjusting and settling claims to land 
‘sin said Territory. And tt shall be the duty of the princi- 
‘* nal deputy surveyor for the said territory as soon asmay be, 
‘¢to survey or cause to be surveyed and marked (where 
‘‘the same has not already been done, according fo law), 
‘‘the outhboundary lines of the said several towns or vil- 
‘‘ lages so as to include the out lots, common field lots, and 
‘* commons, thereto respectively belonging. And he shall 
‘* make out plats of the surveys, which he shall transmit 
‘ to the survevor general, who shall forward copies of said 
‘* plats to the commissioner of the general land office, and 
*¢ to the recorder of land titles; the expense of surveving, 
‘* said out-boundary lines shall be paid by the United States 
‘* out of any moneys appropriated for surveving the public 
‘‘ lands: Provided, that the whole expense shall not ex- 
** ceed three dollars for every mile that shall be actually 
‘* surveyed and marked.’’ 

‘Sec. 2. And he it further enacted, That all town or 
‘* village lots, out lots, or common field lots ¢neluded in 
**such surveys, which are not rightfully owned or claimed 
‘* by any private individuals, or held as commons belonging 
‘to such towns or villages, or that the President of the 
‘* United States may not think proper to reserve for 
‘* military purposes, shall be and the same ure hereby 
‘* reserved for the support of schools in the respective towns 
‘‘or villages aforesaid: Provided, that the whole quantity 
‘6 of land contained in the lots reserved for the support of 
**schools in any one town or village, sha/l not exceed one- 
‘*¢twentieth part of the whole lands ineluded in the general 
** survey of such town or village.’”’ 


[2 Stats. pp. 749 and 750.) 
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(6.) And said 


ACT OF MAY 26, 1824, 


of which the title and the first three sections are as fol- 


OWs: 


‘¢ An act supplementary to an act passed on the 13th of 


June, 1812, entitled * An act making further provision for 


settling the claims to land in the territory of Missouri. 
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«Sec. 1. Be it enacted, etc. That it shall be the duty 
of the individual owners, or claimants, of town or vil- 
lage lots, outlots and common field lots, in, adjoin- 
ing or belonging to, the several towns, or villages, 
of © © * & heoae, © ° ° Bae, Tae 
lots were confirmed by the Act of Congress of the 
thirtieth (thirteenth) of June, one thousand eight hun- 
dred and twelve, entitled ‘Anact making further pro- 
vision for settling the claims to land in the Territory of 
Missouri,’ on the ground of inhabitation, cultivation or 
possession, prior to the twentieth day of December, one 
thousand eight hundred and three, to proceed, within 
eighteen months after the passage of this act, to desig- 
nate their said lots, by proving before the recorder of 
land titles for said state and territory, the fact of such 
inhabitation, cultivation, or possession, and the bounda- 
ries and extent of each claim, so as to enable the survey- 
or-general to distinguish the private, from the vacant lots, 
appertaining to the said towns and villages. 

‘* Sec. 2. And be it further enacted, That, immediately 
after the expiration of the said term allowed for proving 
such facts, it shall be the duty of the surveyor-qeneral, 
within whose district such lots lie, to proceed, under the 
instructions of the commissioner of the general land of- 


fice, to survey, designate, and set apart to the said towns 


and villages, respectively, so many of the vacant town or 
village lots, outlots and common field lots for the sup- 
port of schools in the said towns and villages respectively, 


—) 


‘*¢ asthe President of the United States shall not, before that 
‘* time have reserved for military purposes, and not exceeding 
** one-twentieth part of the whole lands included in the gen- 
‘eral survey of such town, or village, according to the pro- 
‘* visions of the second section of the above mentioned act 
‘©of Congress; and also, to survey and designate, so soon 
‘‘after the passage of this act as may be, the commons be- 
‘‘ longing to the said towns and villages, according to their 
‘** respective claims and confirmations, under the said act of 
‘* Congress, where the same has not already been done: 
‘* provided, that lots relinquished to the United States on 
‘*account of damages done them by the earthquakes, and 
‘in lieu of which lands have been located elsewhere, shall 
‘‘neither be so designated or set apart, nor taken into the 
‘‘estimate of the quantity to which any town or village is 
‘* entitled. 

‘¢Sec. 3. And he it further enacted, That the recorder 
‘¢ shall issue a certificate of confirmation for each claim con- 
‘+ firmed, and shall receive for the services required of him by 
‘¢this act, the sum of one dollar for each lot so proved to 
‘‘have been inhabited, cultivated and possessed, to be paid 
‘by the respective c/aimants; and, so soon as the said term 
‘¢ shall have expired, he shall furnish the surveyor-general 
‘swith a list of the lots so proved to have been inhabited, 
‘¢ cultivated, or possessed, fo serve as his guide in distin- 
‘‘ quishing them from the vacant lols to be set apart as 
‘above described, and shall transmit a copy of such list to 
‘¢the commissioner of the general land office.’’ 

[4 Stats. pp. 65 and 66.) 


(c.) Also, 
ACT OF JANUARY 27, 1831, 


of which the title and the second section are as follows : — 


‘¢ An Act further supplemental to the act entitled ‘ An act 
making further provision for settling the claims to land 


— 


in the Lerritory of Missouri, passed the 13th day of 
June, 1812.’ ”’ 
* * ° . * a * 

‘¢ Section 2. And be it further enacted that the United 
‘¢ States do hereby relinquish all their right, title and inter- 
‘¢ est in and to the town and village lots, outlots and com- 
‘* mon field lots in the State of Missouri reserved for the 
‘« support of schools in the respective towns and villages 
‘* aforesaid ’’ [of which St. Louis is one] ** by the second 
‘* section of the above recited act of Congress, and that 
‘¢ the same shall be sold, or disposed of, or regulated for the 
‘¢ said purposes, in such manner as may be directed by the 
‘* legislature of said State.’’ 


[4 Stat. 435.) 


Defendants admitted that they were in possession of the 
land sued for. 


DEFENDANTS’ CASE. 


The defendants offered evidence on their part as follows: 


1. In order to show an outstanding title to all the land in 
dispute, and also that all of it had been disposed of before 
1820 by virtue of the first section of the said act of June 
13th, 1812, they proved by a witness, whose evidence Was 
uncontradicted, that during Spanish times and prior to the 
20th of December, 1803, the entire area of the Grand 
Prairie Common Field — of which it was admitted the land 
in dispute was part —had been cultivated by inhabitants 
of the village of St. Louis in lots adjoining each other, of 
various widths (ranging from one arpent to three arpents), 
running east and west, with co-terminous limits, entirely 
across the field. | 

The witness could not name or identify the per- 
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sons who so cultivated, or say what person had cultivated 
the land in dispute, or any particular lot or parcel in the 
whole area of the field, which was further shown to be a 
tract of some three miles long by one and a half miles broad. 
It appeared from the testimony, that the Grand Prairie 
Common Field was not a fenced field, and never had a fence 
around it, the cattle of the inhabitants being kept within 
the St. Louis commons, which was a fenced inclosure to the 
south and west of the village, and that the fence, which in- 
closed said commons, fell down about the time of the 
change of government, and that after it fell down there was 
no further cultivation in said Grand Prairie Common Field. 


(Pr. Rec. pp. 62 and 63. } 


CLAIMS OF LAROCHE, BOUIsS, BACCANNE AND BIZET, SET UP 
BY DEFENDANTS. 


2. To show titles to certain parts of the land in dispute, 
under which they claimed or which were outstanding, and 
that those parts had been disposed of by the United States 
before 1820, by virtue of the said act of June 13th, 1812, 
they offered evidence as follows : — 


LAROCHE CLAIM. 


(a.) Of aclaim made in 1825 before Theodore Hunt, the 
Recorder of Land Titles, pursuant to the provisions of said 
act of 1824, by the representatives of one Louis Laroche; 
that he or those under whom he claimed had before Decem- 
ber, 1803, cultivated a common field lot of the extent of 
two arpents wide by forty arpents long, bounded south by 
the field lot claimed formerly bya man named Rondo, north 
by a field lot formerly owned by Parent, and east and west 
by vacant land. (Printed Record, p. 233.) 

To locate the claim on the land in dispute they offered : — 

(1st.) A survey No. 1665 made by Wm. H. Cozens 
(Pr. Rec. 236 et seq.) approved by the Surveyor-General! 
May 2 3rd, 1857 (Pr. Ree. 238). 
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(2nd.) A certificate of Adolph Reynard, Recorder of 
Land Titles in 1857, dated September 3rd, 1857, to the 
effect that the legal representatives of Louis Laroche were 
confirmed under the acts of May 26th, 1824, and January 
27th, 1831, in their claims to a tract of 2 by 40 arpents 
as before then surveyed by Mr. Cozens. 


(Printed Record, page 235. ) 


In rebuttal (which may be better noticed here) the 
plaintiff put in evidence a copy of Hunt’s lists of confir- 
mations (Pr. Rec. 435 and 436) which shovs that Ree- 
order Hunt, before whom the Laroche claim was presented, 
did on July 28th, 1825, confirm to the legal representatives 
of Louis Laroche, under the claim first above mentioned, 
alot of 7 by 40 arpents, situated in the Big Prairie near 
St. Louis, bounded south by the field lot claimed formerly 
by a man named Rondo; east by vacant land; north by 
a field lot owned by Parent, and west by vacant land. 

he survey so made by Mr. Cozens (No. 1665) bounds 
the Laroche claim on the south by land of the Jegal repre- 
sentatives of Vincent Bouts, instead of Rondo, as in the 
Hunt confirmation ; and on the north by land of /ega/l rep- 
resentatives of Louis Lacroix, instead of Parent, is in 
the Hunt confirmation (see Survey and Plat Pr. Ree. pp. 
239-241), although a lot was found by him and surveyed 
and located for the legal representatives of Parent on the 
4th lot north of Laroche. (See Mosberger Map, Pr. Ree. 
p. 202. ) 2 

This survey locates the Laroche claim (as to the south 
half thereof) across the land of the 16th section recovered 
‘by plaintiff and thereby interferes with it to the extent of 
about 18 acres. 


(See Plat and Survey, Pr. Rec. 239-241. ) 
BOUIS CLAIM. 


(6.) Of a claim of the legal representatives of Vincent 
Bouts under Pierre Chouteau, made before Recorder Hunt, 
2 
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sons who so cultivated, or say what person had cultivated 
the land in dispute, or any particular lot or parcel in the 
whole area of the field, which was further shown to be a 
tract of some three miles long by one and a half miles broad. 
It appeared from the testimony, that the Grand Prairie 
Common Field was not a fenced field, and never had a fence 
around it, the cattle of the inhabitants being kept within 
the St. Louis commons, which was a fenced inclosure to the 
south and west of the village, and that the fence, which in- 
closed said commons, fell down about the time of the 
change of government, and that after it fell down there was 
no further cultivation in said Grand Prairie Common Field. 


(Pr. Rec. pp. 62 and 63.1] 


CLAIMS OF LAROCHE, BOUIsS, BACCANNE AND BIZET, SET UP 
BY DEFENDANTS. 


2. To show titles to certain parts of the land in dispute, 
under which they claimed or which were outstanding, and 
that those parts had been disposed of by the United States 
before 1820, by virtue of the said act of June 13th, 1812, 
they offered evidence as follows : — 


LAROCHE CLAIM. 


(a.) Of a claim made in 1825 before Theodore Hunt, the 
Recorder of Land Titles, pursuant to the provisions of said 
act of 1824, by the representatives of one Louis Laroche; 
that he or those under whom he claimed had before Decem- 
ber, 1803, cultivated a common field lot of the extent of 
two arpents wide by forty arpents long, bounded south by 
the field lot claimed formerly bya man named Rondo, north 
by a field lot formerly owned by Parent, and east and west 
by vacant land. (Printed Record, p. 233.) 

To locate the claim on the land in dispute they offered :— 

(1st.) A survey No. 1665 made by Wm. H. Cozens 
(Pr. Rec. 236 et seq.) approved by the Surveyor-General 
May 2 3rd, 1857 (Pr. Rec. 238). 
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(2nd.) A certificate of Adolph Reynard, Recorder of 
Land Titles in 1857, dated September 3rd, 1857, to the 
effect that the legal representatives of Louis Laroche were 
contirmed under the acts of May 26th, 1824, and January 
27th, 1831, in their claims to a tract of 2 by 40 arpents 
as hefore then surveyed by Mr. Cozens. 


(Printed Record, page 235. ) 


In rebuttal (which may be better noticed here) the 
plaintiff put in evidence a copy of Hunt’s lists of confir- 
mations (Pr. Rec. 435 and 436) which shovs that Ree- 
order Hunt, before whom the Laroche cla'tm was presented, 
did on July 28th, 1825, contirm to the legal representatives 
of Louis Laroche, under the claim first above mentioned, 
nu lot of 7 by 40 arpents, situated in the Big Prairie near 
St. Louis, bounded south by the teld lot claimed formerly 
by a man named Rondo; east by vacant land; north by 
a field lot owned by Parent, and west by vacant land. 

he survey so made by itr. Cozens (No. 1665) bounds 
the Laroche claim on the south by land of the legal repre- 
sentatives of Vincent Bouts, instead of Rondo, as in the 
Hunt confirmation ; and on the north by land of /ega/l rep- 
resentatives of Louis Lacroix, instead of Parent, as in 
the Hunt confirmation (see Survey and Plat Pr. Rec. pp. 
239-241), although a lot was found by him and surveyed 
and located for the legal representatives of Parent on the 
4th lot north of Laroche. (See Mosberger Map, Pr. Ree. 
p. 202.) , ? 

This survey locates the Laroche’ claim (as to the south 
half thereof) across the land of the 16th section recovered 
by plaintiff and thereby interferes with it to the extent of 
about 18 acres. : 


(See Plat and Survey, Pr. Ree. 239-241.) 
BOUIS CLAIM. 


(6.) Of a claim of the legal representatives of VINCENT 
Bouts under Pierre Chouteau, made before Recorder Hunt, 
. 2 
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June Ist, 1825, of «common field lot in the Big Prairie, 
having an extent of two arpents front by forty deep, 
bounded north by field lot formerly owned by Le Berge 
and south by the lot formerly owned by John B. Proven- 
chere, on the ground of cultivation thereof, before 1803, by 
Alexis Marie, who sold to said Chouteau. To prove such 
cultivation they showed, that said claim had been confirmed 
by said Hunt on June Ist, 1825, for the extent, and with 
the boundaries as claimed, and as given above, he acting 
under the provisions of said act of May 26th, 1824. 

To show the location of said lot as so confirmed by said 
Hunt, they read in evidence a survey, No. 1813, made in 
1850-1855, by said Wm. H. Cozens, of a lot deseribed 
therein, as being bounded north by lot of the legal repre- 
sentatives of Louis Laroche instead of Le Berge, as in the 
confirmation, and south by lot of the legal representatives 
of Guillaume Bizet instead of Provenchere, as in the con- 
firmation. 

This survey located the lot described therein on and 
across a part of the lund sued for herein and interferes 
with it to the extent of 24 and 77-100 acres. 

(See Plat and Survey, Pr. Rec. 256-259. ) 
BACCANNE CLAIM. : 

(c.) Of a claim of Baptiste Reviere dit Baccanne made 
in July, 1825, before Theodore Hunt, recorder of land titles, 
of a lot, of one arpent in front by forty in depth, in the Big 
Prairie common field, bounded north by the tield lot former- 
lv owned by Londo, south by the field lot formerly 
owned by Baptiste Corno, and east and west by vacant 
land, on the ground of cultivation thereof by him before 
December, 1803. To show such cultivation they proved, by 
the record of confirmations made by said Hunt under the 
provisions of said act May 26th, 1824, that it had been 
confirmed by him July 28th, 1825, to said Baecanne or his 
legal representatives, with boundaries the same as claimed, 
and as before stated. 


[Pr. Rec. 276.) 
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No survey showing the location of this claim: upon any 
of the land in dispute was put in evidence by defendants, 
but in the said survey, No. 1813 of said lot claimed by the 
representatives of Vincent Bouis, above mentioned, refer- 
ences were made to a survey of-a lot of said Baccanne’s 
legal representatives, as covering the south half of the said 
lot surveyed to said Bouis’ representatives by said survey 
1813, and this was also shown on the plat of said survey 
1813, and, as it so appears, it is bounded on the north by 
land of the legal representatives of Vincent Bouts instead 
of Rondo, as in the confirmation, and on the south by 
lund of the legal representatives of Gudllaume Bizet in- 
stead of Baptiste Corno, as in the confirmation. 


| Print. Rec. pp. 255-258. | 
BIZET CLAIM. 


(d.) Of a claim of the legal representatives of one 
GUILLAUME Bizet to ‘* forty arpents of land situate in the 
Cul de Sac of the Grand Prairie,” ** See Livre Terrein, 
book No. 1, page 21; book F., page 155,’’ presented June 
2, 1835, to the board of commissioners appointed for the 
adjustment of land claims in Missouri under the act of 
Congress of July 9th, 1832 [4 Stats. pp. 565-567]. To 
prove the confirmation of this claim, they read the record 
of the proceedings of said board of June 12th, 1835, in 
which it appeared that the board confirmed the claim to 
the legal representatives of said Bizet, ‘* according to the 
concession.’’ No proof was made as to what the conces- 
sion was, nor was the land so confirmed described, except 
.as above stated; and the contents of page 21 of book 1 
of Livre Terrein referred to, as above, for a description, 
were not put in evidence. 

(Print. Ree. p. 280.) 

For further proof of the confirmation of said claim of 

Bizet, they also invoked the provisions of the act of July 


4th, 1836 [5 Stats. p. 126], by which [section 1] it was 
provided, that the decisions made by the above named board 
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of commissioners, as entered in the transcript of decisions 
transmitted by them to the commissioner of the General 
Land office, should be,and were confirmed—but saving and 
reserving to all adverse claimants the right to assert the 
validity of their claims in the courts —and by which also, 
[section 2] it was provided, that if any tracts so contirmed 
had been previously located by any other person under any 
law of the United States, or had been surveyed and sold by 
it, then the act should confer no title in opposition to the 
rights aequired by such location or purchase. [5 Stats. pp. 
126 & 127. | 

To prove the location of the land, so claimed to be con- 
firmed to said Bizet’s representatives, they put in evidence a 
survey No. 3340 made by said Wm. H. Cozens, Deputy Uni- 
ted States Surveyor, in the years 1850 to 1855, in which tne 
land surveyed was shown to be a lot, of one arpent in front 
by forty arpents deep, in the Grand Prairie Common Field, 
crossing diagonally the land recovered by plaintiff, and inter- 
fering with it to the extent of six ,7;4, acres, and bounded 
north by land surveyed by said Cozens as lot of Vincent 
Bouis’ representatives, and south, so far as it interfered 
with the land recovered by plaintiff, by the remainder of 
said section sixteen. 


(Pr. Rec. pp. 281-284). 

(e.) Besides the parts of the land sued, for and recovered, 
that were intersected by said claims of said Laroche, Bouis 
Baccanne and Bizet, us located by said surveys, there 
remained, in the southwest corner, a parcel of about three 
and one-third acres in extent not covered by any of said 
claims. The relative locations of all of said claims, and 
of said parcel remaining outside of them, are shown on the 
diagram B. opposite. 

EXTENT OF EVIDENCE OF CULTIVATION AND LOCATION OF 
THESE CLAIMS. 


Aside from the effect of said several proofs of the con- 
firmations of said three claims Laroche, Bouis and Baccanne 
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before the recorder of land titles and of that of the said 
claim of Bizet, before said Board of Commissioners, as evi- 
dence of inhabitatiou, cultivation or possession before 1803 
by said several claimants of any of the said lots, there was 
no evidence which located the inhabitation, cultivation or 
possession of them, or any of them, on said particular lots 
claimed by them respectively. | 

Aside also from said surveys of said Cozens, made in 
1850 to 1855, there was no proof that the lands, so claimed 
to have been contirmed to said several claimants, were 
located where said surveys showed them to be, or formed 
any part of the land in controversy. 

The admissibility of said surveys, as evidence to show 
that said lands claimed by said claimants were any part of 
the land recovered, or were properly located as by the 
said surveys they appeared, was questioned by objections 
thereto, made by the plaintiff at the trial, and was passed 
upon in the declarations of law given by the court at 
the close of the trial. The declarations given were to the 
effect, that so far as said surveys purported to follow and 
conform to the boundaries of the lands confirmed, as stated 
in the certificates of confirmation, they were prima facie 
evidence of the correct location of such confirmations. 


Pr. Rec. pp. 447-448. ] 
COZENS’ SURVEYS. 


As the judgment of the Supreme Court reversing that of 
the trial court involved the correctness of the lattet’s rul- 
ng as to the effect of said surveys, and proofs of confirma- 
tion, as evidence to establish a disposition to said claimants 
by the United States, before 1820, of the parts of the land 
sued for, covered by their claims as so located, and, there- 
fore, of titles outstanding in said claimants, or those deriv- 
ing title under them, superior to that of the plaintiff, it is 
necessary to set out the further. facts appearing in the record, 
as to how, and by what authority, said surveys were made. 
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‘As has alr-ady been seen, they were made by William H. 
Cozens, adeputy United States Surveyor for Missouri, in the 
years 1850 to 1855. The instructions under which he acted 
were given him by the Surveyor General for Illinois and 
Missouri, by two letters of date May 9th, 1846. 


[Pr. Rec. pp. 96-101. ] 


In them a list of the claims to be surveyed was given’ 
all of which were said to be situated in the Grand Prairie 
Common fields, and he was directed to survey and connect 
them with adjacent surveys. In that list were included the 
following : 


‘‘ Ist. Baptiste Riviere dit Baccanne, — 1 by 40 arpents.”’ 
‘610th. Louis Laroche, ia - 
‘619th. Guillaume Bizet, . : . 1 by 40 se 


[Pr. Rec. p. 96.) 


A number of papers were referred to as being inclosed, 
including certain transcripts from the offices of the Surveyor 
General, and the Recorder of Land Titles, of claims con- 
firmed and unconfirmed, which were marked D. and E. It 
wis also said therein as follows: 

‘‘4th. The papers D. and E. show everything, it is be- 
‘* lieved, on the subject of the aforesaid claims that is to be 
‘¢ found in this office, or in the office of the recorder of land 
‘titles, and, as the information which they afford is by 
‘¢no means satisfactory in respect to some of the claims, it 
‘*is expected that the persons interested will afford you 
‘such additional proof as to the localities of their claims as 
‘it may be in their power to furnish.’’ 

‘¢5th. You are to respect only such evidence produced 
‘*by the claimants as may be in writing, and which ought to 
‘* be filed in this office for further reference. But, in the 
‘‘ case of deeds being presented, which of course will not be 


. 


‘‘given up to you, you will state in your field book the 
‘+ substance of the same, by which you will have to he 
‘¢ governed; give the names of the parties, dates, and the 
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‘*books and pages where they are recorded.’’ 

‘* 6th. In case you should find it impossible to keep up a 
‘* regular connection of the several tracts for want of the 
‘* proper data and any one or more of the claimants should 
‘¢ be able to prove the precise situation of his or their 
‘* original improvements, you can survey such tract or 
‘* tracts so as to include the improvements. The lines, 
‘* however, are to be run as mentioned under the 2d head. 
. > * a . * a * a e 
“9th. As the lands are very valuable, on account of 
their proximity to the city of St. Louis, your surveys may 
‘¢ give rise toa good deal of litigation, unless the greatest 


* 
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** possible care be taken to put each claim in its proper place. 
** It is, therefore, hoped that you will not suffer yourself to 
‘*be biased by any one, but to act in your capacity as 
‘* deputy surveyor without fear, favor or affection.”’ 

Contemporaneously with the giving of these instrue- 
tions to Cozens the Surveyor-General published in 
two newspapers at St. Louis, a notice to ‘* all per- 
sons interested in the confirmed private land claims 
in the Grand Prairie and Cul de Sae common fields,’’ in- 
forming them that Mr. Cozens had been instructed to sur- 
vey, and connect with adjacent surveys, the same claims 
listed in the instructions spoken of above, including that 
of Baccanne, of 1 by 40 arpents, of Laroche of 1 by 40 
(not 2 by 40) arpents, and of Bizet of 1 by 40 arpents, 
and that he would begin his operations on the ground about 
the 18th of May, when all who thought proper might at- 
tend. As to the evidence by which he was to be guided in 
fixing locations the notice stated as follows : — 

‘¢Mr. Cozens is furnished with copies of, and extracts 
‘¢ from, such of the files and records of this office, and that 
‘¢ of the United States recorder of land titles, as relates to 
‘¢ the confirmations and localities of the several claims; bug, 
‘Sas a number of the tracts cannot be located by the data 
‘* thus furnished, I have to call on those interested for such 
‘¢additional evidence as it may be in their power to pro- 
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“duce. The evidence must be in writing, in order that it 
‘may be filed in this office for future reference. It should, 
‘‘if possible, consist of depositions taken on the ground, 
‘fas to the situation of original improvements, and cer- 
‘* tified copies or extracts from the records of the recorder 
‘Sof St. Louis County, but anv other written evidence will 
‘* be received and filed, which the owners may suppose will 
‘* throw any light on the subject in question.’ 
[Pr. Rec. pp. 99 and 100. ] 


The instructions thus given to Mr. Cozens in May, 1846, 


’ 


required him to complete the surveys, within three months 
from their date, but it was not until some time between 1851 
and 1855 that he reported them as complete. 

[Pr. Rec. p. 171, pp. 191, 192. ] 

In May or June, 1846, he began the work assigned him, 
and, repairing to the site of the Grand Prairie Common 
Field, was there attended by sundry of the ancient inhabi- 
tants of St. Louis, who made statements to him in relation 
to the cultivations and localities of the inhabitants in 
Spanish times. These statements of the old inhabitants 
were by him reduced to writing, and were afterwards sworn 
to by them respectively, thus making certain affidavits which 
were offered in evidence [see pages 75 to 87 of Printed 
Record }. 

These affidavits show that the witnesses did not make 
statements as to the boundaries of the confirmed claims 
alone, but they generally relate to the /ocus of the original 
cultivations or possessions. 

[See Pr. Rec. p. 167. ] 

All that was said by those inhabitants to him was not 
so taken down, but some of the information derived from 
them was without any verification by oath. 


(Pr. Rec. p. 166. ] 
TESTIMONY OF W. H. COZENS, AS TO SURVEYS. 


Mr. Cozens testified for defendants, and speaking of the 
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extent to which he was guided by the instructions given 
him, and of what he conceived to be his duty, and authority 
to fix the locations of the lots either named in the list given 
him or not, said in answer to questions as follows: 

‘“Q. Did you act under those instructions? A. I did, 
sir. 

Q. Did you obey them? A. I did sir. 

Q. In all particulars? A. I think in all particulars as 
far as I can understand them. There was a great deal of 
latitude left me in these instructions of 1846 [ Rec. p. 194] 

° 


* + * id - . * * * i 

Q). You were directed in the instructions of 1846, to sur- 
vey a tract for Louis Laroche were you not? A. Yes sir, 
I think that was one of them. 

Q. What width? <A. Two arpents. 

Q. What width were you instructed to survey? A. I 
dont remember: that is set forth. If you will read those in- 
structions you will find the office says they are not reliable ; 
that their information is not reliable, and they left it to me 
to make a thorough investigation by all the information I 
can get through witnesses, in writing — parties in interest — 
examining deeds, and report to the office the result of my 
investigation, which I did. 

Q. Now [ call your attention to instruction No. 10? A. 
Yes; one by forty. 

Q. You were instructed then to make a survey to Lauis 
Laroche of one by forty? A. Not positive. 

Q. Is there any condition there? A. I wish you would 
turn to the pages; you will find plenty of them, sir. 

Q. Were you not directed to survey according to the con- 
firmation? A. PerhapsI was. [Pr. Ree. p. 195. ] 

* * * . * * « « * * + 

The record of the confirmation of the claim of Laroche, 
in which the confirmation appeared to be of a lot, one by 
forty, and not two by forty; being shown him he testified 
thus :— 

‘¢Q. How did you make a survey under those instructions 
of this confirmation? A. Under general instructions all 


the way through ; uuder the authority of those instructions. 

Q. Then you say that under the authority of these in- 
structions you surveyed this lot thus confirmed, two by 
forty? A. I did sir, because I was authorized to do it, and 
the office approved my work afterwards. 


* * * ° * * > - . * ® 


Q. You did'nt, in point of fact; survey a lot to Louis 
Laroche of one by forty as directed and so confirmed? 
A. I did as directed, but not as confirmed. [Pr. Ree. p. 
196. | 

And again: — 

‘<Q. Did you make any surveys not comprehended in 
these instructions? A. [ think I did, sir —no, not com- 
prehended in them, but read a portion of these instructions 
that gave me the latitude to do those things. The oflice ex- 
pressly says in those instructions, if I recollect right — and 
Ihave not read them for many vears — that they did not 
have correct data in their office, and they authorized me by 
certain processes to obtain that data, and that information, 
which I did do, and made my report in the shape of a his- 
tory to that office of all my transactions, of all the deeds, 
records, archives and witnesses that I had examined.’’ 
[Pr. Rec. p. 196 and 197. | 
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Again, being interrogated concerning his survey of a lot 
2 by 40 arpents for Laroche, when the confirmation was J 
by 40 arpents, he was asked if he could point out in his in- 
structions any direction to so survey a tract 2 by 40 ar- 
pents, and answered as follows :— 

‘No, sir; I don’t suppose I could—the particular docu- 
ment. I think it is embraced in some of these lists, but 
they are not all here ; therefore I can’t point them out; but 
I think the general tenor of my instructions shows that I 
had a latitude to make surveys by the information I could 


and report it to the office with my field notes,”’ 
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Also again :— 

‘¢Q. Were you not to be governed by the information 
that you were directed to get; was the information you 
were directed to get to be used in connection with the 
execution of the survey you were specifically directed to 
make?’’ and answered as follows : — 

‘A. Yes, sir and I did use it specifically. In every 
tract surveyed I gave a history of it, with that infor- 
mation. I understand these instructions didn’t limit me 
to that list. It was my instructions from the office that 
I was not limited by that list, but that I should use due 
diligence and exertion to get such data outside of their 


office as would supply theiy omissions.”’ 
| Printed Rec. p. 198. ] 


The instructions given to Mr. Cozens in May, 1846, as 
already seen, did not include any lot or claim of Vincent 
Bouis, as one directed to be surveyed. From the recital 
in the survey No. 1813, made by him of the confirmed 
claim of said Bouis already spoken of, it appéars that it 
was made in the years 1850 and 1855, and in February, 
1855 the Surveyor-General by a letter of February 22d, 
directed him to include it also in the surveys to be reported 
by him. , 

(Pr. Rec. p. 154. ] 


As also seen the surveys so made by Cozens between 
1846 and 1855, upon information obtained cutside of the 
certificates of confirmation, did not, so far as the claims of 
Laroche, Bouis and Baccanne, were concerned, agree with 
those certificates. 

The survey of the Laroche claim was of a lot éwo arpents 
wide by forty arpents in length, instead of one by forty as 
confirmed, and the boundaries, instead of being Parent on 
the north and Rondo on the south, as in the certificate, were 
Lacroixon the north and Bouis on the south. 
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The survey of the Bouis claim was of a lot bounded 
north by Laroche and south by Bizet, and not, north by 
Leberge and south by Provenchere, as in the certificate. 

And the location of the Baccanne claim, for which there 
is no survey in evidence, but which appears on the Bouis’ 
survey, was of «a lot bounded north by Bouis and south by 
Bizet, instead of north by Rondo and south by Corno, as in 


» 


the eertificate. 


In rebuttal of defendants’ evidence as to the claims of 
Laroche, Bouis, Baccanne and Bizet, plaintiff gave evidence 
tending to show, that the true locations of the several lots 
confirmed to them were at places other than where they 
were located by the surveys of Cozens. [ Pr. Ree. pp. 371, 


377-380, 383-397, 423, 430, 435.) 


DECLARATIONS OF LAW GIVEN AND REFUSED. 


The trial court refused to declare that said surveys of 
said Cozens were prima facie evidence of the existence, true . 
location, extent, and boundaries of the said several confir- 
mations, as asked by defendants; | Print. Rec. pp. 443, 444, 
445 and 446] but on the contrary did declare the law as to 
the effect of said confirmations to said Laroche, Bouis, Bae- 
canne and Bizet, and of the said surveys, as follows: — 

‘¢ That the certificates of confirmation to the Bizet, Bouis, 
Baccanne and Laroche tracts, in so far as they purport to 
‘¢ be confirmations of common field lots, read in evidence, 
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‘‘ whether the same were issued by Recorder Hunt, acting 
‘* under the provisions of the act of Congress approved May 
‘© 26th, 1824, or by the Board of Commissioners, acting 
‘¢ under the provisions of the act of Congress approved July 
‘< 9th, 1832, and the supplemental act of Congress approved 
‘* March 2d, 1833, constitute in themselves prima facie evi- 
‘dence of inhabitation, cultivation, or possession prior to 
‘¢ December 20th, 1803, bv such respective confirmees of 
‘‘ the tract so certified to be confirmed to them respective- 
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‘sly; and the Court further declares the law to be, if such 
‘¢ confirmations or either of them, as the same are stated 
‘and bounded in such certificates, are shown by the evi- 
‘dence to be located upon the land in dispute, the plaintiff 
‘cannot recover, unless the plaintiff overcomes such prima 
‘* facie case by proof.’’ 

‘¢As to the surveys of such confirmations made by the 
‘¢deputy surveyor, William H. Cozens, read in evidence, 
‘¢the Court declares the law to be as follows: — 

** If such surveys purport to follow and conform to the 
‘*hboundaries as stated and given in the certificates of con- 
‘¢ firmation, then such surveys are prima facie evidence of 


’ 


‘¢the correct location of such contirmations.’ 


'Pr. Rec. pp. 447 bot. and 448 top. | 

The trial court also refused to give the following declara- 
tion of law asked by defendants at the close of the trial, to 
wit: 

‘Tt the Court, sitting as a jury, believes from the evi- 
‘* dence, thatall of the land, from the lot of Motard on the 
‘* south to the St. Charles road on the north, was inhabit- 
‘ated, cultivated or possessed as common field lots of the 
‘¢Grand Prairie common fields of St. Louis, by several dif-- 
‘¢ferent inhabitants of the town of St. Louis prior to the 
‘© 20th day of December, 1803, each of said inhabitants 
‘¢ cultivating or possessing one or more such lots for him- 
‘+ self, that such lots were in regular succession adjoining 
‘‘each other on the sides, and all having uniform and 
‘‘ straight front east and west lines, then the plaintiff can- 
‘‘ not recover, if the Court, sitting as a jury, further be- 
‘‘lieves from the evidence that the land sued for lies 
‘‘ within, or constitutes a part of, the land cultivated or 
‘* possessed as aforesaid.”’ 


| Pr. Ree. p. 444. | 
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The court gave the following declarations of law, to 
wit: — 
‘* That the act of Congress of March 6th, 1820, and the 
ordinance of the people of Missouri of July 19th, 1820, 
‘*and the act of the legislature of Missouri of March 4d, 
1851, and the order of the county court of 1853, read in 


evidence, if genuine, constitute a right and title in plaint- 
iff, which, in the absence of any opposing title emanat- 
‘sing from the United States prior to July 19th, 1820, 
‘‘ entitle plaintiff to recover the land sued for.”’ 


(Pr. Ree., p. 438. 


If the court finds, from the evidence in the case, that 
the survey of the out-boundary, marked map X, put in 
‘* evidence by the plaintiff, has been accepted by the Board 
of Public Schools, and its validity asserted in actions at 
law by said Board as a muniment of its title, in respect 
to lands reserved to the schools by the act of June 13th, 
‘¢ 1812; and ifthe court further findsthat the one-twentieth 
portion of the lands contained in the said out-boundary 
survey has been assigned to and accepted by said Board 
‘sof Public Schools, independent of the lands now in 
‘* question, and that the lands now in suit lie outside of 
said out-boundary, then there is no outstanding title in 
said Board of Public Schools to prevent a recovery by 
‘« plaintiff.”’ 


'[{Pr. Rec., p. 440, top.] 
| VERDICT AND JUDGMENT. 


The trial court found the issues for the plaintiff, and 
adjudged that he was entitled to recover as well the part of 
the land sued for covered by the surveys of Laroche, Bouis, 
Baccanne and Bizet, as the remainder thereof. 


[See verdict and judgment. } 
'Pr. Rec. pp. 25 and 459. | 
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The Supreme Court of Missouri in 1885, reversed this 
judgment, and, without remanding the cause for a new trial, 
entered a final judgment in favor of the defendants. The 
grounds of its judgment and decision are shown in the 
opinion of the court filed as required by law, and in the 
entry of the judgment itself. 


The opinion is as follows: — 


Opinion of Court. 


The plaintiff claims title to the premises in dispute by 
act of congress of the sixth of March, 1820, for the 
admission of Missouri into tie union; the act of the gen- 
eral assembly of March 3, 18£1, and an order of the county 
court of St. Louis county of the eleventh of April, 1851, 
made pursuant to that act, appcinting the plaintiff and two 
other persons commissioners to tuke possession of and sell 
the sixteenth section, township forty-five, range seven, east. 
The defendants claim title fron. owners or alleged owners 
of Grand Prairie common field lots under the act of con- 
gress of June 13, 1812, making further provisions for set- 
tling the claims to land in the territory of Missouri; and 
the defendant also sets up such claims as an outstanding 
title. 

This is one of several suits commenced in 1853 by these 
commissioners. It has been here twice before on appeals, 
prosecuted by the defendants or their ancestors. The 
other suits were determined years ago in this and the 
Supreme Court of the United States in favor of defend- 
ants. The evidence in this case is now substantially the 
sume us it was when the case was here on the first appeal 
(50 Mo. 60). It was then stated at length and need not 
be again repeated, 

The record now contains an admission that all of the 
lund claimed on the trial lies within the limits of Grand 
Prairie common field of St. Louis. 

It is the long and well settled construction of the act of 
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congress of June 13, 1812 (2 U. S. Statutes at Large, 
748), that the act, by the force of its own terms, vested 
in each inhabitant of the then village of St. Louis the title 
in fee to the common field lot which he possessed or culti- 
vated prior to December 20, 1803, the date of the cession 
from France to the Unite’ States. It confirmed to such 
inhabitant the lot so possessed or cultivated without any 
conditions of survey, and without any other or further 
proof of title derived from the Spanish or French govern- 
ments than that of inhabitancy and cultivation or pos- 
session. 

By the first section of the act of 1812 it was made the 
duty of the principal deputy surveyor to survey the out 
boundaries of the village so as to include the out lots, com- 
mon field lots and commons, and to make a plat of such 
survey. The second section provides that all town or vil- 
lage lots, out lots, or common field lots, included in such 
survey, which are not rightfully owned or claimed by any 
private individuals, or held as commons, or that the presi- 
dent shall not reserve for military purposes, ‘* shall be and 
the same are hereby reserved for the support of schools 
in’’ the village, the quantity reserved for such school pur- 
poses, however, not to exceed the one-twentieth part of 
the whole land included in the general survey of the village. 
By the act of congress of May 26, 1824 (4 U.S. Stat. at 
Large, 65), it was made the duty of these individual claim- 
ants of village lots, out lots and common field lots, ‘* to 
designate their lots by proving before the recorder of land 
titles,’’ within eighteen months, ‘* the fact of such inhabi- 
tation, cultivation or possession, and the boundaries and 
extent of such claims, so as to enable the surveyor general 
to designate the private from the vacant lots.’’ 

Although this sixteenth section was surveyed as far back 
as 1818, yet the surveyor general failed to survey and 
make a plat eat of the out boundaries of the village, as 
directed by the act of 1812, until 1840, and when he did 
then make the survey and plat he did not include in such 
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survey and plat, but excluded the Prairie Des Nowyer, Cul 
de Sac und- Grand Prairie common fields. 

The common field lots here in question were not included 
in that survey and map, known as map X of 1840. The 
portions of these common field lots recovered by the plaint- 
iffs in this suit in the cireuit court are also within the 
boundaries of this sixteenth section. It isa well established 
law that the confirmee under the act of 1812, by complving 
with the act of 1824, secured a recognition of his bound- 
aries, but there could be no forfeiture by reason of his fail- 
ure so todo. He still held the title by force of the act of 
1812. Page v. Scheibel, 11 Mo. 167; Milhurn v. Hardy, 
28 Mo. 514; Guitard v. Stoddard, 16 How. 494: Glasgow 
v. Hortiz, 1 Black, 595. 

Nor did the failure of the surveyor general to include in 
the survey of 1840 these common field lots affect the rights 
of the owners or contirmees of such common field lots so 
excluded Glasgow v. Hortiz, 1 Black, 595; Milburn v. 
Hortiz, 23 Mo. 336; Tuyon v. Hardoman, 23 Mo. 539; 


Schultz v. Lindell, 24 Mo. 567. 


Thus far the liw is well settled. Much was said on argu- 
ment as to a confirmation en masse by the act of 1812, 
without regard to individual claimants, or, as we under- 
stand the claims, that the common field was contirmed in a 
body. It is supposed some countenance is given to this 
view of the case in the opinion of the court on the second 
appeal. 72 Mo. 441. We find nothing in any of the vast 
number of cases which have arisen under this act which 
leads to such a4 conclusion. The evident purpose of the act 
was, so far as these common field lots are concerned, to con- 
firm to each inhabitant the particular lot which he possessed 
or cultivated, and to reserve for the purposes stated in the 
act the lots not rightfully owned or claimed by individuals. 
Judge Napton, who pronounced the judgment of this court 
on the second appeal, was thoroughly conversant with these 
titles and participated from an early day in giving to these 
stututes the construction and application before mentioned. 
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It must be borne in mind that the evidence, then, as 
now, considering the long lapse of time, was of the strong- 
est character, to the effect that these common field lots now 
in question had a common or continuous east and west 
end boundary, well defined by Spanish monuments, a width 
of from one to two, and a length of forty arpents, all lying 
contiguous, and that they had been cultivated or possessed, 
prior to 1803, by those to whom they were surveyed under 
the act of 1824. On this state of facts it is evident there 
was no title in the United States which they could vest in 
the state by the act of 1820. The question of side bound- 
aries might be a matter of consequence as between those 
claimants, but upon that state of facts would be a matter 
with which the plaintiff could have no concern. It was 
then contended that the defendant and those lot claimants 
were bound by the survey of 1857, which removed those 
lots some nine arpents to the west, so that they did not in- 
terfere with the 16th section, but it was held they were not 
estopped from claiming under the survey made in 1855, 
which the evidence abundantly showed was the true and 
correct survey, the one which conformed to the true bound- 
aries of the common field. It was then said: ** No preten- 
sion is made that the sixteenth section could interfere with 
the common field lots confirmed by the act of 1812, since 
that act disposed of them all.”’ 

It was also in substance stated that portions of these lots 
may have been abandoned by those who cultivated them 
but that the abandoned lots would by this xet go to the vil- 
lage schools, not to these commissioners, and the plaintiff 
had no right on that ground, and vacancies, such as sink 
holes would go to the government for military purposes, 
and hence it was also said, ** the material and controlling 
question was whether the land was within the limits of the 
common field lots; for, if it was, it was plain the sixteenth 
section could not interfere with such title.”’ 

It does not appear to be now as then contended that the 
defendants are bound by the survey of 1857 of these lots, 
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but the admission is in that respect, as before stated, that 
the property in dispute lies within the Grand Prairie com- 
mon field, and the correctness of the survey of 1855, as to 
the proper location of the east ends of the lots, is not dis- 
puted as we understand the record. 

It is, however, now insisted by the plaintiff that the six- 
teenth section may interfere with these common field lots 
and attach to such of them as were not rightfully owned 
and claimed by individuals, and, hence, that the plaintiff is 
in a position to dispute the validity of the claims set up 
under Laroche, Bouis, Baccanne and Bizet, and further to 
show that there is no title outstanding in them. The in- 
structions, 1s a body, are based upon the theory that the 
sixteenth section may and does attach to the lots not right- 
fully owned or claimed by individuals, if any such there 
ure within its boundaries. It would seem to be proper to 
dispose of this question and it will, therefore, be con- 
sidered. 

As we have seen by the second section of the act of 1812, 
all common field lots included within the out boundary sur- 
vey as directed to be run by the act of 1812, and not right- 
fully claimed by any individual, and not reserved by the 
president for military purposes, were reserved for the sup- 
port of the schools of the village, not exceeding one-twen- 
tieth of all the land included in such out boundary. Thus 
the matter stood until the act of 1820. The language of 
that act is ** that section numbered sixteen in every town- 
ship, and when such section has been sold, or otherwise 
disposed of, other lands equivalent thereto, and as contigu- 
ous as mav be, shall be granted to the state for the use of 
the inhabitants of such township for the use of sehools.”’ 
In order to show that the act of 1820 may apply to the lots 
in question, evidence is offered which shows that long after 
the false out boundary of 1840 had been made, and in 1853, 
the schools applied to the commissioner of the general land- 
office to have this boundary corrected and run in accord- 
anee with the act of 1812, which application was refused, 
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and that ruling was approved on an appeal to the Depart- 
ment of the Interior. It also appears that there has been 
set apart to the schools the one-twentieth of the land with- 
in the out boundary as made in 1840, and the title to the 
land so set apart was vested in the schools by the act of 
July 27, 1831. (4 U.S. Stat. at LargeQQ435.) As the 
schools could not go beyond this survey of 1840, and as 
that did not include these common fields as it should have 
done, it follows that the schools have been deprived of 
much property. The schools, therefore, not at this late 
dav being able to recover this property, it is claimed the 
sixteenth section may attach thereto. Now, if this is a cor- 
rect view of the case, then the plaintiff acquired the prop- 
erty in suit, and he comes to the title because of the failure 
of the surveyor general to perform his duties, or, perhaps, 
as intimated, because the schools assented to the false out 
boundary. The plaintiffs tithe must then have been con- 
tingent from the start and depended upon the conduet of 
these officers and the schools, for, by the acts of 1812 
and 1824, it remained to the government by its officers to 
ascertain and set apart to the schools the particular parcels 
of property reserved tor them. If a true out boundary 
had been made, all of these common fields would have been 
considered in determining the aggregate amount going to 
the schools, and the abandoned lots would have constituted 
a part of the reserved property, certainly so until the one- 
twentieth was ascertained, 

We cannot come to the conclusion that the act of 1820 
was designed to take effect and operate in this way. By it, 
where the sixteenth section had been sold or otherwise dis- 
posed of, ample provision ix made for an equivalent else- 
where. In construing these ucts of congress we must 
endeavor to look to them as of the date of their passage, 
and in the light of the then history of the legislation upon 
the same subject and condition of the subject matter before 
congress. Congress could not have contemplated in 1812 
or in 1820 that the survevor-general would thus fail to cause 
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to be made a true out boundary, and certainly such a thing 
was not contemplated in 1824. 

[t is quite true that a reservation does not amount toa 
grant, and that the title to the abandoned commen field lots 
remained in the government subject to any disposition it 
saw fit to make of them, but they had been reserved for a 
defined and specific purpose, und we are not at liberty to 
presume a purpose on the part of congress to divert that 
disposition, and we find nothing in the act of 1820 which 
requires us to give to it that construction, or which leads to 
ui conclusion that it was designed thereby to divert the 
former disposition of the abandoned lots. We conclude the 
sixteenth section grant was not designed to, and that it did 
not, invade these common field lots, recognized as such prior 
to 1863. Upon this record the plaintiff has no title to 
them, and the judgment should have been for the de- 
fendant. 

Besides this, as the plaintiff’s title, if he has any, must | 
come to him subject to the prior right of the schools, and 
as their rights were in « measure subject to the acts and 
conduct of the surveyor-general, the plaintiff is not in the 
most favorable position Lo dispute the claims of the per- 
sons to whom the property was surveyed by specific bound- 
aries because of cultivation and inhabitaney proved to the 
satisfaction of the recorder of land titles. It in any event 
devolved upon him to show aflirmatively that the claimants, 
Laroche, Bouis, Baceanne and Bizet, did not possess or 
cultivate their respective parcels, and such proof was nec- 
essary to overcome the documentary evidence. But as the 
cause is disposed of on other grounds, we need not enter 
into a consideration of the title of defendants. We have 
not overlooked the act of congress of June 15, 1864 (13 
U. S. Stat. at Large, 132), by which the United States 
granted to the state all of their right and title in and to all 
the parcels of land within the Grand Prairie common field, 
in township forty-five, for the support of schools in that 
township. It does not aid the commissioners acting under 
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the act of the general assembly of 1851. This suit was 
commenced in 1853. The judgment is reversed. All 
concur. 


[Pr. Rec. p. 513. ] 


The judgment entered by the Supreme Court of Missourj 
in words and figures as follows : — 
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JUDGMENT. 


‘*Now, at this day, come again the parties aforesaid, and 
‘* the court being now sufficiently advised of, and concern- 
‘¢ ing the law arising upon the record in this cause, and 
‘* it appearing from the record that the respondent claims 
‘‘ title to and the right to recover the land in dispute, be- 
‘* ing part and parcel of section 16, of township 45 north, 
‘sof range 7 east, under and by force of the act of Con- 
‘¢ oress of the United States of the 6th of March, 1820, 
‘‘ entitled ‘An act to authorize the people of Missour! 
‘¢ Territory to form a constitution and State government, 
‘+ and for the admission of such State into the Union on an 
‘‘ equal footing with the original States, and to prohibit 
‘¢ slavery in certain territories,’ and the act of the General 
‘¢ Assembly of this State of March 3rd, 1851, and that the 
‘¢ property in question isa part of the common field lots 
‘¢ of the Grand Prairie Common Fields, recognized as such 
‘* prior to 18038. 

‘¢ And it further appearing from the record that said land 
‘¢ in dispute lies wholly within the exterior limits of the 
‘¢ Grand Prairie Common Fields of St. Louis, and the 
‘* Court being of the opinion that because of the reserva- 
‘‘ tion of the second section of the act of Congress of the 
‘© 13th of June, 1812, entitled ‘ An act making further 
‘* provision for settling the claims to land in the Territory 
‘© of Missouri,’ and the conceded facts in the record, that 
‘* the said act of the 6th of March, 1820, in nowise affected 
‘¢ the title of the United States in or to the lands in dis- 
‘* pute, and did not and could not operate to pass the title 
‘sof the United States in the same tothe State of Missouri, 
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and that, therefore, the right and title claimed by the 
respondent in virtue of said act of the 6th of March, 
1820, in and to the lands in dispute is invalid and insuffi- 
cient.to support the respondent’s action; and’ the Court 
being of the opinion that in so far as the court below held 
and adjudged that the act of Congress aforesaid of the 
6th of March, 1820, was.operative to pass the title of the 
United States in and to the lands in dispute to the State 
of Missouri, and was available to the respondent in sup 

port of the right and title he claimed thereunder to said 
premises, the court below committed error. 

‘¢ It is, therefore, considered and adjudged by the Court 
that the judgment aforesaid, in form aforesaid, by the 
said St. Louis Court of Appeals rendered, and the judg- 
ment aforesaid, in form aforesaid, by the Circuit Court of 
the city of St. Louis rendered, be reversed, annulled and 
for naught held and esteemed, and that the said appel-: 
lants be restored to all things which they have lost by 
reason of the said judgments. 

‘¢ And inasmuch as the respondent was, aud is, without 
title, and unable to reeover in the action by reason of 
the said insufficiency of said act of Congress of March 
6th, 1820, it is further considered and adjudged by the 
Court that the said respondent take nothing by his said 

suit, and that the said appellants go hence without day 

and recover against the said respondent their costs and 

‘* charges herein expended and have therefor execution.” 


(Pr. Rec. pp. 525 & 526. | 


ANALYSIS OF JUDGMENT AND OPINION, 


From this judgment and the opinion it appears that the 
Supreme Court of Missouri decided that the reservation 
mide by the 2nd section of the act of June 13, 1812, for 


the schools of the’ village, constitutes such a prior dispo- 


sition, within the meaning of the words ** sold or otherwise 
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disposed of ’’ in the 6th section of the act of March 6th, 
1820, of such parts of the Grand Prairie Common field as 
were ** not rightfully owned or claimed by any private in- 
dividuals,’’ that the grant to the State of the 16th section 
in every township by the act of 1820, could not be held to 
apply thereto even though said lots were not within the 
outboundary line of the town as shown on map X after- 
wards made and although the Board of Public Schools of 
St. Louis had assented to the said outboundary and had 
claimed under it, and although the full quota of lands to 
which said Board was entitled under the act of June 13th, 
1812, had been assigned to them, exclusive of the land in 


dispute. 


The judgment and the opinion also show that the Supreme 
Court of Missouri decided that by reason of the said reser- 
vation, and ** the conceded facts tn the record’? — ( that Is, 
as plaintiff now concedes, the saine facts as are hereinbefore 


stated to have been proven by uncontradicted evidence as 
to the general cultivation of the entire common field before 
1803) —that said act of March 6th, 1820, could not and 
did not operate to pass the title of the United States in the 
lands in dispute to the State of Missouri, and that in so far 
as the trial court held that said act of 1820, was operative 
to pass the title of the United States in said land to the 


said State it committed error. 


From said opinion of the Supreme Court of Missouri it 
also appears that said court decided that the effect of the 
documentary evidence in relation to the confirmations and 
surveys of the lots for the claimants Laroche, Bouis, Bae- 
cane and Bizet was such that in the absence of counter- 
vailing proof by plaintiff to the effect that said several 
claimants did not possess or cultivate their respective par- 
cels before 1803, it should have been held that the parcels 
so claimed by them had been, within the meaning and prior 
to the passage of the act of March 6, 1820, ** sold or other- 
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wise disposed of,’’ and so were not subject to the operation 
of the grant to the State of Missouri by virtue of said last 
mentioned act and that the action of the trial court in re- 
fusing to declare the law to that effect was erroneous. 


[ Pr. Ree. p. 517. ] 


THE QUESTIONS INVOLVED AND HOW THEY ARE RAISED. 


The questions involved in this writ of error and the way 
in which they are raised are, therefore, as follows .— 


Ist. Concerning the reservation for schools of the village. 


Whether by reason of the reservation for the schools of 
the village of St. Louis, made by the 2d section of the act 
of June 13, 1812, all the vaeant lots in the Grand Prairie 
Common field (including that in the lsth section now in 
controversy ) had been so **disposed of,’’ within the mean- 
ing and priorto the passage of the act of March 6, 1820, 
under which plaintiff claimS;that said last mentioned act 
Was inoperative to pass the title of said 16th section to the 
State of Missouri. 

The Supreme Court of Missouri held that said act of 


March 6, 1820, was so inoperative. 


How this question is raised, 


The trial court ruled that the said act of 1820 was oper- 
ative to pass the titleto the State of Missouri, notwith- 
s tandingthe said reservation for the schools of the village 
and accordingly rendered judgment for the plaintiff (see 
declarations of law to that effect, ante, p. 30 and Pr. 
Rec. pp. 438 and 440, and judgment, Pr. Rec. p. 459). 

The Supreme Court of Missouri reversed the judgment 
of the trial court for the reason assigned in the judgment 
itself, that because of said reservation no title could pass to 
the State of Missouri. 


(Pr. Ree. p. 525, ante, p. 38.) 


2nd. Concerning effect of general Cultivation before 1803. 


Whether, by reason of the provisions of the first section 
of the act of June 13th, 1812, and the facts conceded and 
appearing undisputed in the record, that the land in contro- 
versy lies within the limits of the Grand Prairie Common 
Field and that the whole area of said field, was in Spanish 
times and before 1803, cultivated in contiguous lots or strips 
by different inhabitants of St. Louis, of whose names and 
identity there was no proof, said land had been ‘* disposed 
of’’ within the meaning and before the passage of said act 
of March, 1820. 


How this question is raised. 


The trial court refused to give the declaration of law 
asked by the defendants and found on page 444 of the 
Printed Record and hereinabove copied [p. 29 supra] to 
the effect that such facts prevented a recovery by plaintiff; 
but onthe contrary, gave the declaration of law asked by 
plaintiff [Pr. Ree. 438, ante p. 30] and notwithstanding 
such facts rendered judgment for the plaintiff. 

The Supreme Court of Missouri reversed the judgment 
of the trial court because of the reservation aforesaid for 
the schools of the village and ‘*the conceded facts in the 
record,’’ [See its judgment Pr. Rec. 525 and ante p. 38) 
amongst which are the facts aforesaid. 


3rd. Concerning Confirmations and Surveys to Laroche, 
Bouts, Baccanne and Bizet. 

Are the confirmations and survevs, 1s made for the 
legal representatives of Laroche, Bouis, Baccanne and Bizet 
sufficient, in law, to constitute.a presumptive outstanding 
title in them severally (as against the plaintiff claiming 
under the act of 1820), of such parts of the land in 
controversy as such surveys cover, notwithstanding the 
non-conformity of such surveys to the certificates of con- 
firmation? And do_- such confirmations and non- 
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conforming surveys, locating them upon part of the 
land in controversy, amount to prima facie proof that 
such part so covered by them, was by virtue of the lst 
section of the act of June 13th, 1812, so ‘* disposed 
of’’ within the meaning and prior to the passage of the 
act of March 6th, 1820, that the State could not and did 
not take title to it, under said last mentioned act? 


How this Question is Raised. 


This question is raised in the following way :— 

The trial court refused to give the declarations of law, 
Nos. 4, 17, 18, 19, 20, 21 and 22 (found on pp. 443, 445, 
446 and 447 Pr. Record) asked by defendants, to the effect 
that the surveys of the confirmations to Laroche, Bouis, 
Baccanne and Bizet’ respectively, as executed by 
Wm. H. Cozens, constituted prima facie evidence of 
the existence, true location, extent and boundaries of their 
several confirmations; «aid,in lieu thereof, gave the 
declaration of law, in connection with that given con- 
cerning the confirmations, that the said surveys were 
prima facie evidence of the correct location of the con- 
firmations, tf they purported to follow and conform 
to the boundaries as stated und given in the certificates of 
confirmation [see pages 447 and 448 of Pr. Record], and 
hereinbefore copied [ p. 28 ante}. 

And, by finding a verdict and judgment for the plaintiff, 
the trial court found, under the principle announced in the 
foregoing declaration of law, as a fact, that the surveys did 
not locate the land described in the several certificates of 
confirmation upon the land in dispute and further found that 
the surveys did not follow or conform to the boundaries as 
stated and given in the certificates of confirmation. 


The Supreme Court of Missouri decided differently, and 
held that such surveys afford-:presumptive proof that the 
particular lots confirmed to the legal representatives of 
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Laroche, Bouis, Baceanne and Bizet respectively, were cor- 
rectly located on the land in dispute. 

The language of the court found in its opinion on page 
917 of the printed record, concerning this question is as 
follows : 

‘* Besides this, as the plaintiffs title, if he has any, must 
**come to him subject to the prior rights of the schools, 
‘sand as their rights were in a measure subject to the acts 
‘sand conduct of the survevor-general, the plaintiff is not 
‘sin the most favorable position to dispute claims of the 
‘* persons to whom the property was surveyed by specific 
‘* boundaries because of cultivation and inhabitanecy proved 
‘* to the satisfaction of the recorder of land titles. Jt in any 
‘s event, devolved upon him to show affirmatively that the 
‘* claimants, Laroche, Bouis, Baccane and Bizet, did not 
*¢ nossess or cultivate their respective parcels, and such proof 
‘* was necessary to overcome the documentary evidence.’’ 


[Pr. Rec. p. 517.) 


ASSIGNMENT OF ERRORS. 


And the plaintiff now assigns the following errors in the 
judgment of said Supreme Court, and by reason thereof 
prays for a reversal of said judgment and for the entry of 
a judgment in his favor, that is to say :— 


First. 


The Supreme Court of Missouri erred in holding that 
by reason of the reservation contained in the second sec- 
tion of the act of June 13th, 1812, for the schools of the 
village, the State of Missouri could and did take no title 
to the land in controversy by virtue of the act of Con- 
gress of March 6th, 1820, and the ordinance of the peo- 
ple of Missouri passed July 19th, 1820. 
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Second. 


The Supreme Court of Missouri erred in holding that 
because of the fact that the whole area of the Grand 
Prairie Common Field was cultivated before December 20, 
1803, by different inhabitants of St. Louis, not named or 
identified by proof; the act of March 6, 1820, was not ope- 
rative to pass any title to the land in controversy to the 
State of Missouri. 


Third. 


The Supreme Court of Missouri erred in holding that 
by reason of the reservation contained in the second sec- 
tion of the act of June 13th, 1812, for the schools of the 
village and the conceded facts in the record, that the 
State of Missouri could and did take no title to the land 
in controversy, by virtue of the act of Congress of March 
6th, 1820, and the ordinance of the people of Missouri, 
passed July 19th, 1820. 


Fourth. 


The Supreme Court of Missouri erred in holding that 
the State of Missouri did not or could not take title to the 
lands in controversy under and by virtue of the act of 
Congress of March 6th, 1820. 

Fifth. . 

The Supreme Court of Missouri erred in holding that it 
devolved upon plaintiff so show affirmatively that the 
claimants to part of the land in controversy, Laroche, Bouis, 
Baccanne and Bizet, did not possess or cultivate their re- 
spective parcels, and that such proof on the part of the 
plaintiff was necessary to overcome the documentary evi- 
dence. 
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The reservation contained in the second section of the act 
of June 13, 1812, did not prevent the act of 1820 operat- 
ing asa grant to Missouri of the land in dispute. 


1. Congress had power to grant the land in 1820, 
notwithstanding the reservation. The title to the reserved 
lots remained in the United States, and subject to its con- 
trol. The act of 1812 only indicated its intention to ap- 
propriate them for military purposes, or schools, in the fu- 
ture. It was not a grant of them. It created no vested 
right in them to any one. 

Hammond v. St. Louis Pub. Schools, 8 Mo. 74; 
Eberle v. *$ ss +s “6 6 Oe 
Cabanue v. Walker, 31 Mo. 285; 

Kissell v. St. Louis Pub. Schools, 16 Mo. 581; 
Kisselly. ** $6 + 18 How. 25; 
Frisbie v. Whitney, 9 Wall. 187, 196; 

The Yosemite Valley case, 15 Id. 87. 


The lots ‘* reserved’’ by the act of 1812 had not been 
‘*sold or otherwise disposed of,” within the meaning of 
the act of 1820. A reservation is not an irrevocable dispo- 
sition, like a sale. Reserve:l lands passed by the grant of 
the school sections in the act of 1820. 

Ham v. State of Missouri, 18 How. 133; 
Ham v. State of Missouri, 19 Mo. 601. 

This would be true, even if the reservation had been of 
specific tracts. As the lands reserved by the act of 1812 
were not specified, nor ascertained, it is the more true as 
to them. 

Kissell v. St. Louis Pub. Schools, 18 How. 25; 
Kissell v. ** = ** 6 “se 16 Mo. 581; 
Papin v. Ryan et a/., 32 Mo. 24. 
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The act of 1831 was a legislative declaration that till then 
the United States held the title and control of the lots re- 
served by the act of 1812, and could grant them as it saw fit. 

4 Stats. 455. 

2. Congress intended to grant this land as a section 
‘number sixteen,’ notwithstanding the reservation of 1812. 
For :— 

(a.) The words of the grant are plain and need no inter- 
pretation. They include it. They cover section sixteen 
in every township, not sold or disposed of. Lands reserved 
merely were not disposed of, and not excepted from the 
grant. Had they been intended to be, it would have been 
so expressed, and provision been made for an equivalent. 

Ham v. Missouri, 18 How. 133. 

The act of 1820 was a compact by one sovereign power 
with another, upon a valuable consideration, namely the 
promise of Missouri to not impose taxes on certain lands, 
As such it should be construed more strictly than other 
acts, according to the plain meaning of its language. 


Cooper v. Roberts, 18 How. 179, 180; 
Beecher v. Wetherby, 95 U.S. 517; 
Ham v. Missouri, 18 How. 132. 


(6.) The object accomplished by the grant was substan- 
tially the same as that for which the reservation was intend- 
ed, namely the promotion of education, That the grant 
was for education in the whole township, and the reserva- 
tion for it in a part only, does not warrant the inference of 
an intent different from that which the words of the grant 
import. Wilcox v. Jackson, 13 Pet. 498, does not apply 


to such a case. 


(c) Congress supposed that the grant of this land to the 
township would not interfere with the reservation for the 
town. It presumed that there would be other vacant lots, 
outside of those in section 16, which would make up the 
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limit of one-twentieth of the whole land in the ‘ general 
survey.” The reservation was a mere float, which attached 
to no particular land. The grant was of a definite parcel 
well known and already surveyed. Until the outboundary 
line, required by the first section of the act of 1812, was 
run, no one could tell what lands were to be reserved. Con- 
gress anticipated that the executive officers would place the 
line where they did, and not include section 16; or at 
least that the quota of one-twentieth of the general survey 
of the town could, and would, be satisfied by the selection 


of other vacant lands. Ute MCacphie, 4450, 


(d.) Congress had already indicated an intent to grant 
the land to the township a year before the act of 1812. 
This by the reservation of it in its act of Mareh, 1811 
[2 Stats. 665.) 

The reservation of 1811 for the township was superior to, 
and more to be presumed to have been intended to be car- 
ried out, than that of 1812 forthe town. The latter was 
uncertain and indefinite as to the lands reserved. The 
former was of « definite and fixed parcel, in the center of the 
township, that any one could find under the system of gov- 
ernment surveys. The former also was pursuant to the 
uniform, ** ancient and honored,’’ policy of Congress, to re- 
serve ** the section No. 16 in every township’’ for school§ 
therein. 

Cooper v. Roberts, 18 How. 177, 178; 
Beecher v. Wetherby, 95 U. S. 524. 


That policy began with the ordinance of 1785, and had 
governed Congress for over thirty-four years before 1820, 
and over twenty-five before 1812, in the disposition of its 


public lands. And has very rarely been varied from, if 


at all. 


1 Land Laws, pp. 11, 13; Ord. of 1785 as to Western 
Territory ; 


So aS 


aad 


aon Ae 


tats. 175. Act for admission of Ohio in 1802; 
tats. 290. Act for admission of Indiana in L816. 
stats. 430. Act for admission of Illinois in 1818. 
stats. 59. Act for admission of Michigan in 1836. 
Stats. 58. Act for admission of Arkansas i in 1836. 
9 Stats. 58. Act for admission of Wisconsin in 1846, 
See also 1 Stats., 466 act of May 18,1796, § 3 
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It is more reasonable to suppose Congress intended by 
the act of 1820 to act in accordance with this old and eber- 
ished policy, and so carry out the reservation made by the 
act of 1811, than that they in 1812 intended to vary their 
policy as to ‘this township, and divert this land from that 
earlier reservation. More especially is it so when the result 
of the opposite view is to defeat the purpose of all the acts, 
and give the land in dispute to neither the township nor the 
town. 

(e.) No means were provided by the act of 1812 for select- 
inzthe particular lands which should constitute the one-twen- 
tieth reserved for schools. The act, therefore, was incapable 
of enforcement and of no effect. An act which neither 
reserves any specific tract of land, nor any specific quantity, 
and that furnishes no means of ascertaining the particular 
tracts reserved, cannot be enfored. It is void. 

Slidell v. Grandjean, 111 U. S. 413, 439. 

See ulso, Menard v. Massey, 8 How. 309; 
Boyce v. Papin, 11 Mo. 26; 
Eberle v. St. Louis Pub. Schools, 11 Mo. 264. 


Until some act, giving power to some one to sclect the 
lots to be reserved, was “passed, the reservation was neces- 
sarily inoperative, and could not be supposed to have 
restrained Congress from granting land, which would only 
be reserved in case at some time some act to select them 
should be passed. Such an act was passed in 1824. But 
the grant to Missouri,was made in 1820, four vears earlier, 
and when it could not be known that the reservation of 
1812 would ever have life given to it. 

3. The reservation of 1812, even if means to enforce it 
had existed in 1820, was at that time but a mere float, and 
had not attached to the particular parcel, within the general 
survey of the town, that was granted by the act of 1820; 
and so did not effect that grant. It was at most a reserva- 
tion only of a certain quantity to be taken somewhere out 
ofa larger territory, which till located affected no particular 
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parcel in the whole area, and would not defeat a later grant 
of any defined tract in it. The same principle applies i in 
determining its effeet on the later specitic grant of the sec- 
tion 16 as apphes in the case of a conflict between two 
grants, of which the earlier is only of a certain quantity to 
be selected out of a large area, and the later is of a defined 
tract within the area, but made before the quantity given 
by the earlier grant has been located by a survey. In such 
cases the later grant gives the better title. 

Menard v. Massey , 8 How. 309, 310. 

Fremont v. U. S., 17 How. 542, 258; 

Cousin v. Blinc, 19 Id. 203, 210; 

Henshaw v. Bissell, 18 W all. 255, 206; 

Miller »v. Dale, 92 U. S. 473, 476; 

U.S. v. MeLaughlin, 127 U.S. 450. 


In this case the reservation was of five per cent of an 
area of perhaps 15,000 to 20,000 acres. That could prob- 
ably be satisfied by the taking of many other pareeis than 
thease ineluded in section 16. The grant of 1820 was of 
specific tract surveyed two years before. By granting it 
the government indicated a purpose to locate the quantity 
reserved by the act of 1812 on other parcels in the general 
area than it, und gave a title clear of the reservation. 

4. Even if the act of 1812 gave the inhabitants of the 
town a vested right to possibly have this section. 16 set 
apurt to them for schools, if it came within the out- 
boundary line and was needed, yet Congress could grant 
it to the State, subject to the contingency of its ever being 
tuken under that right. And this it did. And, sinee by 
the action of the executive department of the government 
the line was so run as not to include it, and it was not 
set apart to the town as part of the one twenticth, and as 
their power to set apart vacant lots has been exhausted, 
and ended, it can never now be taken under that rigbt ; and 
the State’s title under the grant of 1820 has become absolute, 
and is good against all the world. 

The reservation for the town did not extend to all the 
vacant lots, but only to such as should be within the out- 
boundary when run, and as also should not exeeed one- 
twentieth of all the lands in the general survey of the 
town, 

Papin v. Ryan, 32 Mo. 24; 
Act of 1812, § 2; 2 Stats. 750, pp. 11 and 12, supra. 


The duty of fixing the outboundary, and selecting the lots 
to satisfy the reservation, belonged to the political authori- 
ties. Their action as to that was conclusive upon the 
schools of the town, and could not be disputed by them in 
-un action at law. 
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Kisse]l v. St. Louis Pub. Schools 18 How. 25; 
West v. Cochran, 17 sd. 414, 416; 

Menard v. Massey, 8 /d. 294, 313, 314; 
Stanford v. Taylor, 18 Jd. 412; 

Bryant e¢ al. v. Forsyth, 19 ld. 336; HZ 
Carondelet v. St. Louis, 1 Black. 179; 
Glasgow v. Hortiz, 7d. 602 (bottom) ; 
Johnson v. Towsley, 13 Wall. 72; 

French v. Fyan ef a/., 93 U.S. 171. 


More especially is the action of those officers conclusive 
upon the schools, because of their accepting the outboundary 
so fixed by them as correct, and using it to sustain their 
claims. 

And as it is conclusive against the schools, it likewise is 
against defendants, when invoking the rights of the schools 
as an outstanding title. For that purpose they can only 
take such rights as tbe schools have, and subject to all their 
imperfections 

The executive officers having fixed the outboundary and 
assigned the town’s quota of lands, their power was ex- 
hausted.. They can pever assign this land under it. 


Kissell v. St. Louis Public Schools, 18 How. 25. 


The grant by the act of 1820, subject to the inchoate 
right of the town, gave a good title to the state until that 
right should ripen into a better title. And as it has never 
‘ripened, and now never can, the state’s title has become 
absolute and valid as against all the world. 


Bryan v. Forsyth, 19 How. 338; 

Cousin v. Blane, Jdem, 203, 210; 

Dredge v. Forsyth, 2 Black. 569 ; 
Beecher v. Wetherby, 95 U.S. 517; 
Mining Co. v. Bugbey, 96 U.S. 165; 
Menard v. Massey, 8 How. 294, 306, 313. 
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Il. 


That the land was part of the Grand Prairie Common 
Field, and that all the lots in that field had been cultivated 
before 1803 by different inhabitants of St. Louis, without 
proof of the names or identity of such cultivators, or of 
what identical person so cultivated the particular part in 
dispute, or the particular lots of which it was part, did not 
show a prior grant of that part to any one under the first 
section of the act of 1812, such as would prevent the act of 
I820 operating to pass the title to it to the State, or an out- 
standing title in some one of such unidentified cultivators. 


The act of 1812 did not assume to grant all of the lots 
in the Common field. It recognized two classes of lots; 
on2, of those rightfully claimed by individuals ; the other, of 
those not rightfully claimed by any private individuals. 
The former it confirmed and granted the title of the United 
States to. The latter it did not. [{ 2 Stats. pp. 749 and 
750, §§ 1 anc 2 supra pp. 11 and 12.) 

A subsequent grant of any part of those lots must, till 
the contrary is shown, be presumed to have been of the 
class not confirmed rather than of the other. For the 
United States is presumed to have title to all land which 
it grants. 


Long v. McDow, 87 Mo. 201; 
Minter et al. v. Crommelin, 18 How. 87, 88. 


And that presumption could not be overthrown; in favor 
of those not shownig any title — mere intruders — by proof 
merely that the whole field, of several thousand acres, was 
cultivated before 1803 in separate lots by many different 
unknown persons, without further proof identifying, by 
name or otherwise, the particular persons who cultivated 
the land in dispute, or the particular lots of which it was a 
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part, or who were owners or claimants of it, or them, in 
June, 1812. Such general proof of cultivation was not 
sufficient to show, either an outstanding title in some un- 
known cultivator, or that the land had been disposed of by 
the United States before 1812. For, 


1. An outstanding title must be clearly shown to be a 
subsisting operative and available one. An intruder must 
establish its existence beyond controversy. It is not 


enough to show that there may possibly be such a title. 


Greenleaf v. Birth, 6 Pet. 312 (top), Story J. ; 
do. v. do. 9 Pet. 297. 


And if barred by time, or abandoned, it will not avail. 


Foster v. Joice, 3 Wash. C. C. 501, Washington J. ; 
Jackson v. Hudson, 3 Johns, 386, Kent, C. J.; 
Bennett v. Horr, 47 Mich. 223, Cooley, J.; 
McDonald v. Schneider, 27 Mo. 410: 

Howard v. Massengale, 13 Lea, 577, 585; 

Peck v. Carmichael, 9 Yerg. 325 ; 

Hall ». Gitting’s Less., 2 Harr. & J. 112. 

The case of Marsh v. Brooks, 8 How. 223, is not an au- 
thority to the contrary. The facts there showed a subsist- 
ing outstanding title under a direct grant to a tribe of 
Indians by name, made within five years only of the issue of 
the patent under which plaintiff claimed. 

Here no possession by the claimant of the outstanding 
title —the unknown cultivator — since 1803, or fifty years 
before the beginning of the suit, appeared ; and defendant 
was in possession since 1838, eighteen vears before its be- 
ginning, and forty years before the trial. So the title in 
such unknown person was barred, and not available. It 
could not have been enforced against defendants. 
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2. Upon a like principle general proof, of cultivation by 
many unidentified persons before 1803 merely, was insuffi- 
cient to show a prior grant, or disposition, under the act of 
1812 to anyone, and to thus defeat the grant of 1820, in 
favor of mere intruders. 


(a.) The grantees of lots under the act of 1812 were not 
designated by it by name. They were such persons as were 
rightful owners, or claimants of them on June 13th, 1812. 
Their titles were dependent upon cultivation or possession 
by them, or those from whom they derived their claims be- 
fore 1803. But the confirmation was not to those merely 
who cultivated or possessed before that time. Lots may 
have been cultivated or possessed by many different persons 
between 1764, and 1803, and yet not have been rightfully 
owned, or claimed by anvone in 1812. The cultivators be- 
fore 1803 could lose their rights by death without heirs, or 
leaving only alien heirs, or by abandonment, or by forfeiture 
for non-compliance with regulations of the Spanish Govern- 
ment. 

Abandonment was «a familiar mode of losing title to land 
under Spanish law. That governed in Missouri till 1816. 
Lands abandoned became reunited to the public domain. 


1 Partidas, chap. 50, p. 365; 
Landes v. Perkins, 12 Mo. 239, 256, 257. 


Abandonment of lands was frequent in Spanish times be- 
cause of their trifling value and the migratory disposition 
of the inhabitants. ‘* Many people cultivated lots in the 
Common Fields, and if they did not like them would leave 
them and go away.’’ [| Printed Rec., p. 426. | 


Fine v. St. Louis Public Schools, 23 Mo. 576; 
Lajove v. Primm, 3 Mo. 529; 
Page v. Scheibel, 11 /d. 183; 
Byron v. Sarpy, 18 Jd. 458; 
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Soulard vy. Clark, 19 Jd. 570; 

Barada v. Blumenthal, 20 /d. 162; 

St. Louis v. Toney, 21 Jd. 254; 

Clark v. Hammerle, =—##-35; £6 7%o, Geld. 


Vasquez v. Ewing, 42 /d. 247. 


Non-compliance by settlers with the regulations of the 
Spanish Governors also subjected them to forfeiture, and 


to reannexation to the roval domain. 


Regulations Gov. O'Reilly, arts. 2 and 3, 2 White's 
Recopil. 229 ; 

Regulations Gov. Gayoso, arts. 14 and 16, /d. 231- 
233 ; 

Regulations Gov. Morales, art. 4, 2d. 235. 


These regulations had the force of law. 


LesBois v. Bramell, 4 How. 460, 461; 
Strother » Lueas, 12 Peters, 457 and 450. 


Lands thus lost by abandonment, or forfeiture, before 
1812, or whose former owners had died without heirs, 
were not granted to any one by the act of 1812. In such 
cases there were no subsisting claims in existence at the 
time of the passage of the act upon which it could operate. 
It by its terms only confirmed ** rights, titles and elaims’’ 
to lots, ete., ete. If there was no claim or claimant exist- 
ing in 1812, no title passed by it. It was the right and 
claim of 1812 that was confirmed by it, and not merely the 
cultivation or possession before 1803. This is the settled 
construction of the act by the ablest of Missouri’s judges 


from an early period. 


Page v. Scheibel, 11 Mo. 183, 185; 
Byron v. Sarpy, 18 /d. 458 ; 
Barada v. Blumenthal, 20 Mo. 162; 
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Thomas v. Marshfield, 10 Pick. 367: 

Jackson v. Sisson, 3 Jolins. Cas. 321; 

Jackson v. Cory, 8 Johns. 385; 

3 Wash R. P. (5th Ed. p. 251, par 29, *p. 566; 
1 Wood’s Convey. 171. 

But proof which does not point out the particular person 
who cultivated or claimed the land, but only shows that 
some one or another, either A, or B, or C, or any one of a 
hundred others did so, can no more establish a grant to 
any particular one, than an act, or a deed, that in terms 
granted it to several in the alternative. A grant so proved 
would be too uncertain to be effectual: 

To allow such vague proof of some unknown grantee to 
defeat the grant to plaintiff by the act of 1820 would be 
manifestly unjust. Plaintiff could not by any possibility 
meet it. No matter how many persons he might in rebuttal 
prove had abandoned lots in the common field, or had died 
without heirs before 1812, or had conveyed to bim, the ** un- 
known grantee ’’ might yet be supposed to be another culti- 
vator as to whom he madeno proof. Though it betrue that 
where one, asserting « title under the act of 1812, shows a 
cultivation before 1803 by some known and named person, 
the burden is upon the opposite party to prove subse- 
quent abandonment, or other loss of title, affirmatively, 
that rule does not apply where the supposed cultivator is 
not named or identified in the proof. And no ease can be 
found to sustain the position that it does. 


IIl. 


The documentary evidence was not sufficient to establish 
presumptively grants under the act of 1812, to.the claim- 
ants Laroche, Bouis, Baccanne, and Bizet, of the parts of 
the land in controversy covered by the surveys read in evi- 
dence by defendants and that said parts had been ‘*disposed 
of’ before the act of 1820; and the Supreme Court of 
Missouri, therefore, erred in holding that it devolved upon 
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plaintiff’, by reason of such evidence, to show affirmatively 
that those claimants did not cultivate their respective parcels. 


To prove grants under the act of 1812 o0f the land in dis- 
pute to the four claimants named, it was necessary to show 
that that land was cultivated before 1803by them, or those 
under whom they claimed. Of such cultivation the only 
evidence was the proofs of confirmation, by Recorder Hunt 
acting under the act of May 26, 1824, as to the three first 
named claimants, and by the Board of Commissioners un- 
der the act of July 9th, 1852, as to the fourth, ¢.e., Bizet. 

The proofs of confirmation by Recorder Hunt in 1825, 
under the act of 1824, did prove presumptively cultivation 
by the claimants before 1803, of such lots as were described 
in them. 

In such proofs, however is not to be included the certifi- 
cate of confirmation issued by Recorder Renard in 1857. 
Renard had no power to ixsue it. Hunt alone could do 
that. Renard might have certitied to a copy of Hunt’s 
record. He could do no more. 


Gamache v. Piquinot, 16 How. 451; 
Soulard v. Allen, 18 Mo. 591. 


But the proofs of contirmation by Hunt were presump- 
tive evidence of cuitivation of those lots only that were 
described in them, and without further proof that the land 
sued for was part of those particular lots, would not show 
that ¢¢ was cultivated. To show that, it was essential also 
to prove the identity of those lots with that land. It was 
indispensable that there be a concurrence of, proof of culti- 
vation, and proof of location. It was not enough to show 
that lot A. was cultivated and lot B. the land sued for, or 
lout B. cultivated and the land sued for lot A. It was 
essential that the proof should be, both that lot A. was 
cultivated, and that lot A. and the land sued for were 
identical. 

No proof was made of the location of the lots confirmed 
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by Hunt to Laroche, Bouis and Baccanne, unless by the 
surveys of Cozens, and they did not prove the location of 
those lots. The lots confirmed could only be known by 
their boundaries and extent. And the boundaries and ex- 
tent of the lots surveyed by Cozens were radically different 
from those of the lots confirmed. The Laroche lot, as con- 
firmed, was 40 arpents only in extent, but as surveyed was 
80 arpents. As confirmed, it was bounded north by Pa- 
rent’s lot and south by Rondo’s lot, but, as surveyed, it 
was bounded north by Lacroix’s lot, and south by Bouis’ 
lot. So astothe lots confirmed to Bouis and Baccanne. 
The surveys did not conform to the boundaries, and hence 
did not appear to be of the same lots. They, therefore, 
ou their face, irrespective of the manner of their making, 
were no evidence that the lots confirmed were the lots sued 
for. | 

The evidence, however, further showed that the survevor 
instead of simply finding the locations of the boundary lots 
of those confirmed ‘to Laroche, Bouis, and Baccanne, and 
placing the latter between the identical boundary lots men- 
tioned in the certificates of confirmation given in 1825, un- 
dertook, twenty-five years later, to find what should have 
been named as the boundary lots in those certificates; and 
that, substituting his own opinion for the judgment of 
Recorder Hunt, he placed the lots surveyed between entirely 
different boundary lots from those given by the Recorder 
in his certificates, of confirmation. In this he in effect 
usurped the power of the Recorder, and reversed his de- 
cision. 

Whatever force his surveys then, may have as evidecen 
of the locality of such lots as are described in them they yet 
have none as evidence of that of the lots confirmed. And so, 
though they cover parts of the land in dispute, they do not 
prove that those parts were the same land which, by the cer- 
tificates of confirmation, were presumptively shown to have 
been cultivated before 1803. And there was, therefore, a 
want of concurrence of proof of cultivation, and of proof of 
location, in the documentary evidence as to the claims of the 
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three claimants named. And as to them, therefore, the 
presumptive proof of a prior disposition to them under the 
act of 1812, failed. 

The proof of a presumptive grant under the act of 1812 
as to the fourth claim, 7.e., Bizet, was still more defective. 
There was no proot of either cultivation or location as to it. 
It was not confirmed by Recorder Hunt under the act of 
1824. It was allowed in 1835 by the Board of Commis- 
sioners under the act of July 9th, 1832 [4 Stats. 566], 
and confirmed by the act of July 4, 1836 [5 Stats. 
126]. As confirmations under those acts were not alone of 
lots cultivated before 1803, they afford no presumption of 


cultivation. Moreover the claim as confirmed was only of 


forty arpents of lanl somewhere in the Cul de Sane of the 
Grand Prairie, without any deseription by boundaries or 
monuments of any kind [ supra, p. 19]. It therefore was 
incapable of identification, and void for uncertainty. 


Buyck v. The United States, 15 Peters, 215, 224; 
United States v. Delespine, /dem, 319, 334; 
United States v. Miranda, 16 /d. 153, 156; 
Slidell v. Grandjean, 111 U. S. 412. 


It could not be located by any survey; and that of it by 
Cozens was void. 
Vasquez v. Ewing, 42 Mo. 248. 
The confirmation of the Bizet claim by the act of 1836, 
could be of no avail to defendants as evidence of a title 
given by it only, independent of the act of 1812, even if it 
had been of a definite tract. For, as such, it would, under 
the terms of the act, be junior to the title of plaintiff under 
the act of 1820. It would begin in 1836. 


Les Bois v. Bramell, 4 How. 449; 
Menard v. Massey, 8 Jd. 293; 
De Laurier v. Emison, 15 Jd. 525; 
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De Laurier v. Emison, 14 Mo. 37; 
Sigerson v. Dent, 29 Jd. 489 ; 
Cabanne v. Walker, 31 Jd. 274; 
Waller v. Von Phul, 14 Jd. 84. 


Public Schools v. Walker, 9 Wall. 282, is not to the 
contrary. That case was very different from this. There 
the schools, as well as Walker, were claiming under the act 
of 1812. It was beld thatas they, under that act, got no title 
to any lot rightfully claimed by any individual in 1812, and as 
Brazeau (Walker’s grantor) had filed his claim with the 
old Board of Commissioners before 1812, and Congress 
had by the act of 1836 confirmed it, the presumption was 
it was rightfully claimed by him in 1812, and so did not 
under that act pass to the schools. But here the plaintiff 
does not claim under the act of 1812, nor does it appear 
that Bizet’s claim had been presented before 1812, or, in- 
deed, before 1835. Here plaintiff claims by purchase from 
the United States under the act of 1820, and by the terms 
of the act of 1836 his title under it is made superior to that 
of Bizet under the Jatter. 

That the surveys of Cozens were no evidence of the 
location of the lots confirmed to the several claimants because 
of their non-conformity to the descriptions of those lots as 
given in the confirmations, is established by the cases of 


United States v. Halleck, 1 Wall 439; 
The Fossat Case, 2 Jd. 649; 
Villalobos v. United States, 10 How. 555; 
United States v. Levy, 13 Pet. 81; 

6 ‘¢ vy. Forbes, 15 Jd. 173. 


‘The cases, of 


Page v. Scheibel, 11 Mo. 167; 
McGill v. Somers, 15 Jd. 80; 
Soulard v, Allen, 18 Jd. 591; 
Joyal v. Rippey, 19 Jd. 660; 
Milburn v. Hardy, 28 Jd. 514; 
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cited by defendants to sustain those surveys as evidence, do 
not apply. Non-conformity between the confirmations and 
the surveys did not appear in them. 

In Milburn v. Hardy, 28 Mo. 514, where it existed, no 
point was made upon it, but it was admitted, for that case, 
that the confirmed claim was part of the land in dispute. 
So the question was not raised or decided, 

Surveyors are ministerial and not judicial officers. They 
can only mark out fixed boundaries. They cannot make 
or establish boundaries. Cozens had no power to survey 
the claimants either into or out of their lots. 


Vasquez v. Ewing, 42 Mo. 257; 
Glasgow v. Baker, 50 Mo. 80. 


The Surveyor-General had no power to survey the lots 
of private individuals under the act of 1824. He could 
only survey the vacant lots so as to set them apart to the 
schools under its provisions. His authority to survey the 
lots of the claimants, Laroche, Bouis, ete., was derived 


from the act of April, 29, 1816 [3 Stats. 325, § 1], and not 
that of 1824. 


If it be claimed that he could, under that act, survey a lot 
confirmed under the act of 1812, regardless of whether it 
was proved up under the act of 1824 or not, and that his 
survey would be presumptive evidence of the location of the 
lot so surveyed, we reply; true, but it would not be evidence 
that that lot had been cultivated before 1803; and so the 
documentary evidence would again fail to establish a pre- 
sumptive grant under the act of 1812. 

So, therefore, taking the whole documentary evidence 
in the case, it did not suffice to establish presumptively a> 
title in any of the four claimants to any of the land in dis- 
pute, because of cultivation before 1803; and the Supreme 
Court of Missouri erred in holding that it did, and that to 
overcome it affirmative proof by plaintiff, that those claim- 
ants did not cultivate or possess their parcels was necessary. 
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the act of 1811, and by such surveys had been established, 
and marked out, as fraétional section sixteen of the same 
township in which the town of St. Louis was situated. 
Eight years before it so sat, that is, in 1812, Congress also 
had passed an act, granting its title to such of the common 
field lots, in the Grand Prairie Common Fields near St. 
Louis, as were rightfully claimed by any private individ-_ 
uals, and declaring as to such as were ‘not rightfully 
claimed by private individuals,’’ 
within a survey directed by the first section of the act to 
be made, and as altogether should not exceed ‘*one-twen- 
tieth of the whole lands included in the general survey ”’ 
of the town [See § 2, p. 12, supra], that it reserved 
them ‘* for the support of schools in the town.’’ Also, a 
year before this last named act, Congress had already de- 
clared, by section 10 of its act of 1811, providing for the 
survey and sale of its lands in Louisiana territory, that 
‘* section sixteen in each township thereof should be reserv- 
ed for the support of schools therein.”” [See p. 4, supra. ] 
The act of 1812, directed by whom the survey of an out- 
boundary line, mentioned in its first section should be made, 
but it in no way indicated how the particular lots of those 
found within it, which should go to make up the one- 
twentieth of the whole lands within the general survey of 
the town should be selected: and gave no authority to any 
officer to so select and point them out. 
. Up to 1820 no attempt had been made to carry out the 
provisions of the act of 1812 as tothe making of a survey, 
and none was in fact completed until 1840. When it was 
completed it did not include the land in dispute. Nor was 
any attempt made to select, or assign, any particular lots, 
for the purposes of the reservation of 1812, until 1825. 
None could have been made till then, for want of authority 
in any one. In 1824, the act supplemental to that of 1812 


and as should be included 


wus passed, which gave to the surveyor general power, 
after the lapse of eighteen months, to select and assign 
for the use of the schools of the town the lots that were 
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to he held for them by virtue of the prior act. From 
then till 1863 divers lots were so selected and set apart by 
that officer, to the amount of several hundred acres, when, 
in the latter year, he decided that the limit of the reserva- 
tion had been reached, and, so informing the schools, re- 
fused to assign more. None of the land in controversy 
was included in his assignments. In 1853, the managers of 
the town schools, though having kw#tewg previously invoked 
the survey of 1840, as shown on map X, to sustain their 
titles to lands in St. Louis [see Pr. Rec. pp. 34, 38,61 : 
also Kissel v. Schools, 16 Mo. 554; Eberle v. Schools, 11 
Mo. 247], sought, by memorial to the Commissioner of the 
General Land Office, to have the outboundary extended, so 


_as to give them more lands; but that officer refused their 


application, and decided that the survey as made should 
stand. This decision, on appeal to the Secretary of the 
Interior, was affirmed. Afterwards, again, the managers 
of the schools used the map of the survey of 1840 for 
the maintenance of their titles, and claimed under it, 
thus assenting to its validity and asserting it to be correct. 


The question now is whether —this being the situation in 
1820, the course of legislation till then respecting the land 
in controversy, and the ultimate outcome as to the inclusion 
of it in the survey required bv the act of 1812, and in the 


assignment of lands to the schools under the act of 1824, 
—it should be held to have been granted to the State of 


Missouri bv the act of 1820. or not. 
Power Or CONGRESS TO GRANT THE RESERVED LOTS LN L820. 


1. In determining this question the first thing to be con- 
sidered is, whether in 1820 it was in the power of Congress 
to make a grant of it to the State or not; that is, whether, 
by reason of the provisions of the second section of the act 
of 1812, they had alrendy made such a disposition of it as 


If they 


took from them the power to grant it as they did, 
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had, then of course that would be fatal to the plaintiff. 
The land in that case would have been already disposed of. 

That they had by those provisions disabled themselves 
from making the grant of 1820, was not, perhaps, intended 
to have been decided by the Supreme Court of Missouri; 
and may not be contended for by the defendants here. 
The court’s opinion [ supra, p. 37] concedes that *‘a reser- 
vation does not amount to a grant, and that the title to the 
abandoned common field lots remained in the Government, 
subject to any disposition it seemed fit to it to make of 
them.’’ [Pr. Rec. p. 516. ] 

It, however, in the second sentence of the opinion 
next preceding that in which this concession is made, 
speaks of the ample provision, which by the act of 
1820 was made for the grant of an equivalent for the 
sixteenth section, where that had been previously sold, 
or disposed of, and, in so doing, intimaces an opinion 
that such reservation was such a disposition, within the 
meaning of the act of 1820, of this 16th section, as would 
have given the State the right to have asked and received 
the equivalent land. And this view, as we shall show 
further on, could only be maintained upon the idea that by 
the reservation the Government had lost all title in and 
control over, the land, and had no longer any power to 
grant it. So that it seems not quite certain, if the lower 
court intended to concede all that it said, or not, and we 
shall, therefore, argue the question as one that may be con- 
tested. 


What the effect of this particular reservation was, as re- 
gards the title of the land affected by it, was considered by 
the Supreme Court of Missouri in several cases, in which 
the Board of Public Schools of St. Louis was a party, over 
forty years ago, and by this court in at least one case, which 
was brought here some thirty odd years ago. Those were 
the cases of 
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Hammond v. St. Louis Pub. Schis., 8 Mo. 74, 
Eberle e.: * 6 “6 “ 63lCU@ 6 h6CRe 
and Kissel vy. se ss ‘¢ 18 How. 25. 


In Hammond v. Schools, supra, Hammond claimed title 
to a lot’in St. Louis that had been set apart to the schools 
by virtue of the act of 1824, under a Madame Lachaisse, 
who had been a claimant thereof and been contirmed in her 
claim by an act of Congress of 1816. The question was 
made whether, assuming the lot to have been one affected by 
the reservation of the second section of the act of 1812, 
Congress had the power to grant the title to it to another in 
1816. As to this the court, after quoting the words of the 
second section, said :— 

** These words do not convey title, but merely express the 
intention. of Congress with reference to the vacant lots. 
The donation was not complete: something further was 
contemplated before the title passed from the United 
States. The words of the seeond section do not pass title 
to the inhabitants, they merely reserve the vacant lots 
for the use of the schools in the town. If the general 
government had held the lots, and had thus become the 
trustee, and emploved itself in that capacity in the 
management of them for the use of the inhabitants, its 
undertaking would have been complied with; it would 
have discharged the obligation it incurred by the enact- 
ment of the second section of the act of 1812.”’ 

And, after showing that Congress had, in other instances 
of reservations for schools, as in that of the sixteenth sec- 
tions under the act of LSLL, after such reservations, made 
disposition of the lands reserved, different from that orig- 
inally contemplated, as by allowing certain of the school 
sections to be taken under pre-emption laws by act of 
March 3d, 1819 [3 Stats. 517]; and, after also showing 
that the act of 1831 had been passed because the St. Louis 
Public Schools were unable to accomplish the purposes of 
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their being because the titles to the lots still remained in 
the United States, it was further said :— 

‘*So the question is, in whom was the fee in April, 
‘©1816? In the United States. It passed by the act of 
‘¢confirmation to Madame Lachaisse, and she, or those 
‘¢ who claim under her, must prevail in this action of eject- 
‘* ment.’’ 


Again, in Eberle v. Schools, supra, 11 Mo. 262, speak- 
ing of the effect of the provisions of the second section of 
the act of 1812, Napton, J., said [p. 262) .— 

‘* This act gives no title to the schools, as was deter- 
mined by this Court in Hammond’s case. It was a mere 
reservation on the part of Congress of lots partly for the 
use of the public schools, and partly for military purposes, 
limiting the number of lots dedicated to the former object 
to one-twentieth of the whole amount of land embraced in 
the general survey. 

Again, on page 264, the same judge, after speaking of 
the lots confirmed to private individuals by the act, and 
aying that, as to them, the title of the United States was 
extinguished by it, and that the officers of the Government 
ceased to have any control over them after its pa<sage, said 
further :— 

‘* Not so, however, with the school lots. They were 
still within the control of Congress. After the passage of 
the act of 1812, and up to the act of 1831, Congress could 
have diverted the reservation. No specific lots were ap- 
propriated to the use of schools by the act of 1812, but 
further action on the part of Congress was necessary.”’ 


°° 


The doctrine above declared was again recuguized by the 
samme Court in 1860 in the case of Cabaunne v. Walker, 31 
Mo. 285. 


In Kissell v. St. Louis Public Schools, 18 How. 25, this 
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court, speaking of the effect of the second sectiou of the act 
of 1812, by the mouth of Mr. Justice Catron, said : — 

‘* By the act of 1812 the towns acquired the promise of, 
and an imperfect title to certain vacant lands that might be 
found to exist within an outboundary survey, but the 
government reserved to itself the power to make the sur- 
vey, and the Board of Public Schools, was therefore com- 
pelled to remain passive until it was completed, and the 
private claims within it ascertained, and until the United 
States desiguated the school lands comprehended within it.’’ 


[n the case of Ham v. The State of Missouri, 18 How. 
133, also, this court had under consideration the effect, upon 
the power of Congress to grant a sixteenth section to Mis- 
souri under this same act of ‘1820, of a prior reservation 
of lands, claimed under Spanish grants, pending the exam- 
ination of such claims. It was held that such a reservation 
was not sucha disposition of the land by the government 
as was within the saving clause of the sixth section of the act 
of 1820, and could not operate to prevent the title from 
vesting in the State by virtue of that act [pp. 132 and 
134}. Speaking of the act of 1820, it was said by the 
mouth of Mr. Justice Daniel: — 

‘* The language and plain import of the sixth section con- 
fer a clear and positive and unconditional donation of the 
sixteenth section in every township; and when these have 
been sold or otherwise disposed of, other and equivalent 
lands are granted. Sale, necessarily signifving a legal sale 
by 2 competent authority, és a disposition, final and irrevo- 
cable, of the land. The phrase, or ** otherwise disposed 
of,’’ must signify some disposition of the property equally 
efficient and equally incompatible with any right in the 
State, present or potential, as deductible from the act of 
1820, and the ordinance of the same vear. Upon any other 
hy pothesis, the right to the sixteenth section would attach un- 
der the provision of the act of 1820; the State would 
still have the title, and could recover the section specifical- 
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ly, and there would be no necessity for providing an equiva- 
lent for that section.’’ 

And this court there affirmed the decision of the Supreme 
Court of Missouri, in which the same views had been held 
with respect to the effect of the reservation and the mean- 
ing of the words, ‘*or otherwise disposed of,’’ in the act of 
1820 ; as may be seen on reference to the report of the case 
in State vy. Ham, 19 Mo. 601. 


In the cases decided by this court in 1869 and 1872 of 
Frisbie v. Whitney, 9 Wall. 187, 196 and 
The Yosemite Valley Case, 15 Jd. 87, 


the principle was declared and applied, that the power of 
Congress over the public lands could only be restrained by 
the courts where the land had ceased to be government 
property, by reason of a right vested in some person, or 
corporation. 

And it was, accordingly, there held, that although one 
under the provisions of the pre-emption laws had _ settled 
upon land, with the declared intention to obtain title thereto 
under those laws, and had made improvements thereon, vet 
if no money had ever been received by the United States, 
he obtained no vested interest in the land, which would 
prevent Congress from granting it to another. And, ac- 
cordingly, laws which did defeat the purposes of persons, 
who so had settled upon lands with a claim of rights of 
pre-emption and had made improvements thereon, were 
held to be valid. 

The same principle we submit is applicable to the reser- 
vation of 1812. 

It was, at the best, a mere voluntary bounty, declared not 
in consideration of anv thing done or paid, or to be done or 
paid, by any one, but only as by way of favor, and with the 
view of accomplishing the purposes of the government. No 
title passed from the United States to any one, and no ob- 
stacle existed to Congress making subsequently any change in 
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its plans, or different disposition of the lands reserved, that it 
saw fit. The control of those lands — whatever they might 
turn out to be — was retained in the United States, just as 
in the case of other reservations for schools, or of those 
for any other purpose. This would be apparent even if 
the reservation had been of specific and ascertained land. 
But when, as has been seen it was not of specific and ascer- 
tained tracts, but only of unknown parcels to be determined 
by the lines of a survey thereafter to be made, —and, that 
too, under a law which gave no power to any one to ascer- 
tain them, —it is still more patent. For in such case, 
supposing even that there had been any sort of a vested 
right, based upon a valuable consideration that could be 
held to have bound the government to the inhabitants of 
the town to give them what it had declared it would reserve 
for the support of schools in their town, yet, as the reser- 
vation did not designate the land except as that to be in- 
cluded ina survey, and to be selected up to such a quantity, 
it would not have applied to any particular tract until found 
within such survey and selected. 

This court, in Kissell v. Schools, 18 How. 25, speaking of 
the condition of the title of the Board of Public Schools of 
St. Louis, in a tract of land set apart to it, even after the 
passage of the act of 1831, which vested in them the com- 
plete title to whatever had been included in the reservation 
in question, said of them as follows: — 

‘¢Qur opinion is, that the school lands were in the eondi- 
tion of Spanish claims, after confirmation by the United 
States, without having established and conclusive bound- 
aries, made by public authority, and which claims de- 
pended for their specific identity on surveys to be executed 
by the government. The case of West v. Cochran, 17 
How. 413, lays down the dividing line between the execu- 
tive and judicial powers in such cases,to wit: that until 
a designation accompanied by a survey, or description 
was made hy the surveyor-general, the title attached to no 
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land, nor had a court of justice jurisdiction to ascertain 
its boundaries.’ 


And see the decision of Supreme Court of Missouri in 
the samecase. Kissell v. St. Louis Pub. Schools, 16 Mo. 
5981, also Papin v. Ryan et al., 32 Mo. 24. 


The act of January 27th, 1831, by the second section of 
which the United States relinquished all its title in the lots 
reserved for the support of schools by the second section 
of the act of 1812, was a legislative declaration that, till 
then, Congress held the title to the lands so reserved, and 
could dispose of them as it saw fit. 

[4 Stat. 435. | 


We submit;then, that it is plain, that in 1820 the title 
to whatever lands could in any event be affected by the 
reservation made by the act of 1812 was in the United 
States, fully subject to its control and disposition, and free 
of any vested right, or claim, in the town, or its inhabitants 
that would prevent it, by an act of Congress, from vesting 
that title in any one whom it saw fit; that this is true even 
of lands which were ultimately included within the survey 
of 1840, and by virtue of the subsequent act of 1824 were 
selected and set apart for the support of the schools, and 
thet a mulio fortiori is true of lands that were never in- 
cluded within said survey, and were not set apart. 


INTENT OF CONGRESS TO GRANT THE RESERVED LOTS BY 
THE ACT OF 1820. 


2. The next question is, whether Congress intended to 
include the land in controversy in the grant it made by 
the act of 1820, or not. 

The Supreme Court of Missouri very distinctly held that 


it did not so intend. In this we submit it plainly erred. 


Se 1 Se ee 


wee 


— jn 


And this for the following reasons, which we will discuss in 
their order :— 

(a.) That the granting words of the act were plain, and 
such as necessarily included it, and so admit of no other 
cntent. 


(6.) That the diversion, involved in the grant of 1820, was 
not so foreign to the specific purpose for which the reserva- 
tion was declared to be made, as to prevent a presumption 
of an intent of Congress to make it. The main purpose of 
both was to promote education — one in the town only, the 
other in the township of which the town was part. 


(c.) That a grant of that part of the vacant field lots 
which fell within the sixteenth section, was not necessarily 
inco nsistent with the reservation of 1812. Both might ex- 


ist together. 


(d.) That the indefinite reservation of 1812 was itself 
subject to a prior reservation of this specific tract made by 
the act of 1811 for the identical purpose indicated in the 
grant of 1820, and it is more to be presumed that Congress 
did not mean by the act of 1812 to divert that prior reser- 
vation, but by the aet of 1820 intended to carry out and 
perpetuate it, than that it intended by the act of 1812 to 
destroy it entirely. ” 


(e.) That the reservation of 1812, standing upon that 
act alone, was incapable »f enforcement, and, therefore, in 
effect a nulitv, and, if the act of 1824, or some similar act 
had not been passed, would have never been of any avail. 
That this being so it could not in 1820, have been consid- 
ered by Congress as affording any reason for failing to in- 
clude the sixteenth sextion of ¢his township in its grant, 
then made, of those in every township. 
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(a.) First as to the words of the act. These are plain. 
They say distinctly that ‘* section numbered sixteen in every 
township * * * shall be granted.’’ There is no 
ambiguity, or room for construction, in them. By provid- 
ing for the contingencies of previous sales, or other like 
dispositions, by the words ** and, where such sections have 
been sold or otherwise disposed of, other land equivalent 
thereto, and as contiguous as may be, shall be granted,”’ 
the draughtsman of the act indicated not only an intent 
that in such cases there should be no grant of the sections 
16, but also, that in all other cases there would be one. 
The plain provision of an equivalent to be given where 
there had been a sule or other like disposition, excludes all 
intent to give one in anv other contingency. And, the tact 
that certain contingencies, were provided for, indicates 
most strongly the intent, that in every other case the grant 
was to be according to the plain and literal meaning of the 
words, namely ‘* section numbered sixteen in every town- 
ship, without any exception whatever. If the intent had 
been to exclude this section because of the reservation, 
then there would naturally have been a provision for the 
grant of an equivalent; and the general words providing 
for equivalents, would have been, ** where such sections 
have been sold, RESERVED, or otherwise disposed of,’’ in- 
stead of being as they are. That the words ** otherwise 
disposed of” cannot be held to include lands of which the 
title was vet in the govern ment,— lands reserved,— was as 
already seen decided in Tinm v. Missouri, 18 How. 133. 
As there said, they signify some disposition of the property 
‘equally efficient’’ as a sale, and ** equally incompatible 
with any right in the state,’’ under the act of 1820, asa 
sale would be. As was there said, ‘‘upon any other 
hypothesis the right to the sixteenth section would attach ; 
the state would still have the title, and could recover the 
section specifically, and there would be no necessity for 
providing for an equivalent.’’ 

According to the first great rule of interpretation, then, 
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which requires that there be no interpretation of that 
which needs not to be interpreted, the grant should be held 
to include this land. It is within the plain import of the 
words by which the grant was made. 

That such ought to be the conclusion is the more appar- 
ent when it is considered that the act was not a mere enact- 
ment of a law, in the ordinary sense, but rather a solemn 
proposition from one sovereign power to another, to do 
certain things ifthe latter would do other things; an offer 
from one to the other, which, when accepted by the latter, 
became a compact between the two, binding each upon 
valuable considerations to do the exact things which, by 
the language of the instruments made by them, each had 
agreed to do. In such cases we submit there should be a 
more strict and rigid adherence to the language of the leg- 
islative act,in the interpreting of it, than there would be in 
the case of otheracts. The act becomes a great instrument 
of contract, a title deed, upon which those claiming under 
it depend, and ought to be interpreted according to the 
plain and natural import of its words rather than other- 
wise. 

It ought to be construed, as it may be supposed the rep- 
resentatives of the whole people of the territory understood 
it, when they passed the irrevocable ordinance accepting* 
its terms and giving up the right to levy taxes, that they 
did in July, 1820. They can hardly be supposed to have 
understood that Congress, when it said ** the section No. 16 
in every township,’ meant that ‘*in every townshjp, ea- 
cept Township 45 north of Range seven east.’” They could 
hardly have so understood, when that was the very town- 
ship in which they sat to consider of the offer made them, 
and to pass the ordinance accepting it; and the one whose 
sixteenth section, promised even then to be the most valu- 
able of allin the territory. Naturally, they would suppose 
that it, if not already sold, or disposed of would pass under 
the grant, if any of them would. And, if they so under- 
stood, then no meaning, other than its terms naturally im- 
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port, ought by construction to be given the act unless for 


the most cogent of reasons. 


Cooper v. Roberts, 18 How. 179 ; 
Beecher v. Wetherby, 95 U. 8S. 517. 


(6.) If we go outside of the language of the act there is, at 
the best, ouly very slender ground for contending, that this 
section 16 in controversy was not intended to be included 
within the grant. The argument is, that although not techni- 
eally disposed of, it had been reserved fora specific and de- 
fined purpose, from which it is not, to be supposed Congress, 
by the later act, intended to divert it. Now it is true that it 
was said by this court, in the case of Wilcox v. Jackson, 
13 Peters, 498, that ‘* whenever a tract of land shall have 
once been .ppropriated to any purpose, from that moment 
it becomes severed from the mass of public lands, and no 
subsequent law, or proclamation or sale, will be construed 
to embrace it;*” but it was so said, only with reference to 
the construction of a general law relating to ordinary sales 
of public lands, and the validity of the acts of subordinate 
officers under them in making sales of tracts distinctly re- 
served for military, or other public uses, which would be 
completely defeated therebv. It was not said in view of 
the construction of a direct grant by Congress of land spe- 
cifically described, and made for a valuable consideration ; 
nor was it said in a case such as this, when the only change 
wrought by the supposed diversion of the land reserved, was 
to give some of the benefit thereof to a partially different 
set of persons, than would have been the beneficiaries of 


the reservation as it was. Here the general purpose of 


the reservation, namely, **the support of schools,’’ was 
not changed at all. ** Knowledge, morality and religion ”’ 
were still to be fostered. The grant, like the reservation, 
was for the ** support of schools.’’ True, for the support 
of them in the township, and not in the town alone. 
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But, as the township map shows, the town was the princi- 
pal part of the township, and, excepting a very small frag- 
ment off the south end, was wholly within the latter’s 
lines. (Map, bet. pp. 30 and 31 of Pr. Ree.) As inhabi- 
tants of the township, as well as of the town, the people 
of the latter were still to be the chief beneficiaries of the 
fund to be derived from the lind taken from the reserva- 
tion to make the grant. 

Since then the main object of the reservation was still 
preserved by the grant, and the immediate beneficiaries of 
the former were also to enjoy the latter, there is very slight 
reason to contend that Congress because of the one, did not 
intend the other. Considering the plain and positive lan- 
guige of the grant, it ought rather to be supposed they in- 
tended what they said notwithstanding the reservation, and 
even though they believed the two inconsistent. 


(c.) But there is also strong ground to say that Congress 
did not believe the grant would interfere withthe reservation. 
The latter was not of any particular lots, or any precise 
parcel of land, but only of such lands, of a particular class, 
as should be found within a line to be thereafter established 
by a survey, and as should not in all exceed a certain un- 
known quantity. It was of such lots within an outboundary 
line to be marked by the surveyor, as the President should 
not reserve for military purposes, and as should not exceed 
one-twentieth of the whole lands in the ** general survey of 
thetown.’’ The particular tracts to be affected by it could 
not be known till the outboundaryv line was marked,— the 
reservation for military purposes fixed,— and the special 
parcels to make up the one-twentieth in-some way selected, 
and set apart. In 1820 the line had not been surveyed, and 
no provision made for setting apart those of the vacant lots 
to fall within it, that should be devoted to education. 
Where the line would go, what lots would fall within it and 
what would not; and, of those that did, what would be re- 
served for military purposes and what selected to make the 
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+‘ one-twentieth,’’ could not be known until the political 
authorities of the government should have acted. It was, 
inerefore, but a hovering, floating, reservation, which in 
some events might descend and fasten upon this land, and 
in others would not; and which, therefore, might well be 
fulfilled without defeating the grant. 

Even if Congress supposed that this sixteenth section 
would fall within the outhoundary, when run, it is_ still 
reasonable to presume that they considered that there 
would be an abundance of other vacant land included with- 
in it, out of which the one-twentieth of the land in the 
‘¢ general survey ’’ of the town could be satisfied. 

Nor is it unreasonable to suppose that they anticipated that 
the outhoundary would be marked by the executive officers of 
the government, as it finally was. However plain it may 
be to the judicial mind, as an original question, that that 
line should have been surveved differently from the way in 
which it was, it is equally plain that the question of its true 
location was one whose decision belonged to the political 
authorities of the government alone, and not to the courts. 
And it is also plain that, in the minds of those authorities, 
it was not without difficulties. Whether those difficulties 
arose from the interpretation of the words ‘** general sur- 
vey of such town ’’—found in the proviso to the reserva- 
tion —or from something else in the act, is not very mate- 
rial. They, at any rate, existed, as appears from the delay 
in the making of the survey; the unwillingness of the Board 
of Public Schools prior to 1854 to claim any lands beyond 
the line of the corporate limits of the town, us it existed in 
1812 [Pr. Rec. p. 37]; the decision of Commissioner 
Whitcomb, in 1839, that thev could not claim beyond these 
limits; and the refusal of Commissioner Wilson and the 
Secretary of Interior, in 1854, to annul the decision of 
Commissioner Whitcomb [Pr. Rec. pp. 37-39, 59-61] and 
order a new survey. And if they existed in the minds of 
those officials, and in those of the representatives of 
the schools of the town, we may fairly suppose that 
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they also existed in the minds of the members of the 
legislative body which passed the act of 1820. We may 
well presume that they thought, as did Commissioner 
Whitcomb and the others, that the reservation did not ex- 
tend beyond the corporate limits of the town. Consider- 
ing the ultimate action of the government in making the 
line as it did, this presumption we submit 1s far more rea- 
sonable than one which, while determining that action to 
have been wrong, and the meaning of the words of the 
grant of 1820 to have been different from their natural im- 
port, can yet be of no effect to cure that wrong; than one, 
which defeats the grant of 1820 by the reservation of 1812, 
but yet is ineffectual to give the land to the schools of the 
town under that reservation. Under this presumption, 
Congress contemplated that which afterwards happened, 
namely, that the ontboundary would not include this land, 
and that therefore it did not need to be excepted out of the 
grant of 1820, or to be provided for by the giving of an 
equivalent in lieu of it. Or, at the furthest, they antici- 
pated what also happened, namely, that the town’s quota 
of one-twentieth could and would be satisfied out of other 
lands than it, and therefore believed that in passing the act 
of 1820 they would not in any event interfere with the 


prior reservation, 


(d.) But even if it were conceded that the grant of this 
land by the act of 1820 was necessarily inconsistent with 
the reservation of 1812, and was such a change in the 
specific purpose of the latter that it ought not to be sup- 
posed Congress intended to make it, there vet is the strong- 
est ground to insist that they did so intend, to be found in 
the provisions of the previous act of March 3, L811. 

By that act it had been provided, more than a vear before 
the act of 1812, that the sixteenth section in everv town- 
ship of Missouri should be reserved for the very same pur- 
pose as was afterwards provided for in the grant of 1820. 
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By its eighth section the survey was directed of all the 
public lands in Louisiana territory (which then included 
Missouri) into townships and sections according to the 
same system as had been prescribed for the survey of those 
in the territory east of the Mississippi river. 


See 2 Stat. 665; Jd. 313; 1 St. p. 464. 


By its tenth section the sales of the land surveved were 
authorized, but with this exception declared therein 
hamely : — 

‘*With the exception of the section * number sixteen ’ 


which shall be reserved in each township for the support of 


schools in the same.”’ 

Here, then, was an indication, in the strongest terms, of 
an intent prior to the act of 1812, to reserve the tract in 
every township then already well Known as ** the section 
number sixteen,’’ for the special purpose of the support of 
schools in the whole township. And it was with this 
reservation so previously declared, that the act of 1812 was 
passed. So, then, if it can with any force be contended 
that the grant of 1820 could not have been meant to apply 
to this land, because of its having been in 1812 reserved 
for the schools of a part of the township, it may, with at 
least equal force be contended, that the reservation of 1812 
was not meant to apply to it, because it had been in 1811 
reserved for the schools of a/l of the township. And, if 
this contention is well founded, then it is beyond dispute, 
that the grant of 1820 operated upon land that had been 
reserved from 1811 for the identical purpose mentioned in 
it, and did not in any way interfere with the reservation 
made by the act of 1812. 

But we submit that the reasons, for claiming that the 
reservation made by the act of 1811 was not intended to 
be affected by that of 1812, are far stronger than those for 
holding, that the latter was not intended to be affected by 
the grant of 1820. 


The reservation of 1811, unlike that of 1812, was ofa 
certain and well known parcel of land, in the center of the 
township. The mode of pointing it out was fixed by law, 
according to a system of surveys already long in use by the 
Government. Any surveyor, by proceeding from the 
base and meridian lines already established, and running 
the township, range, and sectional lines could easily find it. 
On the other hand the reservation of 1812 was of the most 
vague and uncertain description. What lands were to be 
affected by it depended, first upon where an outboundary 
to be marked by a government officer should go, second 
upon what of the unclaimed lots within that outhoundary 
should not be reserved for military purposes, and third upon 
what of the rest should, in some undetermined way, be 
ascertained to be one-twentieth of all the land in the ** gen- 
eral survev ’’ of the town. As is apparent, an outboundary 
might be run as it actually was, or it might be run embrac- 
ing hundreds of square miles of territory. As was said by 
Scott J., in Eberle v. Schools, 11 Mo. 259 (bottom), ** no 
two surveyors would make the survey in the same manner 
let one of them be unacquainted how it was made by 
the other.”’ And, as for selecting the lots which, after 
the reservation for military purposes was made, should go 
it was impossible to know 
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to make up the ** one-twentieth,’ 
how it could be done, much less to say what would be the 
result of it. 

So, therefore, if it be said, that the operation of the 
vague and uncertain reservation of 1812, was such as* to 
tie up, and withhold from the congressional grant of 1820, 
this land, which, by «a possibility, might some day be 
_ affected by it— although it in fact never was — certainly 
with much greater force can it be said, that the operation 
of the distinct and positive reservation of 1811, was such, 
as to except and withhold from the effect of the reserva- 
tion of 1812, a particular and well known tract, whose lo- 
cation could be determined by any surveyor. 

Moreover the reservation of 1811, and the grant of 1820, 
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were alike in pursuance of a well known, and long cherish- 
ed policy of Congress with reference to the disposition of 
the public lands. That policy was to devote ‘‘ the section 
number sixteen ’’ — the central section in each township,— 
to the support of education in that township, and thereby 
promote the spread of ** knowledge, morality and religion ”’ 
in every community. In 1811, even, it was already an 
‘‘ancient and honored policy;’’ baving been followed for 
over a quarter of a century, and without any variance, ex- 
cept where by reason of some prior grant or other irrevo- 
cable disposition of the title, it was impossible. , 


Cooper v. Roberts, 18 How. 177, 178; 
Beecher v. Wetherby, 95 U.S. 524. 


It had been declared originally in the ordinance of May 
20th, 1785, relating to the survey and disposition of the 
lands in the then Western Territory, out of which were 
ultimately formed the States of Ohio, Indiana, Illinois, 
Wisconsin and Michigan [1 Land Laws, pp. 11, 13). 

And in the acts providing for the admission of all those 
States into the Union it was carried out by the making of 
grants of every sixteenth section in substantially the same 
language as that used for the admission of Missouri. 


As to Ohio, by act of April 30, 1802, § 7, 2 Stats. 
175; 

As to Indiana, by act of April 19, 1816, § 6, 3 Stats. 

' 290; 

As to Illinois, by act of April 18, 1818, § 6, 3 Stats. 
430 ; 

As to Wisconsin, by act of Aug. 6, 1846, § 7, 9 Stats. 
58 ; 

As to Michigan, by act of June 23, 1836, § 1, 5 Stats. 
59 ; 

As to Arkansas, by act of June 23, 1836, § 1, 5 Stats. 
58. 
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It was also recognized and pursued in the acts relating 
to the surveys and sales of the public lands in the ‘* West- 
ern Territory,’’ so afterwards formed into those States, 
passed in 1796, 1800, 1804 and 1805 respectively. 


Act May 18, 1796, § 3, 1 Stats. 466; 
“ «8 FG. 16Ge § 4, 2 Stats. 74; 
‘¢ March 26, 1804, § 5, 2 Stats. 279; 
6 rT 3, 1805, § 7, 2 Stats. 345; 
es 6 8, 1819, § 3, 3 Stats. 521. 


Also in the act of April 21st, 1806, relating to the ad- 
justment of claims in the Territory of Orleans, and the 
survey and sale of lands in the Western District thereof. 


2 Stats. p. 394, § 11. 


Also in the act of February 15th, 1811, providing for 
sales of lands in the Territory of Louisiana, of which Mis- 


sourl was a part. 


Act of Feb. 15, 1811, § 10, 2 Stats. pp. 620 and 621. 
And in the later act of March 3rd, 1811, for the same 


purpose. 


2 Stats. p. 665, § 10. 


And as is well known, has since, with almost unbroken 
uniformity been applied and pursued in respect of the dis- 
‘position of all the lands acquired by the United States and 
subsequently erected into Territories and States of the 
Union. 

This policy, as was said in Cooper v. Roberts, 18 How. 
178, has always been in pursuance ofa ** definite purpose to 
consecrate the same central section in every township of 
every stute, added to the Federal system, to the promotion 
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of good government, by the spread of religion, morality 
and knowledge, and thereby to plant in the heart of every 
community the same sentiments of reverence for the wisdom 
and statesmanship of the founders of the government.” 

That Congress, when it passed the act of 1812, intended 
to vary from this ancient policy, and to make an exception 
of this one township, is, in the absence of any positive de- 
claration to that effect, hardly to be believed. It is tur more 
reasonable to suppose that they thought that this extraordi- 
nary reservation for schools in the town, would not inter- 
fere with the ordinary and invariable one for them in the 
township, rnd that they intended that the former should be 
in addition to the latter. 

And, this being true, the act of 1820 was but the exe- 
cution of the reservation of 1811, which, till then, stood 
independent of, and unsffected by, that of 1812. 

This construction we submit harmonizes all three acts, 
and makes them to accord with the general policy of the 
government. Its effect is to give the people of the town 
the benefit of the grant of the sixteenth section, which was 
reserved for them as part of the township by the act of 1811, 
in addition to all the benefit that has, or ever can, come to 
them under the reservation of 1812, and the supplemental 
acts of 1824 and 1831. 

To adopt the construction of the Supreme Court of 
Missouri works practicaily a defeat of all the acts, so far 
as the land in controversy is concerned. It prevents its 
coming to the State by virtue of the acts of 1811 and 1820, 
and it yet also does not secure it to the town (or city), of 
St. Louis under the acts of 1812. We submit that this 
construction is wrong, and that the true one is that urged 
above, by which the three acts are harmonized, those of 
1811 and 1820 made effectual to secure to the State this 
sixteenth section, like every other one, for the support 
of schools in the township; and the act of 1812 made to 
secure to the town (or city) the tracts which were in fact 
assigned to it under the acts of 1812 and 1824. 
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(e.) We have heretofore adverted to the imperfections 
in the provisions of the act of 1812 for the setting apart 
the particular lots of those mentioned in it, which should 
make up the reservation for schools. We have done so 
thus far only for the purpose of showing that thev were 
so vague with respect to the lands which the reservation was 
to cover, as that it may be presumed Congress believed it 
would not require the taking of any part of the sixteenth 
section to fulfill it. But we now insist further that those 
imperfections were so great, as to make the second section 
practically it nullity so far as that reservation was con- 
cerned: and that, therefore, it could not have had any ef- 
fect upon Congress in 1820 in determining whether to in- 
elude this land in their grant then made. 

As will be seen, on examination of sections one and two, 
a survey of an outboundary line of the town was to be 
made. Who was to make it and what was to be done with 
it when made, were provided for. The principal deputy 
surveyor of the territory was charged with that duty, and 
Was to report his action, and send a plat to the survevor- 
general. So far the means of enforcing the act were pro- 
vided. But the reservation was not of all lots ineluded 
within this survey. It was by the provision limited to such 
only of those ** not rightfully owned or claimed by private 
individuals,’ as altogether should not exceed one-twentieth 
of the whole of the lands in the general survey of the 
town. So, therefore, even after the outhoundary line 
should be run, it would be necessary, in order to know 
whether any particular vacant lot within it was reserved 
or not, that in some way there should be selected out of 
all such lots therein those which, together, should make 
up the one-twentieth of the whole area. The mere running 
of the outboundary line could not accomplish that. The 
power to choose, and set apart, would have to be given to 
some one, 

Until it was, no one could say which of the lots were 
reserved, and which not. It might be possible to identify 
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all the lots not rightfully claimed by individuals. But that 
would not suffice, for all of them were not reserved, but 
only such as together should not exceed one-twentieth of 
the general survey. Without provision made for ascer- 
taining in some way, which of them were to be of the 
one-twentieth, and giving some one power to ascertain, 
and set them apart, they could never be pointed out, 
and the reservation could not take effect on any par- 
ticular land. In short, without such, the act would be 
incapable of enforcement. It would amount only to a 
declaration of a purpose on the part of the government to 
some time reserve some land, within a boundary to be run 
somewhere, in case it saw fit afterwards by further legisla- 
tion to provide the means for selecting it. And if it never 
saw fit to so provide, the reservation, for mere lack of power 
to carry it out, would necessarily fail. 

It was held by this court in the case of Slidell v. Grand 
jean, 111 U. 3. 413, 439, that an act of Congress con- 
firming a claim to land, of which no quantity was given 
and no boundary stated, and for their ascertainment no 
rule furnished, was void for uncertainty. : 

It was there said by the court, speaking by the mouth 
of Mr. Justice Field, **No court can treat a claim as 
conferring a right to a specific tract until its bound- 
aries are capable of identification, or have been estab- 
lished by a survey. A mere claim to something, without 
form or shape, or means of segregation, can have 
no judicial enforcement. - . e Here the 
claim confirmed, * * * is neither to a specific 
tract nor to a specific quantity; and until both are ascer- 
tained by action of the executive officers of the government 
under a law authorizing such action, the court is powerless 
inthe matter. The confirmation, therefore, * * * = did 
not operate to vest a title to any particular land in the 
claimants. It amounted only to a declaration that they 
were entitled to something to which, when ascertained, the 
government would grant them a title. The position of the 
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government, upon that theory of the grant, is like that of 
a donor, who has promised’ to one a gift, when he shall 
make «a selection of it. Jn such case the gift is executory, 
until the selection is made; and until then the title remains 
with the donor, whom the courts cannot compel to make a 
conveyance.’ 

Upon the same principle as was thus applied to a grant 
by Congress, we submit that this reservation by the act of 
1812, as it was neither of any specific tract, nor of any 
specific quantity, and as the act furnished no means of as- 
certaining the particular tracts to be covered by it, could 
never have been enforced by any court, and so was practi- 
cally void. 


And see, also, Menard v. Massey, 8 How. 309; 
Eberle v. Schools, 11 Mo. 264; 
‘Boyce v. Papin, Jd. 26. 


True, some twelve years after the passage of the act, 
Congress, by the supplementary act of 1824, furnished the 
means of making it effective, by giving to the surveyor- 
general under the direction of the commissioner of the 
general land office, the power to ** designate and set apart’”’ 
the particular lots to which it should apply. That act was 
passed because of the recognized defect in the act of 1812. 
After its passage the reservation did begin to have vitality. 
But before that it was lifeless, and in effect non-existent, 
and, unless some such act as that of 1824 had been passed, 
it would always have been so. ) 

And as such it must be esteemed in determining its effect 
upon the grant of 1820, and the intent of Congress in mak- 
ing that grant What may have been done four years 
later, towards making it effectual, cannot be considered. If 
in 1820 it was a nullity, it could not then be an obstacle to 
the grant of the sixteenth section. Nor can it be supposed 
that the possibility of its being by some later law endowed 
with life at some time, would then operate to deter Congress 
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from including that particular sixteenth section — if vacant 
land — in its usual, and general grant of every one. If the 
reservation was a nullity, then it certainly cannot be said 
that the land had been previously ‘* disposed of,’’ or that 
the state could have claimed an equivalent, therefor. No 
more can it be said, that the grant of it to the state for the 
township, would divert it from a reservation of it, made for 
a defined and specific purpose, when the supposed reserva- 
tion was not in existence at the time, and without further 
legislation could never be. 
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THE RESERVATION Ok 1812 BEING ONLY A ** FLOAT’’ FOR A 
QUANTITY TO BE TAKEN SOMEWHERE OUT OF A LARGE AREA, 
DID NOT PREVENT THE GRANT IN 1820 OF ASPECIFIC TKACT 
WITHIN THAT AREA. 


3. Inthe last paragraph we have shown the lack of means 
existing in 1820 to enforce the act of 1812 as to the reser- 
vation for schools, and the consequences thereof. But we 
further submit, that if such means had then existed, still the 
effect of the act would only have been to create a floating 
reservation for a small quantity of land within a much 
larger area, and not to reserve any particular parcel in such 
area ; und that therefore the later grant of any distinct par- 
cel in such area, before it had been by such means set apart 
as reserved, would take effect notwithstanding the provis- 
ions of the act. All that those provisions amounted to— 
at the most — was to declare, that so much of the vacant 
lots as were equal to five per cent (one twentieth) of all the 


land in the ‘* general survey,’’ should be reserved. They 


did not specify any particular tracts as those that should 
constitute the five per cent. One parcel that would equal 
that quantity would satisfy the requirements of the act as 
well as another. And, as the government had the right to 
choose which of all in the ‘* survey’’ should compose the par- 
cels reserved, any grant made by it of any specific parcel to 
some one else, before it made such choice, and designated 
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the particular ones to be reserved, would be equivalent to 
saying that the reservation was not to attach to that parcel, 
but only to some of those which remained. 

The principle is the same as that which governs in the 
case of a specific grant of a defined tract in a large district, 
within which a right to locate a definite quantity has been 
previously granted, but where no location of the quantity so’ 
previously granted, upon such defined tract, by means of a 
survey, or other designation, has been made for the earlier 
grantee, before the making of the later grant. That prin- 
ciple is, that the later grantee of the defined tract will take 
a better title than the earlier grantee of the quantity, to be 
tuken out of the whole district, who has located his claim 
on such tract orly after the making of the later grant. 
This principle was enunciated and applied in the cases of 


Menard ». Massey, 8 How. 309, 310. 

Fremont v. U. S., 17 How. 542, 558 ; 

Cousin v. Blane, 19 How. 203, 210; 

Henshaw v. Bissell, 18 Wall. 255, 266, 267; . 
Miller v. Dale, 92 U. S. 473, 476, 477; 


und most recently in the case decided at the last term of 
U.S. v. McLaughlin, 127 U. S. 450. 


Applying the doctrine of those cases to the facts in this, 
the reservation of 1812 could in no event defeat the grant 
of 1820. Even had the survey of the outboundary been 
mude before 1820, and included the Grand Prairie Common 
Field, still it could not have then been said that the partic- 
ular parcel, which in 1818 was surveyed as fractional section 
16, T. 45, R. 7, E., was covered by that reservation. It 
had not then been selected as part of the one twentieth of 
the whole area, which was to compose the part reserved, and 
no one could say that it ever would be. At most it could 
only be said that it might be. As part of a possible total 
area of altogether from 24 to 30 square miles, or 15,000 to 
20,000 acres, whereof from 750 to 1,000 acres only would 
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satisfy the reservation, it was impossible to know whether 
it would be taken or not. It was entirely optional with 
Congress either to select it as part of the 1,000 acres to be 
reserved, or to grant it away to some one else, and fill up 
the quota of reserved land from other parcels selected else- 
where out of the entire area of 20,000 aeres. And when 
by its act of 1820 it made a specific grant of it as seciion 
16, already surveyed and of known boundaries, then, under 
the doctrine invoked, it determined that it was not to be re- 
served, but that the quota of the reservation was to be 
made up without it. 


THE GRANT OF 1820 AT ANY RATE WAS GOOD AS A CONTIN- 
GENT ONE, AND, THE CONTINGENCY NOT HAPPENING, THE 
STATE’S TITLE UNDER IT BECAME ABSOLUTE. 


4. Again, if it were conceded that the effect of the act of 
1812, was to so far dispose of the lands described in the 
second section, 1s to give a vested right in the inhabitants 
of the town, to have some part of them set off to them, 
when the outboundary should be run, and that that right 
could not be defeated by any later act, we further submit 
that Congress could still make a grant of any part of them 
subject to that right, and subject to the possibility only of 
the grant being defeated in case the part granted should fall 
within the outboundary, and be selected and set apart for 
the town for schools. We submit that, in any event, the 
grant would operate to convey the title subject to that 
right, and that until, in the exercise of it, the land granted 
was ‘*designated and set apart,’’ the title in the state 
would be good; also, that if by the action of the executive 
officers, to whom was confided the duty of making the sur- 
vey, and designating and setting apart, it should never be 
brought within the part of all the lands taken by them to 
satisty the one-twentieth reserved for the schools of the 
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town, then the title of the state thereto, under such grant, 
would be good as well against the town as against all the 
rest of the world. 

And this, we submit, was in any event the effect, of the 
grant, of the land in controversy, by the act of 1820. 

Although within the limits of what twenty years before had 
been part of the common field lots in the Grand Prairie, it was 
‘not rightfully owned or claimed by any private individ- 
ual,’’ and, as such, was not confirmed by the first section of 
the act to any one. The title to it was in the United States 
and it was as much public land, and subject as such, to be 
surveved and granted by it as any other of its lands, 
There was nothing sacred about the lands around St. Louis 
which had been lots in the common fields that exempted 
them from the ordinary operations of the surveyor, any 
more than aboutany other public lands inthe vicinitv. The 
only thing that could bar out the Government, and its offie- 
ers, Was a rightful claim by someone, such as was confirmed 
by the first section of the act of 1812. Where no such 
claim existed the common field lots, like all other lands in 
the territory were the property of the United States, by 
virtue of its purchase from France in 1803. And as such 
they could be surveyed, and granted, as Congress might 
deem best. The complete title and right of the United 


Stutes in them as already seen is recognized by the act of 


1812. By that an indefinite part of them, if not first taken 
for military purposes, was declared to be intended to be kept 
to support schools. So then this particular piece thdétgh 
part of the ancient field lots, could be granted by Congress 
the same as any other public lind. And, as such, it was 
granted. Assuming the reservation of the act of 1812 to 
have been of any effect, the or int, mar ae of the title 
subject tothe rights created by it. But rights were 


only, to have an undetermined nits of all the lands of 


the same class as this, which should be found within the 
outboundary line, when surveyed, set apart. They could 
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attach to no particular land till the surveys were made and 
the setting apart finished. 


Papin v. Ryan et al., 32 Mo. 24. 


When the surveys were made they did not include this 
land, and when the setting apart was finished it was not 
part of those set apart thereby. The officers, whose 
duty it was to decide the location of the outboundary 
of the town, its common, and its common fields, and to 
compute the one-twentieth of the ‘* general survey’’ of 
the town, and set apart the particular parcels, which 
should constitute that ** one-tw entieth,’’ so performed their 
duty as to omitit from those parcels, and even to leave it 
outside of the outboundary. That this action on their part 
was conclusive of the rights of the town under the reserva- 
tion, is so well settled as hardly to need the citation of au- 
thorities. The principle is that those whose rights depend 
upon some act of the executive officers of the government 
to fix, or point out, the location and boundaries of the par- 
ticular land to which such rights are to attach, are concluded 
by the act when performed, and cannot dispute its correct- 
ness ina court of law. Examples of its application are 
found in— 


Menard’s Heirs v. Massey, 8 How. 294, 313, 314. 
West 'v. Cochran, 17 How. 414, 416; 
Kissell v. St. Louis Pub. Schools, 18 How. 25; 
v. Taylor, 18 How. 412; 
al. v. Forsyth, 19 How. 336 ; 
at v. St. Louis, 1 Black. 179; 
v. Hortiz, 1 Black. 602, bottoin ; 
wren. Lowsley, 13 Wall. 72; 


French v. Fyan et a/., 93 U. ae 
lett I. “2 0, /06.UL, HST, 
Mises wd, , IM 4 ,SfOY¥ ULAAA. 
Thus, in Stanford v. Taylor, 18 How. 411, supra, the 


plaintiff claimed title to part of a tract of 1,600 arpents of 
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land that had »>een confirmed to Perry, as assignee of 
Chovin, under a Spanish grant, which did not fix the east 
and west boundaries, but simply said that it lay along the 
river Des Peres. To locate the land confirmed a survey 
was necessary, and had been made. That located it partly 
west, and partly east, of the river, and entirely beyond the 
land sued for. The plaintiff offered to show that this sur- 
vey was wrong, and that it should have been located en- 
tirely east of the river, and if so located it would have 
included the land sued for. But it was held, that the sur- 
vey was conclusive upon plaintiff, and could not be contra- 
dicted by him in a court. 


So, also, in West v..Cochran, 17 How. 403, supra, where 
conflicting locations were claimed of two concessions, 
granted by the lieutenant-governor of Louisiana, and no 
survey satisfactory to the public officers was made till 185%, 
when a patent was issued in conformity with a survey di- 
rected by the Secretary of the Interior, it was held that 
this patent was conclusive, in a court of law, of the location 
to which the party was entitled; and that he could not, in 
an action of ejectment, sustain a claim that his patent ought 
to have had a different location, upon the ground that the 
confirmation made by the board of commissioners, to whom 
his claim had been presented, had conferred a title to differ- 
ent land from that covered by the patent. 


So, again, in the case of Carondelet v. City of St. Louis, 
1 Black. 179, there was a controversy between the town of 
Carondelet, claiming title to certain land lying to her north 
us part of her common, confirmed to her by the act of 1812, 
and the city (formerly town) of St. Louis, claiming the 
same land lying to her south as part of her common, con- 
firmed under the same act. The Carondelet common was 
first surveyed in 1834, and till then its south and west 
boundaries were unfixed. In that year a survey was made 
by the United States, which was approved by the officers of 
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the land department. In that the !and in controversy was 
not included. It also appeared that the trustees and officers 
of the town of Carondelet had recognized and adopted this 
survey. It was therefore held, that even in an equitable 
action Carondelet could noi show the incorrectness of the 
survey, and have the land decreed to be hers; that the 
making of a survey was a necessary part of the completion 
of her title to the common, and that it, when made, was 
binding upon her and upon the government. 


So, also, in Kissell v. St. Louis Public Schools, 18 How. 
25, where the schools claimed title to a parcel of land in 
St. Louis designated and set apart to them by the sur- 
veyor-general under the act of 1824, as a part of the 
one-twentieth of the whole area of the town, reserved 
under the act of 1812, it was held that the certificate of 
the surveyor-general that the land set apart was part of 
that reserved, was conclusive upon the schools and the 
government. Said this Court there, speaking by the 
mouth of Mr. Justice Catron |p. 25, bottom] :— 

‘sWe are of the opinion that the certificate of the 
surveyor-general, above set forth, and which was accepted 
by the grantees, is record evidence of title, by the recitals 
in which the government, and the board of school directors, 
are mutually bound and concluded. And this instrument, 
declaring that the land prescribed was reserved for the 
support of the schools, and the courts of justice having 
no power to revise the acts of the surveyor-general under 
these statutes, as respects the school lands, it is not open 
to them to inquire whether the lands set apart were, or 
were not, lots of the description referred to in the statutes. 
The parties interested have agreed that this land was a 
schoo lot, and here the matter must rest, unless some 
third person can show a better title.”’ 


Upon the principle of these cases, we submit that the 
rights of the St. Louis Board of Publie Schools under the 
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act of 1812, if thev ever had any, have been conclusively 
settled as not attaching to the land in controversy. The 
executive officers of the government —the Survevor- 
General, the Commissioner of the General Land Office, 
and the Secretary of the Interior, have long sinee 
acted, and in the exercise of their functions, have deter- 
mined that the outboundary line required to be run by the 
the first section of the act of 1812, should be run as shown 
on Map X; that that line was such as would inelude all the 
lands meant to be reserved for the schools under the second 
section, and that none outside of it should be included; 
and the surveyor general, having estimated the one- 
twentieth of the whole lands in the = ‘* general 
survey’ of the town, has determined that already 
as much as that one-twentieth has been  desig- 
nated, and set «apart, to the schools of the 
town, and that the laiter are entitled to have no more so set 
apart. This action of those officers was also accepted by 
the town schools, and made the basis of their claims to 
other lands. As to them then it is final, and cannot be 
reviewed in any court. 

But it is contended by defendants that although it may 
be conclusive upon the schools, it is not so as to them; 
that in their behalf at least the action of these executive 
officers may be reviewed, and be declared by the courts to 
he wrong. They so contend upon the theory that it is 
hecause of some supposed estoppel upon the schools, that 
this action of the executive officers is held to prevent their 
claiming against it, and, that however much that estoppel 
may bind those (like the schools), who are parties to the 
act or decision, it does not bind them who are not parties 
to it. If this were the true theory of the cause of the con- 
clusiveness of such action of the executive officers, it yet 
would not help defendants. For, however true it may be 
that the defendants were not directly parties to the matter 
as to which the action was had, they yet, most assuredly, 
are in privity with those who were—the schools of the 
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town—when they seek to make an outstanding right or title 
in them a defense for their own unlawful possession. Mere 
intruders themselves, they seek shelter under an alleged 
title of the schools, which, though not claiming to own, 
they say would defeat plaintiff. In so doing they clearly 
are in the shoes of the schools, and if the latter are bound 
by any estoppel, they must be also. They certainly, at 
least, must use that title only as the schools could, and with 
all defects inherent in it. 

But, in truth we submit, it is not upon the principle of 
an estoppel merely that the acts of the surveyor-general, 
and the other executive officers of the government in the 
matter of marking out and designating lands granted by 
indefinite descriptions, are held to be conclusive. It is rather 
because such acts arethose of officers of a co-ordinate branch 
of the government, to whose exclusive action they have 
been contided by the law making power, and over whose 
action, as such, the courts have no jurisdiction in suits at 
law. Itis because thev are the acts of the political authori- 
ties of the government, whose decisions and action within 
the limits of their jurisdiction are conclusive upon all 


others. Such we understand to be the meaning of the de- 
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Johnson v. Towsley, 13 Wall. 72; 


French v. Fyan, 938 U. S. 171, 172; 
Cooper v. Roberts, 18 How. 179; 
Kissell 7. Schools, lbid, 25; 

West v. Cochran, 17 /d. 414. 


And, upon this theory, defendants were bound as well as 
the schools, even though not in privity with them. 


And, not only is it settled, that where the right of one in* 
land depends upon an act of the political authorities to 
point out and designate the particular tract, to which it is 
to attach, he will be bound by that act when performed by 
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them, but it has also been distinctly decided by this court 
that until such act is done, any grant or patent to others of 
any land which might have been affected by it will give a 
title which will protect their possession in the meantime; 
also that if, when such act is done, it does not include the 
particular land covered by such grant, or patent, the 
title conveyed thereby will be good as against all the 
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Bryan v. Forsyth, 19 How. 338 ; Atak p 
Dredge v. Forsyth, 2 Black. 569;°° ~*~ 
See also Cousin v. Blane, 19 How. 203, 21¢ 
Menard_v. Massey, 8 /d. 294, 306, 313. 
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Hence in two of the cases last cited, where, by an act 
confirming the claims of certain lot owners to lots in Peoria, 

Ill., a survey was made necessary to locate the land con- 

firmed, it was held, that a patent that had been issued to 

another than the contirmee, for a lot confirmed after the 
confirmation but before such survey was completed, gave 
to the patentee a title in fee from its issue, which, though 
subject to be defeated by the better right of the confirmee 
when the survey was complete,.was in the meantime good; 
and was subject only to the contingency of the land 
patented being included in the survey when made. 

Said this court in Bryan v. Forsyth, 19 How. supra, 
speaking by the mouth of Mr. Justice Catron (p. 338) :— 

‘*When this patent was made in 1838 the village lots had 
not been surveved, and those (hat interfered with the land 
granted to Bogardus,’” | the prior patentee of 1838] ** might 
never be claimed. Subject to this contingency he’’ [ Bo- 

gardus] ** took his patent, and hod a ‘litle in fee till 1840, 

when the village title was ripened into the better right.’’ 


And again in Dredge v. Forsyth, 2 Black. 569, Mr. Jus- 
tice Clifford delivering the opinion of the court, said: — 
‘¢When the patent, under which the defendants claim, 
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was issued, no survey of any lots granted to the settlers in 
the village of Peoria had been made. Those persons, 
therefore, held but an inchoate right, which must first be 
surveyed and designated before the right granted to them 
would supercede the title acquired under the defendant’s 
patent. They might never make any claim, and in that 
event the other title would be valid.”’ 

And it was held, in both these cases, that the patent so 
issued before the survey was a fee simple title on its face, and 
sufficient to afford protection to one claiming title under it, 
and to make the basis of a title by adverse possession to 
one proving the requisite possession of seven years pre- 
scribed by the [Illinois statute, even as against the confirmee. 


And that a grant of the 16th section for schools under an 
act like that of 1820 may be made subject to rights of 
others under reservations, and that when such rights disap- 
pear, it will operate as a complete and perfect grant, was 
held by this court in 1877, in 


Beecher v. Wetherby, 95 U.S. 517. 

In that case, under treaties made in 1825, and Mays 
1854, with the Menomonee [ndiaus, the land in controversy, 
as part of a large tract, was reserved for their use. In 1848 
Wisconsin was admitted into the Union upon terms pre- 
cisely the same, as to the grant of every sixteenth sec- 
tion, as was Missouri. In June, 1354, the particular 
land in controversy was surveyed, and was found to 
be a sixteenth section. It was then within the reservation 
for the Menomonees. In 1865 and 1870 Wisconsin, elaim- 
ing under the grant for schools, sold and issued patents for 
it, under which the defendants claimed title. In 1871 
Congress passed an act authorizing the sale of the lands re- 
served for the Indians, and acting thereunder the govern- 
ment by its officers sold the land in controversy, and in 
1872 issued patents under which the plaintiffs claimed. 
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The plaintiffs sued for the value of timber cut off the land 
by defendants. The Indians had ceased to occupy the land 
before the timber was cut. 

It was held that Wi<consin, by virtue of the act of 1848, 
took a title in fee to the land subject only to the Indian right 
of occupancy; that the act of 1871 authorizing the sale of the 
Indian lands applied only to those not included in the grant 
to the State, and that the title of defendants, under the 
State, was the better title. 


Upon a like principle it was held in Mining Co. v. Bug- 
bey, 96 U. S. 165, decided in 1877, that where at the time 
of a survey of a school section, granted to California by the 
act of 1853, there was a settler located thereon, so that by 
that act the State’s title tothe section could have been de- 
feated by lis making claim of a right of pre-emption there- 
on, but where he in fact did not make a claim, but bought 
the land from the State, and took and held under her 
patent, there the State, notwithstanding the prior location 
of the settler, took a title to the section, subject to the possi- 
bility of his making a claim, but otherwise good as against 
all the world. And it was also held, that although bv the 
same act it was provided, that in case of there being any 
settlement made on a school section before the survey 
thereof, other land should be selected in lieu thereof, yet, 
as the settler in that case had abandoned all right of pre- 
emption after the survey, the State took an absolute title 
from the time of survey, and the right of pre-emption’ which 
the settler might have availed himself of could not be set 
up as a defense by one in possession, and claiming a right 
under a statute of the United States subsequent, to the 
survey. It was there said by the mouth of Mr. Chief Jus- 
tice Waite (p. 167):— 

‘¢ As against all the world except the pre-emption set- 
tler the title of the United States passed to the State, 
upon the completion of the surveys, and if the settler failed 
to assert his claim or make it good, the right of the state 


— 100 — 


became absolute. * * * The company’’ [plaintiff in 
error | ‘* does not claim under the settler’s title, but seeks by 
means of it to defeat that of the state, and thus leave the 
land in a condition to be operated upon by the act of 
July 26, 1866’ [under which plaintiff in error claimed]. 
‘* The settler, however, was under no obligation to assert 
his claim, and, he having abandoned it, the title of the 
state became absolute as of May 19, 1866, when the sur- 
veys were completed.”’ 


These cases, we submit, abundantly show that although 
when the grant of 1820 was made there was a possibility 
that this land might be selected and set apart as part of 
the lots which, under the act of 1812, were subject to be 
appropriated for the support of the schools in the town, 
yet, inasmuch as it has never been so set apart, and as 
the power of the executive officers of the government to 
mark the line, and select the lots which should complete 
the entire quantity to be so appropriated, has been ex- 
hausted, so that it can never now be so set apart [see 
Kissell v. Schools, 18 How. 25, line 19], the title con- 
veyed by the grant has become absolute and cannot be 
impeached, either by the schools, or by any one else. It 
has now become good as against all the world. As in the 
case of Mining Company v. Bugbey, the possibility of a 
prior right being asserted, and ripening into a superior title 
in favor of the schools, bas ended, and had ended long be- 
fore this suit began, and there is no title outstanding in 
them, or any one else by reason of it. As it was held in 
that case that the mining company, who did not derive any 
title from the settler, in whom originally there was a right, 
could not use that ended right to defeat the state’s title to 
the school section, so here, with much greater force, may 
it be said that the defendants, who do not derive any title 
from the St. Louis Schools, cannot use their once possible 
right, or chance of a right, now ended, to defeat the state’s 
title to this school section. 
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For these reasons, therefore, we insist that the reservation 
contained in the second section of the act of 1812, could not 
prevent the act of 1820 operating to grant the land in con- 
troversy to the state for the use of the inhabitants of the 
township for schqols, even though it was a part of the com- 
mon field lots of the Grand Prairie ; and that the Supreme 
Court of Missouri erred in holding that it did. 


I]. 


That the land in controversy lay within the Grand 
Prairie Common Field and that all the lots of that Field 
had been cultivated before 1803 by different inhabitants of 
St. Louis, without proof of the names or identity of such 
cultivators or of what identical person or persons, so culti- 
vated the land in controversy, or the particular lots of 
which it was part, is no ground for holding that the act of 
I820 was inoperative to pass to the state the title of the 
United States to said land, or that plaintiff cannot recover 
because of an outstanding title in some oneof said unidenti- 
fied cultivators, created by the first section of the act of 1812. 


So far in our argument we have assumed that the land in 
dispute, though within the limits of the Grand Prairie 
Common Field, and a part of a common field lot or lots, 
therein, was such as was not by the first section of te act 
of 1812 contirmed to any one, but that, being land ** not 
rightfully owned or claimed by anv private individuals, 
such us is mentioned in the second section thereof, the 
title of the United States thereto was, until the act of 
1820, retained in it, undisposed of. 

That we might properly so assume we insist is plain, be- 
cause of the presumption attending every grant of title by 
the government. That presumption, we submit is, that 
the United States has the title to the land which it assumes 
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to grant, and the power to grant it. And, until over- 
thrown by distinct proof of its want of title by reason 
of some earlier grant, this presumption will suffice to sup- 
port a claim for possession based on the grant so made. 


Long v. MeDow, 87 Mo. 201 ; 
Minter ef a/. v. Crommelin, 18 How. 87, 88. 


As the act of 1812, on its face did not «assume 
to confirm, or grant, all of the lots mentioned in 
it, but on the other hand recognized, at least, two 
classes of said lots, namely one, consisting of those right- 
fully owned or claimed by private individuals, and which 
were confirmed by the first section, and another of those 
‘* not rightfully owned or claimed by private individuals,’ 
which were mentioned in the second section, and not by ib 
confirmed or granted to any one, it is evident, that any 
subsequent grant that might be made of any of the lots 
would not necessarily be of the class confirmed by the first 
section. Until proof to the contrary it could as well be as- 
sumed to be of those of the other class, those ** not right- 
fully claimed,’* spoken of in the second section. And when 
a patent, or an act of Congress, granting alot or part thereof 
is produced, it must be presumed that the lot so granted 
was of the latter class rather than of the former. 

But the defendants insist, and the Supreme Court of Mis- 
souri by its judgment in effect held, that when it appeared 
not. only that the land in dispute was part of the Grand 
Prairie Common Field, but also that that field in its entire 
area had been cultivated by inhabitants of St. Louis before 
the 20th of December, 1803, in successive and contiguous 
lots, then although the particular persons who so cultivated 
were not in any way identified, and although the particular 
lot or lots which they respectively cultivated, were not 
shown, and, although it did not at all appear that in 1812, 
or even in 1803, they or any of them were owners or claim- 
ants, rightful or otherwise, of the land in dispute, — that 
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presumption was overthrown. They insist that it then fol- 
lows that the title to the land in dispute had been granted 
by the United States, by means of the first section of the 
act of 1812, and so that none could be conveyed by the act 
of 1820, and also that the true title is et outstanding in 
some one of those unidentified cultivators. 

This they insist, of course, without themselves claiming 
rights or title under them. Being unknown and unidenti- 
tied persous, it Was necessarily quite as impossible for them 
to derive any title from them, as it was for plaintiff to show 
that none of them ever took any title by the act of 1812, 
or that what they did take afterwards, before 1520, came 
back into the United States. So then, in setting up their 
rights, they ure in the position of mere intruders, seeking 
to protect their bare possession by the existence of a title 
in some unknown person outstanding since 1803, or at the 
latest 1812. 

[un thus saving that the position of the defendants, is 
that of intruders, we do not overlook the fact that they 
also sought at the trial to defend their possession under 
titles derived from four particular persons whose names 
they gave and who, they tried to show, had been rightful 
claimants of the land in dispute, whose claims had been 
contirmed by the act of 1812; namely, Laroche, Bouis, 
Baccanne and Bizet. Had the titles under them been 
shown to apply to the land in dispute, and to have been 
confirmed by that act they would have been « protection 
to defendants. But they were not so shown, and the Gourt, 
on the evidence as to them, found the facts against defend- 
ants. And it is because of their failure to show any right 
in those known and particular persons, that they then in- 
sisted and now insist that their possession can be protected 
by reason of a prior grant in 1812 to other unknown persons. 

Can now their position be maintained? Was the pre- 
sumption of title and possession, arising from the grant by 
Congress by the act of 1820, overthrown by the proof of 
cultivation of the common field generally before 1803? 
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Was the mere proof that at some unfixed time before 
1803, some person or persons whose names were not given 
nor known, and whose identity was not in any way estab- 
lished, had cultivated all the lots in the Grand Prairie com- 
mon field, and, without any proof of what part was culti- 
vated by any particular one of them, or of their existence 
in 1812, or their then, or at any other time, claiming to be 
the owners of the land now in dispute, or the lots of which 
it was a part, enough to establish that that land belonged 
to the class of common field lots, which bv the act of 1812 
were disposed of to private individuals, rather than to the 
class which were not thereby disposed of, and that it there- 
fore was not subject to be conveyed to the State by the act 
of 1820? Was it enough in order to show an outstanding 
title superior to the plaintiffs’, and such as would protect 
the possession of a mere intruder? 

We submit that it was not; that not only did it fall 
short of showing such a title in a third person as would 
protect an intruder, but that it also failed by far of estab- 
lishing that the land in dispute was granted by the United 
States bytheact of 1812 to any one, and so was not subject 
to the operation of the act of 1820. 


In support of our position as to this, we contend :— 


1. That this proof did not suffice to sustain a defense of 
outstanding title, because it did not show the supposed 
title to be a subsisting and operative one, which could have 
been enforced against the plaintiff; but, on the contrary, 
one which, if it ever had any beginning at all, had become 
barred and extinguished by limitation. 


2. That it did not suffice to show a prior grant of the 
title by the United States before 1820 by virtue of the act 
of 1812, because — 
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(a) It failed to show that the various unknown persons 
who were cultivating the whole field before 1803 were in 
existence in 1812, or were then, or at any other time, such 
claimants of the land cultivated by them, as that it was 
confirmed, or granted, to them by the act of 1812; and 


(4) Because, also, it did not show with reasonable cer- 
tainty what particular person cultivated, or possessed, the 
particular land in dispute before 1803, and took title to it 
under the act of 1812 as a rightful claimant thereof; and 
so did not afford plaintiff any opportunity to meet it by 
proof of the abandonment by such person of the said land 
and his claim thereto prior to June 13th, 1812, or of his 
having otherwise lost all right to it, or of there having 
been no one in being in June, 1812, capable of taking any 
title under him to it by virtue of said act; and that, there- 
fore, such proof was insufficient to show a grant to anyone 
under the act of 1812. 


Taking up these propositions in the order in whch tney 
are stated, we have to say: — 


1. The defense of an outstanding title, is one stricti juris, 
and not to be favored. 


To be admitted at all the outstanding title must be one 
on which a recovery could be had if the owner thereof were 
the plaintiff in the ejectment. It must be a subsisting, 
operative and available title and be clearly shown fo be 
such by the intruder. ‘* Jt is not enough for him to show 
that there may possibly be such a title. He must establish 
its existence beyond controversy.”’ 


(Story, J.) Greenleaf v. Birth, 6 Peters 312 (top) - 
Same Case ee 997 «8 


If it appears to be one barred by lapse of time, or adverse 
possession or to have been abandoned, it will not avail. 
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Sedgwick and Wait on trial of Title to Land, § 831; 
(Washington, J.) Foster v. Joice, 8 Wash. C. C. 501; 
(Kent, C. J.) Jackson v. Hudson, 3 Johns. 386 ; 
(Coolev, J.) Bennett v. Horr, 47 Mich, 223; 
McDonald v. Schneider, 27 Mo. 410; 

Howard v. Massengale, 13 Lea. 577, 585 ; 
Peck v. Carmichael, 9 Yerg. 325 ; 

Hall v. Gitting’s Lessee, 2 Harr. & J. 112. 


In Greenleaf’s Lessee v. Birth, 6 Peters, 312, the defend- 
ant claimed an outstanding title to be existing by virtue of a 
deed shown to have been made by the plaintiff to third per- 
sons some twenty-two vears before the suit began, and thirty- 
three years before the trial. The deed conveyed divers lots 
in Washington, but with an exception therefrom of divers 
other lots. The descriptions in the deed were such as that 
it was not possible from them to determine if the land sued 
for was included in the lots excepted from the conveyance 
by its terms, or not. The court below ruled that the bur- 
den was on the plaintiff to show that it was within such 
exception, and, as he did not, gave judgment for defendant. 
This ruling this court held to be wrong, on the ground that 
the burden was on defendant to make out the existence of 
the outstanding title by affirmative proof, and that it was 
not enough for him to show that there might possibly be 
such a title. That, as to do so, it was necessary to show 
that the land sued for was not included in the exception of 
the deed, the burden was on him to so show. 

The court speaking by the mouth of Mr. Justice Story, 


there said [ p. 312, top.] :— 


‘¢ In such a case, it is incumbent upon the party setting 
up the defense, fo establish the existence of such an out- 
standing title beyond controversy. It is not sufficient for 
him to show that there may possibly be such a title. Jf he 
leaves it in doubt, that is enough for the plaintiff. He has 
a right to stand upon his prima facie good title. It is not 
incumbent on him negatively to establish the non-existence 
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of such an outstanding title ; i¢ is the duty of the defendant 
to make its existence certain.”’ 


In Foster v. Joice, 3 Wash. C. C. 501, decided in 1819, 
Mr. Justice Washington said :— 

‘*] feel no difficulty in saying that wherever the defend- 
ant opposes to the plaintiff's title a superior outstanding 
title in a third person, under whom he does not claim, it 
must be a subsisting and available title on which the asvert- 
ed owner of it might recover in ejectment if he were the 
lessor of the plaintiff. If it be barred by the act of limit- 
ations, or by a descent cast, it would be quite absurd to 
contend that the defendant, a perfect stranger to that title, 
can avail himself of it to protect his mere possession.”’ 


In Bennett v. Horr, 47 Mich. 223, decided in 1881, 
plaintiff derived a title from one who was shown to have 
been in possession in 1873, and under whom defendant did 
not claim. Defendant showed no title, but in proof of an 
outstanding title showed only that the title had passed 
from the United States more than fifty years before to one 
Riley. Nothing was shown as to Riley or his title. On 
this state of fuets it was held by three out of the four judges 
of the Supreme Court of Michigan—Cooley, J., being of 
the three—that it would be presumed that Riley’s title had 
come to the plaintiff, or those from whom he derived title, 
rather than that it was outstanding.” * 


The ease of Marsh v. Brooks ef a/., 8 How. 223, is 
not opposed to the doctrine of these cases, ner to its ap- 
plication to the facts of the case at bar. 

There the plaintiffs claimed, by virtue of a patent is- 
sued under an act of Congress (of 1836), which merely 
relinquished to the grantee under it all the right, title 
and interest of the United States in the land, and pro- 
vided that if it was already included in any reservation 
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theretofore made under any treaty with any Indian tribe, 


the grantee was to locate an equal quantity elsewhere. 

Before that act the land had been reserved by the treaty 
of August, 1824, for a **tribe’’ of Indians, namely, the 
half-breeds of the Sock and Fox tribes [7 Stats. 229], and 
had also by another act in 1834 been conveyed to the said 
half-breeds of said tribes incommon. [4 Stats. 740. ] 

The defendants, when sued in 1839, showed as a defense 
the reservation to the Indian tribe in 1824, and a full grant 
to them by the act of 1834, and relied thereon as an out- 
stunding title. The plaintiffs contended that in so doing 
they did not show a subsisting title outstanding at the time 
of trial in 1843—(only nine years after the title had passed 
to known and distinct grantees, numely, a particular tribe 
of Indians, by a direct grant to them by thit name )—be- 
cause they did not prove that some of said tribe were then 
still living. This position this court held to be untenable, 
well saying that a court of justice could not presume 
that in a period so short as that of five years only, viz., 
from 1834, the date of the grant to the Indian tribe, awd Z 
1830, the date of the patent to the plaintiff’s ancestor, the 
title of the Indians had become extinguished by escheat or 
forfeiture. ) 

The general doctrine as declared in Greenleaf against 
Birth, and other cases supra, as to the character of title that 
could be invoked as a defense by an intruder, was not in any 
wise denied or modified. It was only held, that the time 
that had elapsed, from the making of the specific grant to a 
known body of men, as such, was too short to warrant a 
presumption that they had all ceased to exist. 


But, applying the doctrine of these cases to the facts in 
the case at bar, it seems plain that the title of the particular 
uuknown cultivator, whoever he was, that some time during 
the Spanish dominion cultivated the part of the Common 
Field in which the land in dispute lay, and was never heard 
of afterwards, was not one that could be used by the de- 
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tendants in this case. Assuming even that title in him under 
the first section of the act of 1812 had been sufficiently 
‘shown, yet as no evidence of any possession, or claim, by him 
or any one else since 1803 is shown, his claim must be pre- 
sumed to have been long since barred. This suit was begun 
in 1853, and the defendants in their answer, alleged and by 
the testimony of their witnesses showed that their ancestor, 
Lindell, had had exclusive possession since about 1838 [ pp. 
23and 63]. There is nothing to show any assertion of the 
unknown cultivator’s cla.m since then, or at any time after 
1803. Such a title would certainly be of very little avail, 
if asserted as against defendants, or any one else. It 
could therefore not protect their wrongful possession. 


2. Upon a like principle with that announced in the cases 
last herein cited, and for other reasons also, we insist that 
the proof was not sufficient to show that the United States 
was not «ble in 1820 to grant the land in dispute because 
of its having already granted it by the act of 1812. 


(a) As already shown, the act of 1812 divided the va- 
rious lots of ground mentioned tn its first and second sec- 
tions into two classes, namely; those deseribed in the 
second section as ‘*not rightfully owned or claimed by 
private individuals,’’ and which were not to be confirmed 
or granted; and those rightfully claimed by private indi- 
viduals, which, under the first section, were to be gon- 
firmed or granted — provided they had been cultivated or 
possessed prior to 1803. The latter class is net named in 
so many words in the act, but since the lots which were 
not confirmed were described in the second section, as 
those ** not rightfully claimed,’’ it follows that those con- 
firmed by the first were the ones which were rightfully 
claimed. The language of the enacting clause, and of the 
first section, shows that its object was to settle all ** claims,”’ 
and confirm rightsand titlesin the lands mentioned in the 
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act —to relinquish the government’s title to the persons 
who then had rightful claims thereto — provided the claim- 
ants, or those from whom they derived their right, inhab- 
ited, culivated or possessed the lands before December, 
1803. The particular persons who held the ‘* rights, titles- 
and claims,’ to be confirmed by its first section, were in 
no way designated or pointed out, except under the descrip- 
tion of ** inhabitants of the respective towns and villages’’ 
mentioned therein. Who they were was a matter left to 
be judicially ascertained from proof, in any action involv- 
ing the question of who was a grantee under the act. In 
the supplementary act of May 26th, 1824. [4 Stat. 65], 
they were further described as the ** individual owners or 
claimants’’ of lots, and provision was made for their desig- 
nating their lots, by proving before the Recorder of Land 
Titles the extent and boundary of each **c/aim,”’ and the fact 
of inhabitation, cultivation or possession before December 
20th, 1803, of the lot claimed, so that the Surveyor-General 
could distinguish the ** private lots’’—the lots so claimed 
—from the ** vacant lots’’ —that is the lots not claimed 
[see said act, § 1]. And by the third section of the act the 
Recorder was to ‘*issue a certificate of confirmation for 
each claim confirmed,’’ and for it to receive a fee of $1, to 
be paid him by the * claimant.’’ 


[See act of 1824, p. 13. supra.) 


_ From all these provisions of both acts, it is evident that 
the persons who were to receive a title from the United 
States by the act of 1812, were not necessarily the same 
persons, who had cultivated or possessed lots at any time 
before December, 1803. Assuming, what is historically 
true, that the first settlement of St. Louis was in 1764, it is 
almost a certainty that in the period of nearly forty years 
between then and December, 1803, many different persons 
had cultivated or possessed each lot either with adverse, or 
with subordinate titles, or claims of right. Even if all of 
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them were living in 1812, all could not have been contirmed 
by the act. Only some one of them — if any — could have 
been intended to have been the recipient of the title. That 
one would be be who had the rightful claim. Moreover, in 
that time, or even between 1803 and 1812, it is evident that 
some of the cultivators would likely die, and others, by 
sales voluntary or involuntary, would transfer or sell their 
claims. Yet in all those eases the act of 1812 surely was 
not intended to pass the title to the original cultivators. In 
case of their deaths, their legal heirs making claims thereto, 
if any one, must have been the ones intended to have been 
confirmed. And, if they left no heirs, or none resident, or 
none except those who were aliens, or alien enemies, there 
would be no one upon whom the act could operate, anil the 
lot, though cultivated before 1805, would not be one ‘*right- 
fully claimed by anv private individual,’’ in 1812. It 
would, in the language of the act of 1824, be one of the 
‘vacant lots.”” It would not be confirmed to uny one, 
The title to it would remain in the United States. 

Again in the period trom 1764 to 1803, or even in that 
from 1808 to 1812, there was ample opportunity for the 
supposed cultivator to lose his right or claim either by 
abandonment, or by non-compliance with the regulations 
of the Spanish governors and other officials ; subject to all 
which he held his land, while the dominion and laws of 
Spain prevailed. 

Under the laws of Spain an owner of land ‘* who gle- 
parted corporeally ’’ from it, with the intention of no longer 
claiming it, was held to have lost all right to it by what 


was called abandonment. 
1 Partidas Ch. 50 p. 360. 


That mode of terminating title was well recognized, and 
frequently enforced in the colonial settlements of that 
country, including Louisiana. It remained the law also of 
Missouri up to January 1816. 


Landes v. Perkins, 11 Mo. pp. 239, 256, 257. 


a te . 
Re: wal BOSE ee: iio ” 5 eatin ‘ 
oe ae ies J Bate et Lig Pees go Sy aging - 
— ant 4 oe 1 we hi 


—112— 


Of the many cases, which arose in Missouri in which the 
establishment of titles under the act of June 13, 1812, was 
involved, not « few were ones in which the controversy was 
as tu whether there had beeu an abandonment by one cul- 
tivator, or possessor, whereby the land had under the law 
named reverted to the public, been ‘* re-united to the royal 
domain,’ and so was not ** rightfully owned or claimed 
by any private individual’’ in 1812. That possession 
should often be given up, and titles lost, in that way in the 
early period of the town’s history, is not at all strange, 
but most natural. Lands, especially common field lots lying 
as did those in the Grand Prairie remote from the village, 
were of trifling value. They were granted freely by the 
Government, for the mere asking, to any one who would 
tuke and cultivate them. Ifone piece did not suit the set- 
tler’s fancy, or prove convenient, be could easily get another. 
Speaking of these particular field lots, Susan Bolon, a wit- 
ness in the case, being asked | p. 426 Print. Rec. ]:— 

‘Ques. Do you know where the Bizettes, or any of 
them cultivated, or claimed any land in the Grand Prairie 
common field? ’’ said, 

“A. No, no; a great many people came there and culti- 
vated lands, and if they did not like them would leave 
them and go away.”’ 

The character of the inhabitants, too, was such as to 
make the loss of lands by abandonment most common: 
Voyagers, hunters, trappers and traders, as most of them 
undoubtedly were, it is not remarkable that they were lia- 
ble at any time to leave a lot that they had cultivated for a 
year or so, and go off never to return. This character of 
the early settlers was recognized by this court in its opinion 
in the case of Strother v. Lucas, 12 Peters, 447, where, in 
speaking of them, it was said: — 

‘¢ Whose occupations were in the trade with Orleans, 
Machinau, and the Indian tribes; who attended little to 
village concerns, and still less to village property, when on 
public sale its price was eight cents an arpent.’’ 
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And the frequeney with which such abandonment occur- 
red among them is emphasized in the strongest terms by 
the Supreme Court of Missouri, in its opinion delivered by 
Scott, J., in 1856, in the case of Fine v. The St. Louis 
Public Schools, 13 Mo. 576, where this was said: — 


‘*We must not shut our eves to the state of things prior 
to and at the date of the act of 1812, and that which now 
exists. Ad the former period many lots were of little or no 
value, and the presumption of their having deen abandoned 
was no more unreasonable than presuming an old hat, or coat, 
had been thrown away. The country was unsettled. The 
number of inhabitants bore no proportion to the quantity 
of land which might be had at any time by asking for it.’’ 

And for other notable cases showing instances of aban- 
donment of lots in the villages, or the common fields, see 


Lajove v. Primm, 3 Mo. 529; 
Page v. Scheibel, 11 Mo. 183; 
Landes v. Perkins, 12 Mo. 256; 
Byron v. Sarpy, 18 Mo. 458 ; 
Soulard v. Clark, 19 Mo. 570; 
Barada v. Blumenthal, 20 Mo. 162; 
St. Louis v. Toney, 21 Mo. 254; 


Clark v. Hammerle, 3366555. 3 6720, 62-0 


Moreover, besides loss by abandonment, the early settlers 
were linble also to lose their lands by reason of their non- 
compliance with the regulations of the Spanish governors, 
and other officers, under whose grants or other authority 
they entered upon them originally. These regulations, 
among other things, required the settler to put ten per cent 
of his land under labor within three years under penalty of 
losing it without recovery, if he did not; forbade him to 
sell it until he had produced three erops, and provided that 
in case of his death it should not be inherited by any heir 
not of the country, unless the heir would come and live in 
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it; and provided, further, that if for bad conduct it should 
become necessary to eject him from the country before he 
had raised three crops, it should become united again to 
the royal domain, and be granted to some one else. See the 


Regulations of Gov. Gayoso de Lemos (1797), arts. 
14 and 16, 2 White’s Recopilacion, pp. 231-233; 
Regulations of Gov. Alex. O'Reilly (1770), arts. 2 

and 3, 2 White’s Recopilacion, p. 229; 
Regulations of Gov. Morales (1799), art. 4,2 White’s 
Recopilacion, p. 234. 


Aiud these regulations had the force of law. 
LeBois v. Bramell, 4 How. 460, 461. 


That lands were often lost because of non-compliance 
with these different regulations is most probable. And 
where thev were, as in the cases of abandonment, they 
became reunited to the public domain, and subject to be 
again granted to others, and were so entered on the mar- 
gin of the records of the original concessions. An example 
of such entries will be found at the bottom of the copy of 
the concession and survey of Ignace Laroche, at page 394 
of the printed record. 

It reads thus :— 


‘‘ Reunited to the domain of the king on account of 
having been abandoned a long time.’’ 


Now, where lands were thus lost by abandonment or for- 
feiture, by the persons who had cultivated or possessed 
before 1803, it is evident that those persons were also not 
such as were intended to be given a title by the act of 
1812. They could not be said to be then rightful owners 
or claimants, whose titles and claims were confirmed. Nor 
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could there be any one claiming under them by derivative 
title. 

Their claims were not in 1812 subsisting claims, but 
claims that bad been abandoned and lost. 


The first section of the act of 1812, therefore, in oper- 
ating to pass the title of the United States to the lands 
mentioned in it, did so by confirming existing claims there- 
to; claims, it may be conceded, which had originally begun 
with, or been evidenced by, cultivation or possession, 
and for the maintenance of which no further warrant than 
the mere fact of such cultivation, or possession, with claim 
of right, was needed under the act; but vet claims then 
existing at the passage of the act. If at that time tbere 
was no claim being made, or no claimant in being to 
take, because of death without heirs, or forfeiture, or aban- 
donment, then, though there may have once been cultiva- 
tion, and possession, the land so without «a claimant could 
not pass to anybody, but would remain the property of the 
United States. 

This construction of the act is abundantly shown 
by a number of the decisions of the Supreme 
Court of Missouri, in which the question of what persons 
were within the purview of the first section of the act 
was considered, especially upon facts tending to show 
abandonment by those originally in possession. And, while 
it was very distinctly held by that court, as it has been by 
this, that that section operated proprio vigore as an abso- 
lute grant to the persons claiming the particular lot, of 
which thev, or those from whom they had derived title, had 
had possession, or which they had inbabited or cultivated 
before 1803, it was also held, that it was the claim, and not 
the mere possession, that was confirmed, and that unless 
there was a claimant of a particular tract in 1812, the act 
was not operative as to it. This especially was held by 
Judges Napton, Scott, Gamble and Holmes, who by long ex- 
perience and great familiarity with the act, and with the law 
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of land titles under it, and kindred acts, relating to lands 
in Missouri, as well as great ability, stand pre-eminent 
among those who have occupied the bench of that 
court. 


Page v. Scheibel, 11 Mo. 183, 185; 

Byron v. Sarpy, 18 Mo. 458 ; 

Barada v. Blumenthal, 20 Mo. 162; 

St. Louis v. Toney, 21 Mo. 243; 

Fine v. St. Louis Pub. Schools, 23 Mo. 577; 
Vasquez v. Ewing, 42 Mo. 247. 


Thus in Page v. Scheibel, 11 Mo. 183, 185, decided in 
1847, where defendant claimed under one Calve, who, he 
said, had cultivated a common field lot in this same Grand 
Prairie Common Field before 1803, and where there was 
evidence going to show abandonment by Calve of the lot 
and claim to it in 1793, there, Napton, J., said: — 

‘* There can be no doubt that the act of 1812 did not 
intend to confirm lots to those who had abandoned them, 
and who had at the passage of the act no claim to them. 
Many of those lots, it is probable had been occupied or 
cultivated, by different persons at different periods of time, 
and Congress did not design to give the lots to the original 
or first occupants, but to those who had been last in pos- 
session prior to the passage of the act, and whose claims 
were subsisting at the date of its passage. If there was no 
claim at the passage of the act, to a specified lot, there was 
nothing upon which the act could operate. The act confirmed 
claims to village lots, and common field lots, provided such 
claims were based upon inhabitation, and cultivation, prior 
to 1803. Both the claim and the inhabitation or cultivation, 
were essential to a title under the act.’’ 


Again, in Byron v. Sarpy, 18 Mo. 458, decided in 1853, 
where «a man and his wife occupied a lot together before 
1803, and in 1808 the husband alone conveyed it by deed, 
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and after 1812 the plaintiff acquired the right of the wife 
and sued, claiming that she was a joint confirmee with her 
husband under the act of 1812, the defendant, claiming title 
under the assignee of the husband, by the deed of 1808, 
Scott, J., said: — 

‘‘In the construction of this act of Congress it has 
always been maintained, that an inhabitant in order to be 
confirmed in his claim must have had a claim in existence at 
the date of the act. If he occupied or possessed prior to 
the 20th of December, 1803, and afterwards, yet, if before 
the 13th of June, 1812, he ceded away or abandoned his 
claim, he was not entitled to the benefit of the act.”’ 


In Barada v. Blumenthal, 20 Mo. 162, decided in 1854, 
plaintiff claimed under Sarpy, who, he contended, was con- 
firmed by the act of 1812 because of occupancy before 1803. 
Defendant, to defeat plaintiffs right, made proof tending 
to show abandonment by Sarpy after 1803, and before 
1812, by his moving off and never claiming; and he ob- 
tained a verdict. Plaintiff appealed and the judgment was 
affirmed. 

Gamble, J., said: 

** As there was evidence of the fact of abandonment by 
Sarpy, the court correctly refused to give the instruction 
asked by plaintiff, which asserted that the title of Sarpy 
was confirmed by the act of 1812, if he possessed the lot 
prior to December 20th, I8SO3; thus throwing out of con- 
sideration the question made in the defense that Sarpy had 
abandoned all claim to the lot prior to the passage of the 
actof 1812. * * * The question in the case was wheth- 
er he hada subsisting claim to the lot in 1812, which was 
confirmed by the act of June 13th.’’ 


In City of St. Louis v. Toney, 21 Mo. 243, decided in 
1855, defendant claimed title from one Motard, who was 
shown to have cultivated before 1800, but who between 
that and 1808 conveved to one Musick, from whom it came 
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to defendant by intermediate deeds, after 1812. It was 
held that the confirmation by the act of 1812 enured to the 
last grantee of the claimant existing before December, 
1803, and it was said :— 

Scott, J.: 

‘* It is not the possession that is confirmed by the act, but 
the right and claim to a lot inhabited, cultivated or pos- 
sessed prior to December 20th, 1803.”’ 


Also in Vasquez v. Ewing, et al., 42 Mo. 258, decided in 
1868, it was said by 

Holmes, J.:— 

‘It is the right and claim that is confirmed by the act 
and not merely the possession or cultivation.’’ 

The doctrine thus announced in these cases is not in con- 
flict with the decisions of this court in — 


Guitard v. Stoddard, 16 How. 512; 
Glasgow v. Hortiz, 1 Black. 595. 


No such questions arose, or were considered in either. 
In both the name of the original occupant, or cultivator, 
was disclosed, and evidence of his cultivation with claim of 
right was given. In the first of them the decision was sim- 
ply, that the instructions below, to the effect that the claim- 
ant must have had some survey, or concession, or have 
proved up his claim under the act of 1824, were wrong. 
The court (p. 512, lines 25 and 26), refers to the act as one 
of a class of statutes which operate to confirm an existing 
and recognized claim or title with ascertained boundaries,’’ 
and, while reversing the case because of the instruction be- 
low, was careful to state that no opinion was expressed upon 
the effect of the evidence to establish the plaintiff’s title as 
a subsisting title. (p. 512, bottom. ) ) 

In Glasgow v. Hortiz, supra, the evidence showed that 
Bequette, from whom defendant derived title, cultivated 
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the lot and claimed it to be his own, and that the jury so 
found. The only point decided was that the exclusion of 
the land from the town outboundary of 1840, did not affect 
the operation of the first section of the act as to individual 
claimants. 

[in neither of those cases, nor any other ever before thi§ 
court, Was the question raised of how, and in whose favor, 
the first section of the act would operate, where the culti- 
vator prior to 1803 had died, or ceded or abandoned his 
claim; nor the further question of what proof would suffice 
in favor of an intruder to show a confirmation of a lot to 
some one under the first section, so as to defeat a later 
grant. 


The doctrine of the Missouri cases quoted from, to the 
effect that to show an operative grant under section one 
of the act, in favor of any particular person, it must appear 
that he had a subsisting claim and title at the time of its 
passage in 1812, — was then a claimant of a right in a par- 
ticular lot, with ascertained and known boundaries, — not 
only commends itself to reason, but is in harmony with 
the construction so far given to the act by this court. 

And we submit that it should be adopted and applied in 
this case. That it was thought by the defendants to be 
applicable, is apparent from the language of their amended 
answer of 1882. 

In the first defense set up therein, afterialleging that the 
sixteenth section was part of common field lots cultfvated 
by different inhabitants before December 20th 1803, they 
aver distinctly, ** that said inhabitants were claimants of 
said field lots.”” [ Print. Rec. middle of p. 22.] 

And applying it, there can be no doubt that the facts 
conceded or proved, failed to establish a grant under the act 
of 1812, to any one, known or unknown. None of the- 
unidentified cultivators were shown to have been in being in 
1812, or to have been then claimants of this, or anv land. 
Nor did it appear that any one was then making any claim 
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under them, much less that he was a ‘* rightful claimant.”’ 
At the very best the evidence went to the effect only that 
at some time, between about 1795, and 1803, the Grand 
Prairie Common Fields, were cultivated by somebody. 
Under what right that ‘* somebody’’ claimed, or whether 
he claimed it at all; how much cultivating he did in that 
period, whether he contormed to the regulations and re- 
tained his right, or tiring of the location sought ** greener 
fields and pastures new,’ elsewhere, and abaudoned his 
land and claim, at some time in the sixteen or seventeen long 
years, between 1795 and 1812, or not, does not appear- 
Whether he was living in 1812, or had died before then 
without heirs, or leaving only alien heirs ineapable of in- 
heriting — a contingency most likely to occur in a new com- 
munityjmade up of immigrants from foreign countries — is 
all left uncertain. In short the proof most signally fails to 
show in 1812, a ** subsisting’’ right or claim ** then in ex- 
istence,’’ upon which the act could operate. 

It at the best ‘* /eaves it in doubt’’ whether there was 
then such a right or claim‘as the act would operate upon or 
not; ** leaves it in doubt’’ whether the title of the United 
States passed in 1812 by the act of that year to any 
‘¢claimant ’’ or not; whether it had been then so granted 
as that the later and distinct grant in 1820, to a named and 
known grantee, would be of no effect or not. And so 
leaving it in doubt, — so failing to ** make certain the ex- 
istence 
‘sestablish negatively the non-existence’ of such prior 
grant to some unknown and unidentified grantee, — it must, 
we submit, upon the same principle as was by this court in 
Greenleaf v. Birth, supra, applied in respect of the proof 
of an outstanding title, be held insufficient to overcome the 
presumption of title in the United States arising from its 
grant in 1820. As in that case it was said of an intruder’s 
attempt to set up a prior grant by the plaintiff—a mere 
individual — to a third person, as an outstanding title, ** it 
is not sufficient for him to show that there may possibly be 
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of the prior grant, —so leaving it to plaintiff to 
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such a title,’’ so, here it may be said with much greater 
force of the defendant’s attempt to defeat a grant under a 
solemn act of Congress, by proof of a prior grant, ‘* It is 
not sufficient for them to show that there may possibly 
have been such a prior grant; it was ‘* incumbent upon 
them to prove its existence beyond controversy,— ‘* to 
make its existence certain.”’ 

Not doing so, the presumption arising from the grant of 
1820 that the land, though in the common fields, was yet 
of the class thereof ** not rightfully owned or claimed by 
private individuals ’’— was part of a lot or lots, such as in 
the act of 1824 are spoken of as ‘* vacant lots’’— not 
‘*private lots’’—is not overcome. Not so doing, that 
grant stands a complete and perfect muniment of title in 
plaintiff, upon which he was entitled to recover, notwith- 
standing the facts so conceded and proved by undisputed 
evidence. 

There are, so far as we can find, no adjudicated cases to 
sustain the view that a grant under the act of 1812 can be 
established by the vague and uncertain evidence offered by 
defendants. No authority for it exists in Guitard v. Stod- 
dard, 16 How. 512, or Glasgow v. Hortiz, 1 Black. 595. 
The spirit of the Missouri decisions above quoted from is 
against it. The precise question arose in the case of 


Hammond v. Coleman, 4 Mo. App. Rep. 307, 315, 


and was decided by the St. Louis Court of Appeals ia 1877, 
against the view for which defendants contend. That case 
wis afterwards in 1879 passed upon by the Supreme Court 
of Missouri, and the ruling of the Court of Appeals as to 
this point was affirmed in an opinion filed, but never pub- 
lished, and of which we submit herewith a certified copy. 

In that case the plaintiff claimed title to land in this same 
Grand Prairie Common Field under a New Madrid certi- 
ficate. As a defense to his claim defendants showed a 
general cultivation of the whole field by unidentified persons 
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as in the case at bar. Speaking of this defense, Napton, J., 
delivering the opinion of the court said: ** /¢ was also set up 
as a defense that there was an outstanding litle under the act 
of 1812, which confirmed the titles of settlers on the common 
field lots; but no proof was offered of an inhabitation or 
cultivation prior to 1803 of any part of the land in con- 
troversy, as common field lots by any named person, nor of 
how long such cultivation continued, if any such existed,”’ 
And the court, notwithstanding the proof made, directed 
a judgment for the plaintiff. This was never entered, for 
the reason that one of the defendants had died, and before 
there was a revivor the case was settled by compromise. 
But the opinion was duly filed, and shows the view of Judge 
Napton, and the other members of the court, as then com - 


posed, upon the question. 


(6.) But even if it were otherwise—if it were not 
necessary for defendants, in order to overcome the pre- 
sumption from the grant of 1820, to show not only culti- 
vation, or possession, before 1803, but also a subsisting 
right or claim in 1812—a then existing claimant in whose 
favor the act of 1812 could operate ; —if it were enough to 
merely show a cultivation or possession of the land in, say 
1795, without any further evidence of claim thereafter 
made, or owned in 1812, yet, we submit the facts conceded 
and proved were not sufficient to show a grant to any one 
under the act of 1812. 


As is plainly settled by both the Supreme Court of Mis- 
sour! and this court that act, so far as it operated at 
all upon the lots named in it, was a grant of each separate 
lot by its then known boundaries to the particular individ- 


ual who owned it. 


Guitard v. Stoddard, 16 How. 512. 
Glasgow v. Lindell, 50 Mo. 79, 80. 
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It was not a grant to the whole community, or to any 
part thereof, asa body. This was as true of the common 
field lots as of the village lots. It was not claims to the 
‘* tield,’’ or to the ‘* fields.’’ that were confirmed, but to 
the ** field lots.”’ They, as all the others, were confirmed to 
the several owners, or claimants, of them in severalty; not 
together or in common. The view that each of the com- 
mon fields was confirmed altogether as an entirety, or en 
masse, to all of the persons who cultivated lots in it, is one’ 
that has never received the sanction of any court. It has 
been advanced in only one or two other cases than this 


and never with success. 


See opinion of Sup. Ct. Mo. in case at bar p. 33, 


supra . 


At first blush it might seem to have some color of plausi- 
bilitv, growing out of the phrase ** common field.’’ Field, 
as generally defined and understood in modern times, and 
especially in this country, means an inclosed piece of land, 
used generally for cultivation. With the word ** common 
pretixed. the idea that a common field was an enclosed tract 
used for cultivation by several persons in common, is nat- 
ural. And from that also the thought mav easily spring | 
that the intent of Congress was to confirm the common 


i 


field lots, or the whole common field, supposed to have 
heen cultivated under one inclosure, to all of the ecultiva- 
tors ina body. But not only is the theory contrary to the 
words of the act, which are ** that claims to common field 
Jots are confirmed,’’ but the actual character of the tracts 
of land near St. Louis, which were called common fields, 
shows that the basis for it in the phrase named has no ex- 
istence. As a matter of fact the common fields were not 
tracts inclosed by any fence, stockade, or inclosure what- 
ever: and were not ‘* fields,’” in the modern sense of the 
word, at all. They were simply open areas of land in the 
prairie, adjoining, or near the village, formed of cotermin- 
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ous strips, or lots, of the shape of parallelograms lving side 
by side, of various widths (from 1 to 2 arpents usually), 
and equal lengths (forty arpents), which were used, in 
severalty by the different inhabitants, to raise crops upon 
during the Spanish times, viz.: from 1764 to about 1797. 
They were not inclosed by any fences whatever, but instead 
were all equally protected by one ‘* common fence,’’ which 
instead of going around them and fencing the cattle and 
animals out, went around the village, and the village com- 
mon, and fenced the cattle, and animals of the inhabitants, 
within the village and sail common. The common wasa 
large tract to the south and west of the village reserved 
for common use of the people to pasture in, and get wood 
from. 

The cattle, by being kept inside the village and ** com- 
mon,’’ were prevented from straying off, and also from 
interfering with the cultivation in the common fields out- 
side. 

This fence was kept in repair at the expense of all the 
cultivators of the field lots outside. It was kept up till 
about 1797, when it was left unrepaired and fell down. In 
consequence, the cultivation of the common fields was at 
that time abandoned. 

That this was the exact situation as to the fields and the 
village and fences is abundantly established by local history, 
as preserved in the records of a number of cases in this 
Court, and in the Supreme Court of Missouri. 


See Mackay v. Dillon, 4 How, p. 441, lines 33 to 45; 

6 oe a 4 * D2, | CR ee 
also 26 to 33; 

See Mackay v. Dillon, 4 How, p. 431, lines 32 «* 35; 

6 ete Bee ee 

‘6 ‘6 ‘6 ‘ 4 ‘6 p. 435, ‘6 1 «6 10; 


‘© Guitard v. Stoddard, 16 How, p. 495, lines 1 to 
6, and 29 to 46; also p. 496, lines 1 to 4; 
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Also Page v. Scheibel, 11 Mo. p. 174, lines 37 to 39 ; 
Also p. 175, lines 10 to 15; 
Also p. 182, lines 17 to 20; 
Les Bois v. Bramell, 4 How. p. 454, lines 35-45 and 
». 495, lines 1-6. P 
£ we, Lekvake. Yt. 266,Cct4e VY, 

And, that such was the situation is apparent also from 
the testimony of defendants’ witness, Sanguinette, who 
speaks of the fence around the common and its falling 
down, and, though first calling it the common field fence, 
afterwards described it, and said positively: ‘* There 
never was a fence around the Grand Prairie. The peo- 
ple needed no fence out there, as the cattle was kept in the 
commons.’’ [Print. Rec. p. 63,lines 10 to 14. ] 

The language of Mr. Justice Grier, in delivering the 
opinion of this court in Glasgow v. Hortiz et al., 1 Black. 
602, seems to have been based upon the idea that the 
Common Fields about St. Louis were all inclosed with 
fences, and that those fences were perhaps standing in 
1812; but, in so supposing, that learned judge undoubt- 
ediy fell into an historical error, which, though not really 
material to the question then decided, ought not to be 
relied upon in the consideration of this case. 

Any theory of the common ownership of the common 
field lots, founded on the idea, that t ey all together 
formed one large inclosed field rests, ther, .ore, on a false 
basis. There was po common holding or cultivating, and 
no common confirmation. Each lot was held separately, 
so far as held at all, and was confirmed separately, if at all. 
Hence the grant under the act of 1812, of each lot was to 
one particular man, out of all the world, and not to a tribe, 
a class, or a community of men. One man only was the 
‘¢ rightful owner, or claimant,’’ whom the act had in mind, 
and for the purpose of showing that the act took effect as 
a grant of any particular lot, or part of a lot, it was neces- 
sury to show who he was; —that he in fact existed, and 
took the title under it. The act did not operate in the al- 


9 


muiialidehempmilinditidetn mins ee Be A A is. “ 


Pe sit on™ ae ns “ : " . 
- saat Fo aha Perineal il a ES RE Te TE ii ae ees -Pe! agek EEMT  e e Be ny Sp ee aig 


Pu 8 ae ee 


ACRE memaemntenctn 


— 126 — 


ternative and convey either to one, or to another, upon 
some contingency or uncertainty. If it had it would have 
been voidas agrant. A grant to A or B, is in the eve of 
the law, no grant at all; because it is impossible in such a 
case to tell in which of the two the title vests. This is 
well settled from anearly day. 


Bacon’s Abridg. Title Grant. C., pp. 510, 511, 

1 Sheph. Touchstone, *p. 237 ; 

Thomas v. Marshfield, 10 Pick. 367; 

(Kent) Jackson v. Sisson, 2 Johns. Cases, 321; 
Jackson v. Cory, 8 Johns. 385; 

3 Washb. R. P. *p. 566 (5th Ed.), p. 231, par. 29 ; 
lL Wood Cony. 171. 


But if, to make the grant operative at all, it was neces- 
sary that it should be to some particular person, and not 
contingently to-one, or to another, or another of many 
hundreds, it was on the same principle necessary, in order 
to show that it was operative, to point out by proper proof 
some particular person in whom, under its provisions, the 
title could and did vest. It was not enough to show the ex- 
istence of a great many persons, in any one of whom the 
title, because of the facts shown in respect to all, might 
vest. Soto do was to make the operation of the act as 
uncertain as it would have been if the act, on its faee, had 
purported to grant the land to many in the alternative. 

Had the granting words of the act been these: ‘* That 
part of the land in the Grand Prairie Common Fields which 
falls within section 16 in township 45 north, range 7 east, 
is hereby granted to some one of the many persons who 
cultivated in that field prior to December 20, 1803,’’ could 
it be contended that any one took a title under it; that it 
operated at all? Most clearly not. 

Yet what does the proof made by defendants, in order to 
show an effective grant by the act amount to more 
than the establishment of just such an uncertain grant as 
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that? What more does it show than that there were for 
many years before 1803, cultivations by many persons 
of different parts of the whole field, and that, therefore, there 
wis **some one,’ or another, who could be a grantee in 
1812?) What more does it show, than that of all the persons 
who ever cultivated the field, either this one, or that one, 
either A, or B, or C, or some other of perhaps a hundred 
more, was confirmed by the act? 

This, we submit, is all that the proof amounts to; and, 
being all, we further submit that it shows no certain grant 
to anybody; and therefore is quite as ineffectual for the 
purpose for which the act is invoked, as if the act itself 
were void for uncertainty. 


Again, we contend that proof, so vague and uncertain, of 
a grantee under the act of 1812, ought not to be held suffi- 
cient to defeat the grant of 1820, because of the manifold 
and gross injustice, that it works to the plaintiff, or any 
one claiming under that grant. It points out no particular 
man by name, or by any other mark of identity, as the one 
on whom defendants reiy as the one grantee. Left wholly 
in the dark as to who the man is, who cultivated the land 
in dispute, according to their claim ; or as to when he culti- 
vated, except that it may have been between 1795 and 1803, 
what chance has plaintiff to rebut the proof, or to show, 
that though he did cultivate for a time he abandoned it 
long before 1812; or that he was ejected from the country 
for bad conduet and his land forfeited, and re-united te the 
royal domain by the Spanish governor, under the regula- 
tions before referred to? How, with no particular person 
pointed out as the cultivator of 1795, can he show, as other- 
wise he could, that the cultivator died long before 1812, 
and leaving no heirs, his lind was escheated, and then be- 
came public property? How can he meet the issue tendered 
of a cultivation, by proof thet there was no cultivation? 
Must he tind witnesses to prove that no one of any of the 
men who ever cultivated any part of the common field be- 
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fore 1803 cultivated this part; or bring proof to show that 
all of them «abandoned their lots, or all died without heirs 
and so by a wholesale proof ouly make out his case in re- 
buttal ? 

It is evident, if such a mode of establishing an outstand- 
ing title, or defeating a solemn grant of Congress is per- 
missible, a plaintiff would be placed in a most unfortunate 
position. Furnished with no clue as to the person, to whom 
the prior grant was, it would be practically impossible for him 
to oppose it, however well he might do so if the supposed 
grantee were identified. As was well said by the St. Louis 
Court of Appeals, in the opinion filed by it in the case at 
bar, speaking on this subject : 

‘¢It is abhorrent to every system of enlightened jurispru- 
dence that either pleadings, or proofs, while on their face 
conclusive against the adversary, shall yet be so vague and 
indefinite that he cannot possibly strike at them for want of 
a visible point of attack.’’ 


Glasgow v. Baker, 14 Mo. App. 207; 
[ Print. Reed. p. 499, top. ] 


And we submit, therefore, that for this reason also 
the proof of a general cultivation of all the lots in the 
Grand Prairie Common Field by many persons without any 
identification of any particular one who cultivated the par- 
ticular lot or lotx, of which the land in dispute was part, 
was far from sufficient to establish « grant of that land un- 
der the act of 1812 to anybody. The presumption of title 
in the United States, arising from the grant of 1820, cannot 
be overthrown by such vague and indistinct evidence. As 
against such, there should be every presumption of the 
validity of the grant, and of there having been no former 


one in conflict with it. 


The defendants, no doubt, will insist, that cultivation 
before 1803 having been shown, there is a presumption 
that the persons so cultivating claimed the land as their 
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own, and continued to live and be claimants of it in 1812, 
and that the burden is on the plaintiff to prove affirmatively 
an abandonment by them of their possession and claim, or 
other loss thereof before 1812. However just such a pre- 
sumption might be in favor of one claiming under any par- 
ticular person, shown to have been so cultivating the land 
in dispute, we submit that it cannot be indulged, in favor of 
a stranger to the title of the cultivator, or where as here, 
no particular person is pointed out in any way as having 
been such cultivator of that land. In such a case it would 
necessarily be impossible for the plaintiff to rebut the 
presumption. If he proved the abandonment, or death 
without heirs, of « hundred different men, who cultivated 
in the Common Field in Spanish times, it yet would avail 
him nothing. For after all they might not be all who cul- 
tivated there, and might not include the ** unknown one,’’ 
who cultivated, and claimed, that land only. As against a 
presumption, based on a foundation so vague and flimsy, 
the stronger presumption of there having been no grant by 
the act of 1812; of the land being then vacant and aban- 
boned; of its then being public property, subject to disposi- 
tion by the government, which arises from the grant made 
in 1820, must be held to be superior and to prevail. 


In the opinion of the Supreme Court filed when it ren- 
dered the judgment to correct which the present writ of 
error was sued out, it was stated that the evidence was of 
the strongest character, to the effect that the common field 
lots in question had been cultivated prior to 1803 ** by 
those to whom they were surveyed under the act of 1824.’ 
| Print. Ree., p. 514, lines 46 to 51; p. 515, lines 1 to 3. | 

This statement, even if justitied by the record. — which 
we deny — would not le-sen the force of the foregoing 
points. But in tbe statement heretofore made of what 
facts were conceded at the trial, or were shown by undis- 
puted evidence, it was not intended to admit that the 
evidence was undisputed, that the land in controversy was 
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cultivated by any one of the several persons whose names 
were furnished by defendants, and under whom they at- 
tempted to make out a title originating under the act of 
1812, that is to say, Laroche, Bouis, Baccanne and Bizet. 
As to them —if they are those to whom the court alluded 
as the persons to whom the common field lots were sur. 
veyed under the act of 1824,—the evidence was very 
strongly disputed, and was such as that the trial court 
found against defendants’ claim of title under them, and 
against their having cultivated any of the land in dispute 
before 1803. It will, therefore, be understood that the 
preceding argument is based upon the theory that the 
evidence did not show any cultivation of that land by 
Laroche, Bouis, Baccanne or Bizet, or by any one else 
named or identified in any way, but only a general culti- 
vation by many different persons in the common field with- 
out any location of any particular person’s cultivation on 
any particular part of said field. 


So understanding, we again submit that upon the facts so 
conceded, or shown by undisputed evidence, the defendants 
did not show either that there was an outstanding title in 
any one whereby plaintiff would be defeated of a recovery 
under the grant of 1820, or that the land sued for had been 
disposed of before the making of the grant, and that it, 
theretore, was of no effect. Upon these facts the presump- 
tion of title in the United States in 1820—that this part of 
the sixteenth section had not been before that sold or other- 
wise disposed of,— that, although within the limits of what, 
eighteen or twenty years before, had been a common field 
lot two miles out of the village of St. Louis, it was yet also 
part of a lot ** not rightfully claimed by any private individ- 
ual’’ in June, 1812, and so was in 1820 a part of the public 
domain; — remain unshaken, and the plaintiff was en- 
titled to recover. 


Ill. 


The Supreme Court of Missouri erred in holding that the 
effect of the documentary evidence in the record as to the 
claims of Laroche, Bouis, Buccanne, and Bizet was such 
as that it devolved upon the plaintiff to show affirmatively 
that the said claimants did not cultivate or possess their re- 
spective parcels, and that, tn the absence of such affirma- 
tive proof, the title to the parts of the land in dispute covered 
by the surveys of said claims read in evidence was shown 
presumptively to have been disposed of before the act of 
1820. 


As seen in the statement, the defendants were not con- 
tent to rely upon the view that an outstanding title, or a 
prior disposition of the land before 1820, could be shown 
by general proof that the whole area of the common field 
was cultivated in Spanish times, by divers persons un- 
known, and unidentified. They accordingly tried to make 
proof of particular cultivation of part of the land sued 
for, by certain known and particular persons, whose names 
they gave. ‘These were the supposed claimants Louis La- 
roche, Vincent Bouis, Baptiste Riviere dit Baccanne, and 
Guillaume Bizet. They were not able to produce any direct 
proof that any of them cultivated the land in dispute, nor 
any other purticular land_in the eins Prairie. So, to that 
end, they had to resort fo deeeet proof thereof. ” 

And, with that in view, they invoked whatever presump- 
tions might arise from, and whatever benefit of the effect 
as indirect evidence could be found in, certain proofs ad- 
duced by them, that the claims of said Laroche, Bouis, 
Baccanne and Bizet, respectively, to certain lots in the 
common field, had been confirmed to them by those officers 
of the government to whom, by acts of Congress, the duty 
of hearing proof, and deciding upon sach claims was con- 
fided. Such werethe proofs of the confirmations in 1825, 
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by Theodore Hunt, the Recorder of Land Titles for Mis- 
souri, of the claims of Laroche, Bouis and Baccanne made 
by virtue of the act*of May 26th 1824 [4 Stat. p. 65]. 
Such also was the proof of the confirmation by Congress by the 
act of July 4th, 1836 [5 Stat. 126], of the claim of Bizet, 
upon report of the board of commissioners, appointed by 
the act of July 9th, 1832 [4 Stats. 565). As to the effect 
of the proofs of these several confirmations, it is not dis- 
puted that those relating to the claims of Laroche, Bouis 
and Baccanné were effectual to prove presumptively that the 
confirmees named in them, or those under whom they de- 
rived title, cultivated or possessed such lots as were de- 
scribed in the proofs of confirmation. This, with a slight 
exception only of one of the proofs as to the Laroche 
claim — to be noticed directly —is conceded. The act of 
1824, under which those confirmations were made, in effect 
constituted the recorder a judicial officer to hear proofs and 
determine if persons presenting to him claims to lots as 
confirmed under the act of 1812, were entitled thereto on 
the ground of cultivation or possession before 1803 by 
themselves, or those from whom they derived title, or not, 
and authorized him to embody the result of his finding and 
judgment, upon the proofs so presented, in a certificate of 
confirmation [4 Stats. 66, § 3]. The proofs which were 
to be made were of ‘* the fact of such inhabitation, culti- 
vation, or possession, and of the boundaries and extent of 
each claim’’ [4 Stats. 66, § 1]. His judgment or certifi- 
cate, therefore, would be evidence that a lot, of the extent 
and the boundaries named in it, had been proved to him to 
have been inhabited, cultivated, or possessed by the claim- 
ant, or those under whom he claimed, before 1803. And 
we submit that it follows, of course, that it would not be 
evidence of such cultivation, ete., of any other lot than one 
of the extent and boundaries so adjudged to have been 
proved. 

The time within which claims could be so proved under 
the act was limited to eighteen months after the act; that 
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is, till the 26th of November, 1825. After that the func- 
tions and powers of the recorder, as a judicial officer, 
ceased. 

So far, then, as the proofs showed that any lots had been 
confirmed by Recorder Hunt within that period, by virtue of 
the provisions of that act we concede that there was pre- 
sumptive evidence that the particular lots described in the 
certificates of confirmation issued by him, or in his record, 
or in the list required by the third section of the act to be 
furnished by him to the Surveyor General, had been cul- 
tivated, or possessed, before 1803 by the claimants who 
presented them, or those under whom they claimed. Hence 
we concede there was such presumptive evidence of culti- 
vation, or possession, before 1803, of a common field lot 
by Baccanne, and that the lot so cultivated by him was of 
the extent of one arpent front by forty arpents deep, and 
had for its boundaries on the north a lot formerly owned 
by Rondo, and on the south a lot formerly owned by Corno. 
(Pr. Ree. p. 275.] For such appears to have been the 
lot claimed by and confirmed by the Recorder, to Baccanne or 
his representatives in 1825. So, in like manner we concede 
there was presumptive evidence that there was cultivation 
or possession before 1803 by Alexis Marie, under whom 
Vincent Bouis claimed, of a common field lot, whose extent 
was two arpents front, by forty arpents deep, and whose 
boundaries were, on the north a lot formerly owned by 
Leberge, and on the south « lot formerly owned by 
Provenchere. Such was the description of the lot proved 
before Recorder Hunt bv the representatives of said Bouis, 
as stated in his record of its confirmation. [ Pr. Ree. p. 
255. ] 

So also we concede that there was presumptive evidence 
that there was cultivation or possession before 1803, by 
Louis Laroche of a common field lot, whose extent was one 
arpent front by forty arpents deep, and whose boundaries 
were, on the north a field lot formerly owned by Parent and 
on the south a lot claimed formerly by a man named Rondo. 
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A lot of that extent, and those boundaries, was proved be- 
fore and confirmed by Recorder Hunt, in favor of the rep- 
resentatives of said Laroche, as shown by the list of 
confirmations made bv Hunt, pursuant to the third section 
of the act of 1824. [Pr. Rec. pp. 4386 and 435.) 

But we do not concede that there was such evidence of 
cultivation or possession by Laroche, of a lot of the ex- 
tent of two arpents front instead of one, although it was so 
shown in the certificate of Adolph Renard, recorder of land 
titles made in 1857, and put in evidence by defendants. 
[Pr. Rec. 235.) 

That certificate, we submit, was issued without authority 
of law, and so was void. The act of 1824 authorized the 
recorder of land titles, by whom a claim was confirmed, to 
issue a certificate of confirmation. But the obvious intent 
was, to give that power to the identical officer by whom 
the judicial function of hearing, and deciding, was to be 
performed. Heonly could certify to what he had decided. 
Renard, as his successor thirty vears afterwards, had no 
power to give such certificate. As keeper of Hunt’s record 
of confirmations he could, no doubt, certify to copies of 
it; but he clearly had no power himself to certify to 
what he, for any reason, may have supposed had been, or 
ought to have been Hunt’s decision, irrespective of his 
record. No such power was confided in him by the act of 
1824 or any other. His certificate was, therefore, of no 
avail as proof. A like certificate was so held by this court 
in the case of 

Gamache v. Piquignot, 16 How. 451; 
And see, Soulard v. Allen, 18 Mo. 591. 


And, at any rate, even if Renard’s certificate could have 
any probative force at all, it yet would be of no avail 
as against Hunt’s own record of his confirmations, which 
was also in evidence. That showed Renard’s certificate to 
be wrong, and that the confirmation was ofa lot of one 
arpent by forty, instead of two by forty. 
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Nor do we concede that there was any presumptive evi- 
dence of any cultivation or possession by Guillaume Bizet 
of any lot in the Grand Prairie common field. The Bizet 
claim was not established before the Recorder under the 
act of 1824, and the proof with reference to it in other 
respects stands upon a different footing from the others, as 
to which we will hereinafter speak more in detail. 


So far, then, it will be observed that we concede that 
there was presumptive evidence of cultivation, or posses- 
sion, prior to 1803 of three lots, claimed respectively in 
the names of Laroche, Bouis and Baecanne, of which the 
extent and boundaries were as follows, namely : — 


1. Laroche, a lot of one by forty arpents, bounded 
north by a field lot formerly owned by Parent, south by 
a field lot formerly claimed by a man named Rondo. 


2. Bouis, a lot two by forty arpents, bounded north by 
Leberge, south by Provenchere. 


3. Baccanne, a lot one by forty arpents, bounded north 
by Rondo, south by Corno. 


But it is evident that, in order to make these claims 
the basis of a title to the land in controversy, it was not 
enough to show merely that they existed, and were sup- 
ported by proof of cultivation before 1803 of lotg of the 
particular description contained in the Recorder’s certifi- 
cate ; but that it was necessary to further show that they, or 
part of them, were identical with that land. The common 
field was a very large tract, and contained «a great many 
lots. It was, therefore, necessary to show where in that 
field those particular lots so confirmed lay, and that they 
covered, in whole or in part, the land in dispute. That 
would not appear from the certificates of their confirmation. 
Other evidence aliunde was essential. 
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For the purpose of making such proof of location the 
defendants called no witnesses who knew, and could testify 
as to where in the Grand Prairie were situated the several 
lots, which in the proofs of confirmation were named as 
forming the north and south boundaries of the confirmed 
lots respectively. No one testified where the * field lot 
formerly owned by Parent ’? which was the north boundary 
of the Laroche lot lay, nor where ‘* the field lot claimed 
formerly by a man named Rondo,’’ which formed its south 
boundary, was. As to the exact location of any of the 
respective boundary lots for the several confirmed lots, 
there was no oral evidence whatever. To establish their lo- 
cations the defendants relied wholly on documentary evi- 
dence. That consisted of surveys made under the direction 
of the Survevor-General of Illinois and Missouri, by his 
deputy, William H. Cozens, of which an account is given 
above on pages 16-28 of the statement. As there seen, those 
surveys were hegun in 1846, more than twenty vears after 
the confirmations were made before Recorder Hunt, and 
were not finally completed and approved until 1855, nine 
years after they were begun, and forty years after the pass- 
age of the act of 1812. As might be supposed, the at- 
tempt after that great lapse of time to locate lots of whose 
boundaries, so far as the certificates of confirmation went, 
nothing more was known than that on the east and west 
end, they were bounded by the exterior lines of the Com- 
mon Field, and on the several north and south sides by lots 
owned or claimed by persons, who had existed from fifty to 
sixty years before, was one of no little difficulty. The 
east and west end boundaries perhaps could be found with 
reasonable certainty ; since the east and west lines of the 
Common Field, were to a large extent marked by an- 
cient stones, and those could be found. But to find the 
several boundary lots was not so easy a task. As to them, 
there were no monuments of any kind, and their location 
would be dependent on the fleeting memory of men. 

Properly, we submit, all that the surveyor could do, was 
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to ascertain where those boundary lots were, and then, run- 
ning his lines by them, and by the east and west sides of 
the Common Field, mark out, in that way, the localities 
of the lots certified by Recorder Hunt to have been con- 
firmed by him. Had this been done, and had the certifi- 
cates of his surveys shown it, or shown that the lots sur- 
veyed were those that had for their north and south boun- 
daries, the same lots respectively given as boundary lots in 
the proofs of Recorder Hunt’s confirmation, we would con- 
cede that the defendants, by such surveys and such proofs 
of confirmation taken together, had established that so 
much of the land in controversy, as was covered by the 
surveys of the Laroche and Bouis claims, was confirmed 
under the act of 1812 to the respective representatives of 
Laroche and Bouis. In that case they would, by a con- 
currence of proof, of cultivation before 1803 — made by 
means of the certificates of confirmation, — and of location 
of the lots cultivated, — made by ts means of the surveys 
thus run, —have shown prima facie, that so much of the 
land in dispute was cultivated prior to 1803 by the said 
claimants Laroche and Bouis. And so showing they would 
have established a presumptive title in them under the act 
of 1812 such as, unless overthrown by plaintiff, would de- 
feat his title, under the act of 1820, to that much of the 
land. So showing, they would have established presump. 
tively that the land had been disposed of within the 
meaning, and before the passage, of the last named act. 

So, in like manner, if there had been a concurrence of 
like proof of cultivation before 1803, by means of confir- 
mutions under the act of 1824, and of location, by means 
of such supposed surveys agreeing with the proofs of con- 
tirmation, in respect of the claims of Baccanne and Bizet, 
then, as to them also, we would concede that a presumptive 
outstanding title in the part of the land in dispute covered 
by those claims, as so surveyed, would have been estab- 
lished. 

But, we submit that not only was there a lack of such 
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coneurrence of proof of cultivation and location as to said 
Baceanne and Bizet claims, for the reason as to that of Bae- 
canne, that there was no survey at all in evidence, and as 
to Bizet, that there was no proof of any confirmation under 
the act of 1824 at all, but that there also was a like want of 
such concurrence of proofs as to the two claims of Laroche 
and Bouis, for the reason, as to both, that the lots proved by 
the certificates of confirmation to have been cultivated, ap- 
peared to be other than those shown by the surveys to 
have been located on the land in dispute. And this want 
of concurrence, because of non-correspouding descriptions, 
exists also as to the claim of Baccanne, if it be assumed that 


the reference to such claim and its location made in the’ 


Bouis survey can be treated as any evidence of its local- 
ity. : 

That concurrence of proof of cultivation and location was 
essential to the establishment of a title under the act of 1812, 
is obvious. Forif the proof of aclaim upon which such 
title is intended to rest, would go only to the extent of 
showing that a particular lot was a part of the land in dis- 
pute, then it would fail because it would not appear that 
that lot had been cultivated or possessed before 1803, and 
if, on the other hand, it would go only to the extent of 
showing that a particular lot had been cultivated before 
1803, then it would fail because it would not appear that 
that lot was a part ofthe landin dispute. It was obviously 
indispensable, that it should plainly and distinctly appear, 
that the same identical lot which was shown to have been 
cultivated, should also be shown to be a part of the land in 
dispute. Any discrepancy, between the proofs of both 
facts would be fatal to the presumptive title. If lot A 
were shown to have been cultivated, and lot B to have been 
a part of the land in dispute, it would uot be made out. 
Or, on the other hand, if lot B were shown to have been 
cultivated and lot A, and not B, to have been a part of the 
land sued for, then also it would fail. 

And it is because of such defects as this, in respect of the 
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concurrence of these two essential elements of the proof of 
the titles sought to be established under the several claim- 
ants, Laroche, Bouis and Baccanne, that we insist that the 
circuit court was right in holding, that the documentary evi- 
dence was not sufficient to establish them presumptively, 
and that the Supreme Court was wrong iv holding to the 
contrary. The particulars of those defects we will now dis- 
cuss more in detail. 


LAROCHE, BOUIS, AND BACANNE CLAIMS. 


As already seen, we have conceded that defendants’ 
proof showed presumptively that lots, of the following de- 
scriptions, were cultivated before 1803 in the Grand Prairie 
Common Field, by the following named claimants thereof, 
namely : — 


Ist. A lot of one arpent in front by forty arpents deep, 
‘+ hounded,’ east and west by vacant land, ** north by a field 
lot formerly owned by Parent, and south by the field lot 
claimed formerly by « man named Rondo,”’ was cultivated 


by Louis Laroche. 


2nd. A let of two arpents in front by forty in depth and 
bounded ‘north by the field lot formerly owned by Le 
Berge, south by field lot formerly owned by Provenchere,’’ 
and east and west by vacant land, was cultivated by Alexis 
Marie, from whom Vincent Bouis derived title. 


3rd. A lot, one arpeut in front by forty arpents deep, 
bounded north by the field lot formerly owned by Rondo, 
south by the field lot formerly owned by Baptiste Corno, 
and east and west by vacant land, was cultivated by Bap- 
tiste Riviere dit Baccanne. 


The evidence that those particular lots were cultivated 
by those persons was furnished in the record of their con- 
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firmation as such in 1825, before Recorder Hunt, acting 
under the statute of 1824. 

So far, then, the proof of a presumptive title was suffi- 
cient. The fact of cultivation of those lots was made out. 
It only remained to prove that the land in controversy, or 
some of it, was within their limits. 

But how was this done? Let us see. 

As already seen, there was no witness who testified as to 
where the lots of Parent and Rondo, Leberge and Proven- 
chere, or Rondo and Corno, lay, and so fixed where the con- 
firmed lots of Laroche, Bouis (alias Marie, or Chouteau ) 
and Baccanne should go. But, instead, two surveys by Mr. 
Cozens of what were claimed to be the two lots of Laroche 
and Bouis, respectively, were read. And did these show 
where lay the lots of Parent and Rondo or Leberge and 
Provenchere—the respective boundary lots of those so 
proved to have been confirmed to Laroche and Bouis? 
Or did they indicate in any way that the lots surveyed 
and located by Mr. Cozens, as set out in them, were 
bounded in any way by those boundary lots, or any of 
them? Not atall. They made not the slightest allusion to 
them. On the contrary, thev gave as the boundaries of 
the lots surveyed lots of other persons than those named 
in the confirmation proofs; that is, others than Parent 
and Rondo or Leberge and Provenchere. For boundaries 
of Laroche they gave the following, viz.: On the north, 

| ‘‘the legal representatives of Louis Laroche,’’ instead of 
| Parent, and on the south, the ‘‘ legal representatives of 
| ’ Vincent Bouis,”’ instead of Rondo. And for Bouis they 
| gave the following: On the north the lot of the * legal 
representatives of Laroche,’’ instead of Leberge, and on 
the south, the ‘* legal representatives of Guillaume Bizet,’’ 
instead of John B. Provenchere. So far, then, as bound- 
aries were concerned, the lots surveyed did not agree with 
those confirmed, but differed entirely. And moreover, as 
to one of the surveys, namely, that of the Laroche lot, 
there was a further discrepancy in respect of extent. The 
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lot, as confirmed, was a lot of one arpent front by forty 
deep, or altogether forty arpents in area; while the lot sur- 
veyed was one of two arpents front by forty deep, or eighty 
arpents in area. Thus the survey was of a lot twice as 
large as that which had been contirmed. 

Now with such differences as these between the lots con- 
firmed, and those surveyed, on what principle can it be 
said that they were the same, or that the surveys so read 
in evidence were any proof whatever of the location of 
the lots proved to have been cultivated? The proof of cul. 
tivation by Laroche was of « forty arpent lot, and thereby 
showed a title in him of one of that area only. The proof 
of location of a lot of Laroche showed the locus of an eighty 
arpent lot, as to one half of which therefore there was no 
proof of cultivation. Even assuming, that in some part of 
that surveyed eighty arpent lot, was to be found the forty 
arpent lot, proved to have been cultivated, who can say in 
what part thereof it lay? Who can tell if it was the north 
half thereof, which was no part of the land recovered, or 
the south half thereof, which was recovered? Necessarily 
it would be impossible to tell. And, being so, the survey 
can be of no use to fix the locality of the confirmed lot. It 
is, in effect, void for uncertainty. 


But, aside from that, how would the surveyed lot 
bounded ‘* north by Lacroix’s legal representatives,’’ and 
‘¢ south by the legal representatives of Vincent Bouis, un- 
der Chouteau,’’ prove the location of the confirmede iot 
bounded ‘* north by Parent,’’ and ‘*‘ south by Rondo?’’ Are 
we to blindly guess that Parent and Lacroix are synony- 
mous, and that Rondo and Bouis are the same? If the 
boundaries of the confirmed lot had been a stream on the 
north, and a road on the south, and those of the surveyed 
lot, a hedge on the north, and a stone wall on the south, 
would any one say that the lot so surveyed was the same 
one that was confirmed? Clearly it would not appear to be 
such, and if in fact it was, then further evidence to identify it 
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therewith would be requisite. If it were claimed by him who 
invuked the survey, that after the confirmation of the lot a 
hedge had been grown on the ground where before a stream 
had flowed, or a wall built where formerly a road ran, and 
that, therefore, the boundaries, though apparently different, 
were yet in fact the same, then clearly in order to make 
use of the survey it would devolve upon him to explain, and 
make plain, that apparent discrepancy. Until he did so the 
survey could be of no more use to identify the lot confirmed 
than if it gave no description at all. It might be evidence 
of the location of such a lot as it described, but certainly it 
could not be of any other. And this, we submit, is a com- 
plete answer to an excuse, which in the court below was 
made for the want of conformity of the descriptions 
of the lots as surveyed to those of the ones 
proved up before the recorder, and confirmed, and to 
an argument, based thereon, why, in spite of such non-con- 
formity, the surveys should be held to prove the location 
of the lots.confirmed. That was, that the difference in the 
descriptions of the bounding lots arose from the fact that 
they were owned by different persons at different times, 
and that, therefore, the descriptions given in the surveys 
used the names of those who owned them at one time, 
while those, given in the proofs of confirmation, used the 
names of others, who owned them at other times. If this 
were true in fact, as we think the evidence showed it was 
not, it would not cure the evil inherent in the subject mat- 
ter. For, until it should be shown that any particular 
bounding lot described in the proof of' confirmation, as 
owned by one man, was owned at some other time by the 
particular man whose name was used as the owner of the 
corresponding bounding lot, adopted for description in the 
survey, no one could know that the two variant descrip- 
tions referred to the same lot. Until they were shown to 
be equivalents, one of the other, they would have to be 
held to be what they seemed, namely, descriptions of differ- 
ent lots. To make the surveys available, as evidence of 
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the location of the lots proved, under other and distinct 
descriptions, to have been cultivated before 1803, the dif- 
ferences would have to be reconciled. Just as, in the ease 
put of a boundary given in the certificate of confirmation 
as a stream, and in the survey as a hedge, it would be 
essential for one seeking to use the survey to show that, 
where once had been a stream, there later was a hedge, so 
also, in the supposed case of a change of owners of the 
boundary lots, that change would have to be shown. If 
the fact was that the lot, which lay on the north side of 
the lot cultivated by Louis Laroche, before 1803, was at 
one time owned by Parent, and at another time by 
Lacroix, and the defendants desired to avail themselves of 
the fact to explain why the north boundary in the survey of 
the lot of Laroche was described, as a lot of the legal repre- 
sentatives of Lacroix, instead of a lot of Parent (or his 
legal representatives), it was for them to prove it. It was 
not a matter to be left to surmise and conjecture. So left 
it would be as well one as the other, as well that there were 
two several lots, one owned by Parent, and the other by 
Lacroix, and, that the surveyor had given to the Laroche 
lot, surveyed by him the lot owned by Lacroix for a 
north boundary, instead of tlie lot owned by Parent, as the 
contrary. : 

To make a survey of a lot bounded north by a lot of 
Lacroix evidence of the location of a lot bounded north by 
a lot of Parent, cn the ground that the lot of Parent and 
the lot of Lacroix were the same, and merely owned at one 
time by one, and at another time by the other, such 
identity of the lot of Parent with that of Lacroix would 
have to be established by at least some evidence. 

Aud so in like manner, would the identity of the other 
boundary lots, used in the surveys, with those used in the 
certificates of confirmation, have to be shown.. And this 
was not done as to any of them. 

The surveys by Cozens of the lots described in them, then, 
independent of the circumstances under which they were 
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made, were, we submit, insufficient to identify the lots 
shown to have been confirmed to the legal representatives of 
Laroche and Bouis, by Recorder Hunt, as any part of the 
land in dispute. Whatever force they may have had for 
establishing presumptively that the lots described in them 
were parts of that land, they did not suffice to show that 
the lots so confirmed were part thereof. 


So also, for like reasons, whatever evidence, if any, the 
recital in the survey No. 1813 of a lot of two by forty ar- 
pents to Bouis, that the south half of that lot was a lot 
confirmed to Baccanne may have afforded, that a lot of one 
by forty arpents belonging to said Baccanne, was part of 
the land in dispute, it yet did not suffice to prove that the 
particular lot of that extent, which was shown to have been 
confirmed by Recorder Hunt to the legal representatives 
of Buccanne in 1825, was part thereof. The lot confirmed, 
was proved to have been a lot bounded north by the lot of 
Rondo, and south by the lot of Corno. The lot recited in 
the certificate of survey of the Bouis lot, appeared to be 
bounded north by a lot of Bouis (or at most his assignors, 
Chouteau or Marie), and on the south by a lot of Bizet. 
Neither Bouis nor Bizet was identical with Rondo or Corno, 
and no evidence was adduced to show that the same lot had 
been owned by them respectively at different times. 


But, besides the infirmities thus inherent in the very 
body of the surveys, the further evidence as to how they 
were made, —produced by the defendants, including the 
testimony of Mr. Cozens himself, — showed that they were 
utterly inadmissible to prove that the lots, confirmed by 
Recorder Hunt in favor of Laroche, Bouis, and Baccanne, 
were part of the land sued for. That evidence showed in 
effect that Mr. Cozens and his employer, the surveyor- 
general for Illinois and Missouri, not content with finding 
and establishing the location of such lots as were con- 
firmed, proceeded to correct the finding of the recorder, 
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and, by surveying lots of different extent and boundaries 
from those confirmed by him, to make a substantially new 
and different finding from his, and so, to confirm to the 
claimants other and different lots from those which he had 
confirmed to them. 

As already noted, the first direction for the making of 
the survey was given in May, 1846. It was by letter from 
the Surveyor-General at St. Louis to his deputy, Mr. Co- 
zens. It gave him a list of a large number of claims to 
lots in the Grand Prairie Common Field which had been 
confirmed, and directed him to survey and connect them 
with adjacent surveys [Pr. Rec. pp. 96-101]. Among 
them were the claims of— 

Baptiste Riviere dit Baccanne, for a one by ‘forty arpent 
lot. 

Louis Laroche, for a one by forty arpent lot. 

Francois Faustin dit Parent, for a one by forty arpent 
lot. 

Louis Lacroix, for a one by forty arpent lot. 

Guillaume Bizet, for a one by forty arpent lot. 

No claim of Vincent Bouis, or Pierre Chouteau, or 
Alexis Marie, to any lot was included. Inclosed with the 
letter were transcripts of the records of the Recorder of 
Lund Titles as to all of the claims; also sundry diagrams, 
depositions, and lists of unconfirmed claims. He was told 
therein that as the information afforded in the records from 
the office of the Recorder of Land Titles, and the Sarveyor 
General, was by no means satisfactory, »s to some of the 
claims, it was expected that ‘he persons interested would 
afford him such additional proof, as to the localities of their 
claims, as they could; also, that in ease he should find it 
impossible to keep up a regular connection of the several 
tracts, for want of the proper data, and any one of the 
claimants should be able to prove the precise situation of his 
original improvements, he could survey such tract, so as to 
include the improvements. He was also advised, that inas- 
much as the lands were valuable his surveys might give rise 
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to litigation, unless he took great care to put each claim in 
its proper place; and that it was therefore hoped that he 
would not suffer himself to be biased by any one, but that he 
would act in his capacity as deputy surveyor, without fear, 
Savor, or affection. [ Pr. Rec. p. 98. ] 

Soon after this letter of instructions, a notice, to all 
persons interested in confirmed claims in the Grand Prairie 
Common Fields, was published in two newspapers at St. 
Louis. This gave notice, that Mr. Cozens had been em- 
ployed to survey the claims mentioned, and would begin 
on May 18th: alsothat he had been furnished with copies of 
records as to the confirmations and localities of the 
claims, but that as a number of the tracts could not be 
located by the data thus furnished the persons interested 
were called upon for such additional evidence as they could 
produce. This evidence, it wus stated, was to be in writing, 
so it could be filed for future reference, and that it should, 
if possible, consist of depositions, taken on the ground, as 
to the situation of original improvements, or of copies from 
the records of the Recorder of St. Louis County, or any 
other written evidence, that the owners might suppose would 
throw any light upon the subject in question. [ Pr. Ree. p. 
100. ] 

Pursuant to these instructions and notice, Mr. Cozens in 
May, 1846, began work. He went to the ancient site of the 
Grand Prairie Common Field, and sought in it to locate 
the different lots named in the list given him by the sur- 
veyor-general. He was met there by a number of old 
inhabitants of St. Louis. They or some of them, made 
statements to him, respecting the different persons who 
had cultivated in the field before 1803. Those statements,— 
or some of them, — he reduced to writing afterwards, and 
they were sworn to by those making them, thus forming 
affidavits, or depositions such as were required by the in- 
structions. Some of them were put in evidence by de- 
fendants, and were admitted for the purpose of showing boun- 
daries only. They are found on pages 78 to 87, Printed 
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Record. Upon examination of them it will be seen that 
they are not contined to statements of where were located 
the boundary lots of the claims of Laroche, Bouis, Baccanne, 
and others, as given in the certificates, or other proofs of 
the confirmation of them before Recorder Hunt respectively, 
but went to the extert of giving the recollections of the 
deponents themselves, as to who were the several owners 
of lots bounding such confirmed claims. And it will be seen, 
that in so doing, they did not give the same lots for boun- 
daries of those claims as had been given in the certificates 
of confirmation, but different ones. Thus they stated, that 
the lot, that bounded Laroche on the south, was cultivated 
before 1803 by Alexis Marie and made no mention of any 
lot of Rondo, whose lot was given in the confirmation 
certificate, as the south boundary of the Laroche lot. 

From the statements of persons thus ootained, and from 
the data, partly furnished by the Surveyor-General, and 
partly obtained by Mr. Cozens by examination of deeds, 
records, und archives, he located the different lots named 
in the list given him, as he considered they should be 
located, and made his surveys, including those already 
mentioned, accordingly. [ Pr. Ree. pp. 195-197.] To 
fully accomplish this work, he took till sometime in 1855. 
At least it was not till then that his surveys were approved 
though he made a report in 1851. f{ Pr. Ree. p. 191.] 
When completed, his surveys, as already shown, failed to 
conform at all to the descriptions of the confirmed lots, as 
given in the proofs of their confirmation. : 

Laroche, as shown, he arbitrarily widened from a forty to 
an eighty arpent lot. This he did, not only in spite of its 
having been confirmed as a forty arpent lot, but also in 
direct violation of his instructions, which as seen, describ- 
ed it as such. ‘The only excuse given by him upon cross- 
examination for this was that the instructions were vague, 
and unreliable, and themselves stated that the Surveyor- 
General could not give correct data, and authorized him to 
get data from outside sources. to supply the omissions in 


4 
£ 
i] 
q 
4 

: 

i 


— 148 — 


them, and gave him latitude to survey the claim as he did. 
[ Pr. Rec. pp 195, 196-198. ] 

For north and south boundaries of the Laroche lot he 
also established, on the north the lot of Louis Lacroix’s 
legal representatives instead of Parent, and on the south the 
lot of Vincent Bouis, representatives, instead of Rondo 
[Pr. Rec. pp. 161, 162]. The lot of Parent, he neverthe- 
less found, and, although the confirmation of it, as made in 
1825, showed it to be bounded on the south by Louis 
Laroche [Pr. Rec. 371], he yet surveyed it as bounded, 
on the south by the representatives of Benito Vasquez. 
[Pr. Ree. p. 358.] He also found the lot of Louis Lacroix, 
and, although by the confirmation, it was bounded on the 
south by Paul La Grandeur, a/ias Guitard, and not by 
Laroche [Pr. Rec. p. 400], he yet by his survey showed 
it to be bounded south by Laroche, and gave no account of 
La Grandeur [Pr. Rec. p. 367, also 162). 

Thus, taking the Laroche lot alone, as an example of his 
action, it is apparent, that Cozens, in establishing it by a 
survey, prid not the very least attention to the description 
of it, as contained in the proofs of its extent and bounda- 
ries made before the Recorder of Land Titles thirty years 
before ; but, forming for himself his own judgment of its 
extent and boundaries, located it according to that, instead 
of according to the extent and bounding as found by the 
judgment of the Recorder. In other words, he in effect es- 
tablished in his own mind, as a lot cultivated before 1803 
by Laroche, an entirely different, and distinct parcel of land, 
from that proved before Recorder Hunt; and by the sur- 
vey that he made, proceeded to locate it, according to the 
idea of it so formed by him for himself, and in utter dis- 
regard of the finding of the Recorder. 


In like manner was his action as to the location of the 
confirmed claims of Vincent Bouis, and Baptiste Riviere 
dit Baccanne. 

As to the first of these, he appears, originally, to have 
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proceeded without any authority whatever. The list fur- 
nished him by the Survevor-General in 1846, of the claims 
to be surveyed, did not include any claim of Vincent Bouis, 
or Pierre Chouteau, or Alexis Marie, under whom the 
Bouis claim was. [Pr. Rec. pp. 96, 259, 261.] The reason 
for the omission perhaps was, that it had already been lo- 
cated by a previous survey made in 1838, bv Jos. C. Brown, 
deputy surveyor, of which there was strong documentary 
evidence. [Pr. Rec. pp. 383, 380, 382.] 

Notwithstanding its omission, he, of his own volition, 
proceeded to locate and survey it according to his own 
ideas of where it ought to be. So doing, he, as in the case 
of Laroche, disregarded the boundaries, as given in the 
confirmation. Those were, on the north Le Berge, and on 
the south Provenchere. Nevertheless, he placed it next 
south of the lot of Laroche, and next north of the lot of 
Bizet. [Pr. Rec. pp. 255-257.] But, though so placing 
it next north of Bizet, he also placed on the south half of 
the same land, thus located as the eighty arpent tract of 
said Bouis, the claim of Baccanne for a forty arpent tract, 
thus reducing the area of the Bouis claim, if the Baccanne 
location was right, one-half, and making Bacecanne and not 
Bizet its southern boundary; or, if Baccanne was wrongly 
located, then leaving Bizet the southern boundary, and 
giving Baccanne no location whatever. 


(Pr. Rec. pp. 258, 256, 162, top. ] 


Although, as stated, he originally had no authority. for 
surveying the Bouis claim, he yet in February, 1855, short- 
ly before his surveys were approved by the survevor-gen- 
eral, obtained from tbat officer written directions to include 
it in his surveys. 

As to the Baccanne claim, as already shown, it appears, 
from the recitals in the survey of the eighty arpent Bouis 
lot, that he gave it no absolute location of its own at all, 
but for lack of any other place for it, put it within the 
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limits of that of Bouis. As each particular lot confirmed 
under the act of 1812 must have been granted to some 
one person, or some several jointly, and not to any two in 
the alternative, no particular parcel of land could be sur- 
veyed as the lot of one, or the other, alternatively, and so 
this location of Baceanne, inside of Bouis, was simply ab- 
surd. It tended only to impeach the survey of both Bouis 
and Baceanne. One or the other of them was bound to be 
wrong. Both could not be right. 

But, further, supposing they could stand together, yet 
there was the same defect as to Baccanne, in respect of 
boundaries, as in the case of the others. In the confirma- 
tion proceedings it was described as bounded north by 
Rondo, and south by Corno [Pr. Ree. pp. 275, 276). 
Baccanne himself was living in 1825, when the claim was 
proved up before Recorder Hunt, as appears from his mak- 
ing a conveyance of the lot, by those identical boundaries, 
in 1826 to one Evans [Pr. Rec., p. 277]. It is certainly 
fair to assume that he knew a great deal better what lots 
were the boundaries of his claim than Mr. Cozens did, 
thirty years later. Yet he then distinctly gave them as 
‘north, a field lot formerly owned by Rondo,’’ and 
«south, the field lot formerly owned by Corno,’’ and 
as such obtained his confirmation | Pr. Rec., pp. 275 
and 276]; while Mr. Cozens, with superior wisdom, 
determined that those boundaries were wrong, and that 
the lot ought to have been bounded north by the north 
half of the field lot formerly owned by Bouis ( or 
Chouteau or Marie), and south by the field lot formerly 
owned by Guillaume Bizet, and accordingly solocated it,— 
conditionally. 


This examination of the way in which the surveys of the 
Laroche, Bouis and Baccanne claims, read by defendants, 
were made, shows, beyond all question, that they were in 
no respect true locations of the same lots, which, by the 
proceedings had before Recorder Hunt under the act of 


1824, were proved and confirmed as lots cultivated before 
1803 by those claimants, or those under whom they 
claimed. It shows that, for the judgment pronounced by 
Recorder Hunt upon the allegations and proofs made _ be- 
fore him in 1825, Mr. Cozens substituted his own judg- 
ment, based upon the statements, sworn and unsworn, of 
other persons, made twenty or thirty years later, and in- 
formation of various kinds, gathered up by him from dif- 
ferent sources. It shows that, instead of surveying such 
lots as were confirmed by the Recorder, he surveyed wholly 
different and distinct lots. 


Being such surveys of lots different from those confirmed, 
then, we insist that they could not be of any effect for prov- 
ing the location of the latter. And so we also insist, that 
the result of the whole of the documentary evidence offered 
by defendants, to show presuinptively titles, in said Laroche, 
Bouis and Baccanne, or their representatives, for the parts 
of the land covered by those surveys, was simply this, 
namely: it either, while showing that certain lots were cul- 
tivated by Laroche, Bouis, and Baccanne before 1803, failed 
to show that they were part of the land in dispute, or, while 
showing that certain lots surveyed in their names were part 
of the land in dispute, failed to show that they had been 
cultivated before 1803. There was either proof of cultiva- 
tion, but not of location, or there was proof of location, and 
none of cultivation. There was no concurrence of proof of 
both. And, as such concurrence of proof of both was abso- 
lutely essential, to the proof of the presumptive titles 
sought to be established, they failed because of want of it. 
Hence the declaration of the Supreme Court of Missouri 
in its opinion, that the documentary evidence was such as 
to make it necessary for the plaintiff to overcome it by 
affirmative proof that said claimants did not cultivate the par- 
cels of the land in dispute, surveyed as theirs, was erroneous. 
It assumed, that that evidence showed presumptively, that 
the identical parcels so surveyed had been cultivated, and 
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that there was, therefore, a necessity for it to be overcome 
by affirmative proof to the contrary. But this assumption, 
for the reasons given above, we submit was ill-founded. 
Had the surveys by themselves, or with the aid of extrinsic 
proof, been shown to be of the same lots as were confirmed 
by the Recorder of land titles under the act of 1824, the 
declaration of that court would have been right. As they 
did not so show, but the contrary, we submit that it was 
wrong. 


THE BIZET CLAIM, 


We have so fur considered only the effect of the docu- 
mentary evidence relating to the claims of Laroche, Bouis, 
and Baccanne. It remains to consider that as to the Bizet 
claim. That, like the others, was included in the Supreme 
Court’s declaration, that the documentary evidence made it 
necessary for plaintiff to prove that the claimants did not 
cultivate their respective parcels surveyed as part of the 
land in dispute. 

As stated in the first part of our argument under this 
head, we concede, that where a claim to a particular lot 
was proved, under the act of May 26, 1824, before the 
Recorder of Land Titles, and was by that officer con- 
firmed, there the certificate, or other proof of that con- 
firmation, raises a presumption that the lot so confirmed 
had been cultivated or possessed before 1803 by the claim- 
ant, and that he was confirmed therein by the act of 1812. 
The reason for that result of such confirmation lies in the 
fact, that the act of 1824 authorized persons, who claimed 
to own lots confirmed by the act of 1812 because of culti- 
vation, etc., to establish the fact of such cultivation in that 
way. And so, as Laroche, Bouis and Baccanne were 
proved to have been confirmed as to certain lots under that 
act, we concede that as to those lots there was presumptive 
evidence of cultivation. 

But, as to the Bizet claim, there was no proof of a con- 
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firmation under the act of 1824, and we, therefore, make 
no such concession. Its situation is very different. As to 
it the proof showed, that it was presented, not to the recor- 
der of land titles under that act, but to the Board of Com- 
missioners authorized by the act for the final ad- 
justment of land claims in Missouri of July 9, 1832. [4 
Stats. 566.] The provisions of that act were quite dif- 
ferent from those of the act of 1824. The latter was sup- 
plemental to the act of 1812, and made provision only for 
the proving up of claims based on cultivation, etc., before 
1803, such as were alone confirmed by that act. The act 
of 1832, on the other hand, was of a much broader scope, 
and authorized the board, created by it, to examine into 
many other and different claims from such as were con- 
firmed by the act of 1812. Indeed, it may be doubted if 
claims to common field lots, based on cultivation before 


1803, and confirmed by the act of 1812, were at all within 


its purview. Its first section made it the duty of the board 
to examine all the unconfirmed claims to land in Missouri 
theretofore filed in the office of the recorder of land titles, 
founded upon any incomplete grant, concession, etc., 


* * * issued by the authority of France or Spain, prior 


to the 10th day of March, 1804, and to class them so as to 
show, first, what claims, in their opinion, would have been 
confirmed according to the customs of the Spanish govern- 
ment if it had continued in Missouri; and, second, what 
claims, in their opinion, were destitute of merit, ete. It 
also authorized them to hear testimony in support of 
claims, but required all such to be taken within twelve 
months after the passage of the act. By section two it 
provided, that reports should be made to Congress of the 
claims, and the evidence upon which each depended, and 
of how classed by the board, for the final decision of Con- 
gress thereon. [4 Stats. 566. | 

By an act of March 2d, 1833, supplemental to this act 
of 1832 [4 Stats. 661, 662], its provisions were extended 
to ** every claim to a donation of land held in virtue of ‘set- 
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tlement and cultivation,’’ and the board was authorized to 
consider, decide and report upon such claims under the pro- 
visions of the several acts of Congress theretofore passed 
in relation to said claims, and under such restrictions of the 
act of 1832 as might be applicable thereto. And it was 
also provided they should continue to take testimony as to 
such claims from July 9th, 1832. 

No report of the Board to Congress under these acts was 
shown, but it was assumed by defendants, that in the tran- 
script of their decisions recited in the act of July 4, 1836, 
[5 Stats. 126], as having been laid before Congress, this 
claim of Bizet was included, and that act of 1836 was re- 
lied on asa confirmation of the claim. 

The record of the proceedings of the Board in relation to 
it, read in evidence by defendants [Pr. Ree. p. 280], 
showed that it was presented June 2, 1835, that testimony 
was then heard as to it, and that on June 12, 1835, it was 
confirmed. 

No description of the land claimed, or confirmed, ap- 
peared in evidence except as follows:  ‘* Forty arpents of 
land situate in the Cul de sac of the Grand Prairie. See 
Livre Terrien, book No. 1, page 21, book F, page 155.’’ 
[Pr. Rec. p. 280.] | 

And the record of the confirmation by the Board was 
thus: — 

‘*The Board are of opinion that this claim ought to be 
confirmed to the legal representatives of Guilleaume Bizet, 
deceased, according to the concession.”’ 


Inasmuch as the claims authorized to be considered and 
decided by this Board, acting under the acts of 1832 and 
1833, were not restricted to those which related to town 
lots or common field lots, ‘‘ which had been cultivated 
or possessed before 1803,’’ but included those for all 
kinds of tracts of land, and whether cultivated or pos- 
sessed before 1803 or not, it is evident that the mere 
fact that a claim was contirmed by the Board could not 
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raise a presumption that the land confirmed was either such 
a lot as was confirmed by the act of 1812, or that it had 
been cultivated before 1803. As the act of 1832 by its 
terms also relates only to ‘* unconfirmed claims,’’ it could 
hardly be supposed to apply to claims under the act of 
1812 at all. They were certainly already confirmed, and 
did not need to be examined. And, besides, even assuming 
that such a claim could be examined by virtue of it, there 
Was no authority in the Board to hear testimony in 1835, as 
was done. The acts of 1832 and 1833 both limited the 
time for hearing of testimony. The time under them expired 
July 9, 1834. [5 Stats. 566, end sec. 1, and 662, end 
sec. 2. | 


Hence, then, we submit that as to this claim there was 
no documentary evidence in the case which would raise a 
presumption that the land affected by it had been cultivated 
or possessed before 1803, or was such a lot as was con- 
firmed by the act of 1812. 


And, even if there were, the claim still could be of no 
avail to show a presumptive title in any part of the land in 
dispute, either under the act of 1812, or that of July 4th, 
1836, for the reason that the description of the land con- 
firmed us shown by the record of the proceedings of the 
board of commissioners, is so vague and indefinite, as that 
it is impossible to say to what land the claim applied. It 
is described simply as ** 40 arpents of land in the Cul de 
Sac of the Grand Prairie. See Livre Terrien, book 
No. 1, page 21; book F, page 155;’’ and was confitmed 
** according to the concession.’’ The contents of no con- 
cession are shown, and what, if anything, appears on page 
155 of book F, or page 21 of book No. 1 of Livre Terrien, 
was not shown. , 

The confirmation, then, was simply of a forty arpent 
tract, somewhere inthe ** Cul de Sac of the Grand Pruairie,”’ 
without any boundaries, or monuments of any sort to iden- 
tify or fix its locality. Assuming even that it was in the 
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Grand Prairie Common Field, instead of in the Cul de Sac 
Common Field, which seems doubtful, it would not be 
possible for any surveyor or any one else to locate it. 
Such a confirmation amounts to nothing, and cannot be 
made the basis of a title to any particular land. It could 
not be located by a survey. 


Buyck et al., v. The United States, 15 Pet. 215, 224; 
United States v. Delespine, /d. 319, 334; 

United States v. Miranda, 16 Pet. 153, 156; 

Slidell v. Grandjean, 111 U.S. 412. 

Vasquez v. Ewing, 42 Mo. 248. 


And the survey made by Cozens in 1855, by which he 
essayed to give locality to the claim across the land in dis- 
pute, was wholiy without authority and void. A like sur- 
vey, made by him, was so held in the case of 

Vasquez v. Ewing, 42 Mo. 248. 


Nor can it be claimed that the confirmation to Bizet by 
the Board of Commissioners gave a title by virtue of the 
act of 1836, independent of any evidence of cultivation or 
possession. For, by the terms of that act, the confirma- 
tions under it were subject to the provision that, if the 
lands confirmed had been previously surveyed and sold by 
the United States, then the act should confer no title in 
opposition to the rights acquired by such prior purchase 
[5 Stats. 126, 127]. The title of the claimant, confirmed 
by the act of 1836, began in 1836 only, and was junior to 
to that of plaintiff, beginning by its purchase, under the 
terme of its compact with the United States, in 1820. 


Le Bois v. Brammell, 4 How. 449; 
Menard v. Massey, 8 /d. 293; 

De Laurier v. Emison, 15 Jd. 525. 
Sigerson v. Dent, 29 Mo. 489 ; 
Cabanne v. Walker, 31 Jd. 274; 
Walker v. Von Phul, 14 Jd. 84. 
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The case of Public Schools v. Walker, 9 Wall. 282, is 
not to the contrary. The facts there were very different 
from those in the case at bar. There the Publie Schools 
as well as Walker were claiming under the act of 1812 — 
he under the grant of the first section, they under the re- 
servation by the second section. It was held, that as they 
got no title under that act to any lot rightfully claimed 
by any individual in 1812, and as Walker's grantor, Bra- 
zeau, had filed his claim with the old Board of Commis- 
sioners before 1812, and Congress had finally confirmed it 
by the act of 1836, the lot must be presumed to have been 
one rightfully claimed by him in 1812, and hence not one 
reserved for the schools. But the plaintiff does not claim 
under the act of 1812, nor does it appear that Bizet’s claim 
had been presented to the Board before 1812, nor until 
1835. Here the plaintiff claims by purchase from the Gov- 
ernment under the act of 1820: and, by the express terms 
of the act of 1836, his title by virtue of such intermediate 
purchase is made superior to that of Bizet under the latter 
act. 

AUTHORITIES AS TO SURVEYS. 

We have so far cited no authorities in support of our 
position that the surveys of Cozens were not evidence of 
the location of the lots confirmed, because they did not 
conform to the description of those lots as so confirmed— 
in effect, did not purport to be of the same lots. The 
proposition is of so elementary a nature that authorities 
are not easily to be found. The following cases bear upon 
and support our position. They are to the effect that sur- 
veys of confirmed claims must conform to the boundaries 
given in the confirmations. 


United States v. Halleck, 1 Wall. 439; 
The Fossat Case, 2 Wall. 649; 
Villalobos v. United States, 10 How. 555; 
United States v. Levy, 13 Pet. 81; 
6 ‘s+ y,. Forbes, 15 Pet. 173. 
ll 
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The following cases will be cited by defendants, to sup- 
port the proposition that the surveys in question are prima 
Facie evidence, as against plaintiff, that the true locations 
of the lots confirmed to Laroche, Bouis, Baccanne and 
Bizet, were those given them by those surveys, namely : 


Page v. Scheibel, 11 Mo. 167; 
McGill v. Somers, 15 Jd. 80; 
Soulard v. Allen, 18 7d. 591; 
Joyal v. Rippey, 19 Jd. 660. 
Milburn v. Hardy, 28 Jd. 514. 


None of these cases apply here. In none of them did 
it appear that the surveys did not conform to the bounda- 
ries of the lots as confirmed, and hence none of them are in 
point. In the case of Milburn v. Hardy, 28 Mo. 514, 516, 
where one of these identical surveys (that of Laroche) was 
involved, it was admitted — for the purpose of that case 
only —that the claim of Laroche, as surveyed, covered the 
land there in dispute [ 28 Mo. 516, bottom ], and no ob- 
jection to the survey, onthe ground that it did not agree 
with the confirmation, was either made or considered. 
Objections to it on other grounds were made and decided ; 
but nothing was said antagonistic to our position here. 
The general doctrine of these cases, to the effect that 
surveys made by United States surveyors, acting pursuant 
to a law authorizing them, are prima facie evidence of the 
true location of the tract or lot, which they purport to 
mark out, we are not disposed to contest. The question 
here however, is a different one. It is whether they are 
evidence of the locality of a lot, whose boundaries, as 
found by them, are different from those given in the deed, 
conveyance, or proof of confirmation, under which the 
party claiming derives his title. This is decided in none 
of them. We submit that in the very nature of things, 
they cannot be evidence of the location of lots whose 
boundaries they do not follow. The particular lot con- 
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firmed can only be known by its boundaries. If a survey 
is made of a lot with other boundaries than are given by 
the confirmation, it cannot prima facie be the same 
lot, and the mere statement of «a surveyor tb» 
it is the same cannot make it so, and will be 
no evidence that it is. Surveyors are mere ministerial 
officers, and have no judicial powers. With reference to 
such lots as were claimed to have been confirmed to Laroche, 
Bouis, and Baccanne, Cozens could only survey them by the 
boundaries as given them by the contirmations. He had 
no authority to establish new boundaries for them. So to 
do was to usurp the power of the Recorder, or make of 
himself a court of appeal from that officer’s decisions. As 
was well said by the Supreme Court of Missouri, in its 
opinion delivered after its first hearing of the case at bar 
[50 Mo. p. 80], when considering a somewhat similar 
question: ** The Surveyor General had no power to survey 
the claimants into their iots, or out of them.”’ 

That any case can be found to sustain the position that 
surveys are prima facie evidence of the locality of lots con- 
firmed bv definite boundaries, which do not conform to 
those boundaries, we do not believe. The cases already 
cited by us are to the contrary. 


The authority for making these surveys was not given 
to the Survevor by the act of May 26th, 1824, although by 
it he was to be furnished with a list of the claims proved 
before the recorder. The chief object of that act, was to 
provide the means for distinguishing from among all the 
lots affected by the provisions of the act of 1812, those 
which were vacant, and subject to be set apart as reserved 
for schools, and for surveving, and setting apart the lots so 
reserved. Andsothe duty was by it cast upon the Surveyor- 
General, to survey and set apart the reserved vacant lots; 
and in order to aid him in distinguishing the vacant Ic‘ 
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from the others, the Recorder was directed, to give him a 


list of the lots proved before him as having been cultivated, 


inhabited, etc. [See Section 3, Act of 1824, supra, p. 14.] 
But this did not involve any survey of any of the lots 
proved, and no power to survey them was given him there- 
under. 

His power to survey the confirmed lots is found in the 
act of April, 29, 1816, providing for the appointment of a 
surveyor of lands in Illinois and Missouri. [3 Stats. 325. ] 

By the first section of that act it was provided, among 
other duties of the surveyor to be appointed under it, that 
he should cause to be surveyed the lands in Illinois and 
Missouri the claims to which had been, or might thereafter 
be confirmed by any act of Congress, and which had not 
already been surveyed according to jaw. 


By this act no power was given the surveyor, to establish 
the boundaries of lots confirmed by the act of 1812, or 
proved up under the Act of 18324. His duty, in the exer- 
cise of the power given him by it was simply to mark out 
lots, as they existed bytheir known, or proved, boundaries. 


Vasquez v. Ewing, 42 Mo. 257. 


If it be contended that by virtue of the uct of 1816, he 
could survey and locate lots confirmed by the act of 1812, 
independently of any proof, or confirmation of them under 
that of 1824, and that Cozens’ surveys were therefore 
prima facie evidence of the location of lots as they were 
contirmed by the act of 1812 itself, regardless of the later 
confirmations by Recorder Hunt, our answer is this. If this 
be true, and reliance is put upon those survevs only to es- 
tablish « presumptive title for the claimants, then the de- 
fendants will not have advanced at all for the reason, that 
without the proofs of confirmation under the act of 1824, 
they made no proof of cultivation, or possession, of any 
lot before 1803, and so none of any confirmation under the 
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act of 1812. The surveys alone do not establish a title, 
because they afford no evidence of cultivation, or posses- 
sion of the lots designated by them. Thev would have to 
be supplemented by some kind of proof, either oral or 
documentary, of at least two facts; namely, first that the 
lund surveyed was » common field lot, such as was confirmed 
by the act of 1812, and second, that it had been cultivated 
or possessed by the respective claimants before 1803. And 
this proof without the aid of the certificates or other evidence 
of confirmation, was wholly wanting. Or again, if, on the 
other hand, reliance is put on the contirmations for the 
necessary proof of cultivation, or possession, then the 
surveys are of no use to identify tne land confirmed as 
part of that in dispute, because they do not conform, as to 
boundaries, to the land so confirmed. 


In conclusion of the argument under this head, then, we 
submit that when the Supreme Court of Missouri, in the 
closing line of its opinion, filed in accordance with the law 
[R. S. of Mo. 1879, § 3781], decided that ** it, in any 
event, devolved upon the plaintiff to prove affirmatively 
that the claimants, Laroche, Bouis, Baceanne, and Bizet 
did not possess or cultivate their respective parcels,’’ in 
order to overcome the documentary evidence, it thereby in 
effect decided that defendants, bv the documentary ev- 
dence offered by them, consisting of the proofs of confir- 
mation and the surveys spoken of above, established pre- 
sumptively titles in the said claimants under the act of 
1812, such as defeated the title of plaintiff under the act 
of 1820. And we further submit, for the reasons given 
above as to the true effect of that documentary evidence, 
that that court was wrong in so deciding; that that evi- 
deuce was not such proof that the parts of the land recov- 
ered by plaintiff in the Circuit Court, which were embraced 
within the lines of the surveys read in evidence by defend- 
ants, had been cultivated or possessed by the claimants 
named betore 1803, as to require any proof from plaintiff 
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to the contrary ; that while that part of the documentary 
evidence, which consisted of proof of the confirmation by 
the recorder of land titles, ‘* by specific boundaries,’’ of 
three lots in favor of Laroche, Bouis and Baccanne because 
of cultivation and inhabitancy proved to said recorder’s sat- 
isfuction, was sufficient to raise a presumption that the lots 
so confirmed by such specific boundaries had been culti- 
vated, or possessed, by said three claimants respectively, yet 
the other part thereof, bearing upon the question of whether 
or not the lots so confirmed by those specific boundaries 
were a part of the lund in dispute, was not sufficient to 
raise a presumption that they so were, but the contrary ; 
also that that part of the documentary evidence which con- 
sisted of proof of a confirmation in 1835 by the board of 
commissioners in favor of the claimant Bizet of a tract of 
forty arpents of land only, without any specific boundaries 
at all, was not sufficient to raise the presumption that that 
tract, wherever it might be, had been cultivated or pos- 
sessed hy Bizet before 1803; and that the further evidence, 
by which it was sought to show that the land so confirmed 
to Bizet was a part of the land in controversy, was not suf- 
ficient to raise a presumption that it was; and that there- 
fore that court in so deciding, and in reversing the judg- 
ment of the Circuit Court, based upon the opposite view 
of the effect of that evidence, committed error. 

And so for this reason, as well as for those given under 
the first and second heads of our argument, the judgment 
of the Supreme Court should be reversed, and a judg- 
ment be here entered for plaintiff for the whole parcel of 
fifty-three acres recovered in the Circuit Court. 


IV. 


If it should even be held by this court that the effect 
of the documentary evidence as to the titles of Laroche 
and others, was such as to require plaintiff to overcome 
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tt by affirmative proof, yet, if it be also held, that 
neither the reservation in the second section of the act of 
1812, nor the fact that the land in dispute lay within 
the Grand Prairie Common Fields, and was cultivated 
by unknown and unidentified persons before 1803, pre- 
vented the act of 1820 operating to pasa the title to the 
State, then the judgment of the Supreme Court of Mis- 
sour’ must still he reversed, and the cause remanded for 
Surther proceedings. 


The above proposition, we submit, is evident, from the 
fact that the claims of Laroche, Bouis, Baccanne, and 
Bizet, as located by the Cozens surveys, do not cover all 
of the land recovered. There still remains outside of them 
as shown on the diagram B. opposite page 20 supra, a 
parcel of three and one third acres out of the fifty three 
recovered by plaintiff in the Circuit Court. If the first two 
main propositions of our argument are sustained, then the 
plaintiff was certainly entitled to recover that much of the 
land, in any event. 

Though a relatively small part of the property sued for, 
it is no insignificant subject of controversy, and is well 
worth the contest. So, that whatever view may be taken 
by the Court as to the effect of the documentary evidence 
relating to the claims of Laroche, Bouis, and others, the 
plaintiff is yet entitled to recover that parcel. 

Moreover, aside from the fact that this parcel of the land 
was not affected by the decision of the Supreme Court as 
to the effect of that evidence, that decision alone was not 
sufficient to warrant the final jndgment of reversal that was 
entered. Plaintiff under the ruling upon that point was 
entitled to an opportunity to present affirmative proof 
tending to overthrow the presumptive case which that court 
thus held had been made out by defendants by such docu- 
mentary evidence; and, to allow him, to do so, the judg- 
ment of the Supreme Court should have been one remanding 
the case for a new trial, and not a reversal merely. 


So then, even if our views as to the third proposition of 
our brief are not sustained, yet, if the first and second 
thereof are sustained, the judgment of the Supreme Court 
of Missouri should be reversed, and the cause remanded for 
further proceedings. 


But we respectfully submit that the decision of the Su- 
preme Court of Missouri as to the effect of the doc- 
umentary evidence was equally as erroneous, as its decis- 
ion upon the other questions involved; and, that such being 
the case, the judgment of that court should be reversed, and 
anend be put to this long controversy, by the rendition 
here of a final judgment for plaintiff, for the whole of the 
land recovered by him in the trial court by its judgment of 
July 6th, 1882. 


MELVIN L. GRAY, 

JOHN W. DRYDEN, 

ELMER B. ADAMS, 
Counsel for Plaintiff in Error. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


WILLIAM GLASGOW, Jr., 
COMMISSIONER OF THE 16TH SECTION OF 
Townsuip 45, N. R. 7 B., 
Plaintiff in Error. No. 299. 
< 
JOHN BAKER, er at., 
Defendants in Error. } 


Error to the Supreme Court of the State of Missouri. 


STATEMENT, ASSIGNMENT OF ERRORS, BRIEF 
AND ARGUMENT FOR THE PLAINTIFF 
IN ERROR. 


STATEMENT. 


This was an action of ejectment begun, in 1853 by Glas- 
gow, the plaintiff in error, and two others (since de- 
ceased ), as commissioners for the State of Missouri of the 


) 


school section sixteen, in township 45 north, range 7 east, 
t» recover from Peter Lindell, ancestor of the present de- 
fendants, possession of a parcel of said section sixteen 
situated in the county (now city ) of St. Louis, of which said 
Lindell was then in possession. It was begun originally in 
the St. Louis Land Court, and was afterwards transferred 
to the St. Louis Circuit Court. In 1861 Peter Lindell died 
and the cause was revived against defendants as his heirs. 
Since then there have been three several trials of it at 
nisi prius, at each of which the plaintiff recovered part of 
the land sued for, and three several judgments of the Su- 
preme Court of Missouri, by which the judgments below 
were reversed. [See 50 Mo. p. 60; 72 Mo. p. 441, and 
85 Mo. p. 559]. At the last of those trials, had in 1882, 
plaintiff recovered of defendants a triangular shaped tract 
containing about fifty-three acres. 


[See Print. Rec. p. 25 and diagram A. opposite. ] 


This judgment, on appeal by defendants to the St. Louis 
Court of Appeals, was affirmed; [Pr. Rec. p.-495, 496], 
and, upon a further appeal to the Supreme Court of Mis- 
souri, was by that court in 1885 reversed, and a final 
judgment thereupon entered therein for the defendants. 


Print. Ree. p. 525. 
[ 


From this last judgment the plaintiff has brought the 
case here by writ of error. 


ISSUES MADE BY THE PLEADINGS. 


The petition was in the form usual in ejectment, and, after 
alleging the appointment of plaintiffs as commissioners by 
virtue of an act of the State of Missouri, passed in 1851, 
stated that as such commissioners they were entitled to the 
possession of said sixteenth section on Jan. Ist, 1853, and 
that Lindell thereafter had entered upon a parcel thereof 
which he had fenced, containing about two hundred acres, 
and had ejected plaintiff therefrom, etc. [ Print. Rec. p. 4. ] 
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The last amended answer of defendants, filed in May, 
1882, alleged that said sixteenth section, as surveyed by 
the surveyor of the United States in 1818, covered a large 
part of the common field lots of the Grand Prairie belong- 
ing to the inhabitants of the town of St. Louis, and that 
the two hundred acres parcel of said sixteenth section as 
stated in the petition, were all included within said common 
field lots ; that said lots were cultivated by different persons 
of the town or village of St. Louis as common field lots 
belonging to said town or village for several years prior to 
the 20th day of December, 1803; that said inhabitants were 
claimants of said field lots, and that the title to said field 
lots were severally granted to each inhabitant of St. Louis 
according to the extent and boundaries of such possession 
before the 20th dav of December, 1803, by force of the 
act of Congress of the 13th of June, 1812, which passed 
the title of the United States to each of said™inhabitants, 
so cultivating said lots, on said 13th of June, 1812. 

The answer further averred the acquisition by defend- 
ants, and said Lindell, of the titles of said inhabitants who 
cultivated said lots, and that the defendants, and those un- 
der whom they claimed, had been in possession for fifty 
years of the land sued for; and also denied generally all 
the allegations of the petition. 


[Pr. Rec. p. 23. ] 


Plaintiff by reply denied the several affirmative defenses 
of the answer. 4 


[Pr. Rec. p. 24.1] 
EVIDENCE AT THE LAST TRIAL. 


Plaintiff, to sustain the issues on his part, offered evidence 
as follows: 


1. In order to show a reservation by Congress in 1811 
for the maintenance of schools in the township, of section 
sixteen in every township as surveyed, he read: 
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(a.) The ordinance of Congress of May 20th, 1785, estab- 
lishing a system for the surveys of public lands in the West- 
ern Territory, and requiring all said lands to be surveyed 
according to said system, into townships of thirty-six sec- 
tions, and reserving the sixteenth section of every township 
for the maintenance of schools therein, in the following 
terms, to wit: — 

‘¢ There shall be reserved the lot No. 16 of every town- 
ship for the maintenance of public schools within the said 
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(5.) The act of Congress of March 3d, 1811, providing 
for the survey and sale of public lands in the Territories of 
Orleans and Louisiana. [2 Stats. pp. 662, 664.] The 8th 
section provided that the Surveyor-General should cause 
such of the public lands in the Territory of Louisiana as 
the President should direct, to be surveyed and divided in 
the same manner as was provided by law in relation to the 
jands of the United States northwest of the river Ohio and 
above the mouth of Kentucky river. 


(Compare Act of May 18th, 1796, 1 St. p. 464; also 
Act of February L1th, 1805, 2 Stats. p. 313. ] 


The 10th section provided for sales of such of the public 
lands in Louisiana as should have been surveyed according 
to the 8th section. In making such provisions the follow- 
ing language was used : — 


** All such lands shall, with the exception of the section ‘number sixteen,’ 
“which shall be reserved in each township for the support of schools within 
‘*the same, with the exception also of a tract reserved for the support of 
‘a seminary of learning as provided by the seventh section of this act, 
‘‘and with the exception also of the salt springs and lead mines, and 
‘‘lands contiguous thereto, which by the direction of the President of 
‘‘the United States may be reserved for the future disposal of the said 
‘« states, shall be offered for sale to the highest bidder,” etc., etc. 


[2 Stats. p. 665. ] 
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2. To show the grant by the United States to the State 
of Missouri in 1820, of the land in dispute, as section num. 
ber sixteen in Township 45 north, and R. 7 east, of the fifth 
meridinn — he read: 


(a.) The act of Congress of March 6th, 1820, authoriz- 
ing the people of the territory of Missouri to form ia 
constitution and State government, and for the admission 
of such State into the Union. 

By the first four sections, the people of the part of Mis- 
souri Territory described in it were authorized to form for 
themselves a constitution and State government, and to 
that end to vote for representatives to a convention to be 
held in the following June, at which the constitution and 


‘State government should be adopted. 


By the sixth section, five several propositions were offered 
to the convention, when formed, for their free acceptance 
or rejection, and which, if accepted, it was enacted 
should ‘* be obligatory upon the United States.’’- Of 
these propositions the first was in the following words, viz. : 
‘¢ First. That section numbered sixteen in EVERY town- 
ship, and when such section has been sold or otherwise dis- 
posed of, other lands equivalent thereto, and as gontiguous 
as may be, shall be granted to the State for the use of the 
inhabitants of such township for the use of sehools.”’ 

The other four propositions were in substance, that all 
salt springs not exceeding twelve, with six sections adjoin- 
ing, to be selected by the Legislature before 1825, should 
be granted to the state for its use; that five per cent, of the 
the proceeds of sales of lands in the State made by Cun- 
gress, should be reserved for making roads and canals in 
the State; that four sections to be selected by the Legis- 
lature on any public lands, and before any public sale 
thereof, should be granted to the State for fixing their seat 
of government thereon; and that thirty six sections should 
be reserved by the President for the use of a seminary of 
learning, aud vested in the Legislature of that State, 
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And, by a proviso to said sixth section, said propositions 
were stated to be made upon condition that the convention 
should provide by an irrevocable ordinance, (1) that all lands 
sold by the United States should be exempt from all state, 
county or other taxes for five years from the day of sale, 
and, (2) that bounty lands granted or to be granted for 
military services should remain exempt from such taxtation 
for three years from the date of the patents issued for 


them. 
[3 Stats. 547. | 


(b.) The ordinance of July 19th, 1820, of the Missouri 
Convention, chosen and held under the last named act, ac- 
cepting the propositions contained in the act upon the 
terms therein prescribed, and ordaining that lands sold by 
the United States, or granted for bounties, ete., should be 
exempt from taxation for the several times mentioned in 
said act. 


[ Rev. Stat. Mo. 1825, pp. 40-42. ] 
(R. S. Mo. 1879, XLLX and L.] 


3. To show that section number 16, in township 45 
north, range 7 east, had been surveyed and located by the 
United States prior to said act of Congress of March 6th, 
1820, namely, in 1818 [although the fact was admitted by 
the answer ], plaintiff read: — 

(a.) Certified copy of the township plat of said township, 
made under directions of William Rector, surveyor of the 
lands of the United States, of date March 31st, 1817. On 
said plat fractional section number sixteen appears marked 
as containing 283,47, acres, and bounded as follows: North 
and east by Survey No. 2499, of Martin Countz’ tract un- 
der certificate No. 145; south by Survey No. 903, of Widow 
Camp tract; and west partly by Survey No. 2712 of James 
Conway’s tract under N. M. certificate 348, and partly by 


. 
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Survey No. 2500 of Joseph Hunot tract, under N. M. cer- 
tificate No. 161. 


* 


(Print. Rec., pp. 26 and 29. ] 


(6.) Certified copy of the field notes of the survey of 
said section sixteen, dated July 29th, 1818, made by Jos, 
C. Brown, from records of tield notes of publie surveys in 
Missouri, on file in office of custodian of the archives of 
United States surveys in Missouri. 


[ Print. Rec. p. 30.) 


(c.) Certified copies of said United States surveys Nos. 
2499 M. Coontz, 903 Widow Camp, 2712 Jas. Conway 
and 2500 Joseph Hunot, made in 1818, 1819 and March, 
1820, in all of which the location and survey of said sec- 
tion No. 16 as on said township plat, is recognized and 
mentioned. 


[Pr. Ree. pp. 40-43.) 


4. To show the authority of plaintiff to sue as commis- 
sioner, he read: — ° 

(a.) An act of the General Assembly of Missouri of 
March 3rd, 1851, by which authority was giver to the 
County Court of St. Louis County to appoint three com- 
missioners to take possession of said sixteenth section and 
sell it, and also sue for and recover possession of any of it 
held adversely. 


| Mo. Sess. Acts L851, p. 706.) 
(6.) Order of said County Court made in April, 1851, 


appointing plaintiff and two others (since deceased) as 


commissioners under said aet. 


[Pr. Rec. p. 29. ] 
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5. To show that the land in dispute—which it was ad- 
mitted was within the limits of the Grand Prairie Com- 
mon Field of St. Louis, as it existed before 1803, — was not 
affected by the reservation contained in section 2 of the act 
of Congress of June 13th, 1812, referred to in defendant's 
answer and hereinafter copied [see p.// infra), and which 
section in substance was that all of the town or village lots, 
out-lots or common field lots of certain towns and villages, 
(of which St. Louis was one), included in the out bound- 
ary lines of said towns respectively, to be surveyed by 
the principal deputy surveyor of Missouri territory, as re- 
quired by the first section of the act, that were *‘not right- 
fully owned or claimed by any private individuals,’’ to the 
extent of one-twentieth of the whole of the land within 
the general survey of each town respectively, should be re- 
served for the support of schools in such town, and to show 
that said land had not in 1820 been ‘sold or otherwise dis- 
posed of’’ by reason of the provisions of said second 
section of said act of 1812, the plaintiff offered evidence as 
follows to wit: 

(a.) Record of the incorporation of the town of St. 
Louis in November, 1809, showing the corporate limits 
thereof as then established. 

[Pr. Rec. pp. 39 & 40.) 

(5.) The incorporation in 1833 of the Board of St. Louis 
Public Schools by an act of the Legislature of Missouri of 
February 13th, 1833, by which the title to all lands or lots 
in or near the City of St. Louis, granted to the inhabitants 
of St. Louis by the United States for school purposes, were 
vested in said Board, and the charge and control thereof 
given to it. 


[ Mo. Sess. Acts 1833, p. 37. ] 
And the organization of said Board as a corporation in 


1833. 
[ Pr. Rec. pp. 31 and 32. ] 
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(c.) Instructions in 1839 from the Commissioner of the 
General Land Office to the Surveyor-General at St. Louis, 
advising him that the area out of which vacant lands were 
to be set apart to the City of St. Louis for support of 
schools, under the provisions of the second section of said 
act of June 13th, 1812, and the act supplementary thereto 
passed May 2th, 1824 [See 4 Stats. pp. 65 and 66], was 
that included within the corporate limits of St. Louis as 
they existed on June 13th, 1812, and established by its said 
incorporation in 13809, and directing him with reference to 
the application theretofore made to him by the Board of 
St. Louis Public Schools in 1837 for a survey and setting 
apart to it of certain parcels of laud in said area, claimed 
by it to be vacant, that he should proceed, and so survey and 
set apart to said Board such lands in said area as were va- 
“aunt, and as the Board should select, but not exceeding alto- 
gether one-twentieth of the whole area of land in said cor- 
porate limits, and should keep a register of the areas of the 
different tracts set apart from time to time, so as to prevent 
the possibility of exceeding the quantity of one-twentieth 
of the entire area of the town. 


(Pr. Ree. pp. 58-61.) 
° 

(d.) Copy of map, made by William Milburn, surveyor 
of the lands of the United States in Illinois and Missouri, 
upproved December 8th, 1840, showing the out-boundary 
line of the town of St. Louis as surveyed by him pursuant 
to the provisions of the Ist section of the act of June 13, 
1812, usually called map X. 

The out-boundary, #s marked on this map, included the 
entire area of the town of St. Louis, as legally incorporated 
in 1809; also the entire St. Louis Common Field lots which 
lay immediately adjoining the town, and to the north and 
west thereof, and the entire commons of said town lying for 
three or four miles to the south and southwest thereof, but 
did not include any of the common field ldts in the Grand 
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Prairie Common field or in the Cul de Sac, or Barrierre des 
Noyers Common Fields, all of which lay at some distance 
from the corporate limits of the town. The east line of the 
Grand Prairie Common Field lots was about half a mile 
west of the west line of the St. Louis Common Field, and 
about two miles or more west of the then corporate limits 
of the town. The Cul de Sac Common Field lots lay to the 
south of those of the Grand Prairie; the Barrierre des Noy- 
ers field lots lay still further to the south of those in the 
Cul de Sac field. The relative positions of all can be seen 
on said Map X. [See 2d Map, bet. pp. 30 and 31, Pr. 
Rec. | 


(e.) That in 1853 said Board of Public Schools of St. 
Louis, being dissatisfied with the out-boundary survey of 
1840, shown by said map X, applied to the commissioner of 
the General Land Office to have a corrected survey made, by 
which the said Barrierre des Noyers, Cul de Sac and Grand 
Prairie Common Fields shouid be included therein in addi- 
tion to what had been included in the boundary shown on 
map X; that this application was fortified with arguments 
and fully heard, but that the commissioner in 1854 refused 
the application, and that on appeal from his decision to the 
‘Secretary of the Interior it was, by that officer, in 1854 
affirmed. 


(Pr. Rec. pp. 33-39. ] 


(f.) That in 1863 the Surveyor General at St. Louis, 
having under the provisions of said act of May 26th, 1824, 
and the instructions of the commissioner, set apart to the 
city of St. Louis, for support of schools, a certain tract of 
vacant land within the limits of the town as it stood incor- 
porated in 1812, containing 109 acres, advised the said 
Board of Public Schools, in a letter of date February 10th, 
1863, that he had so done and that in so doing he had satisfied 
the claim of the Board for lands, the entire quota of one- 
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twentieth of all the lands, to which it was entitled under the 
acts of 1812 and 1824, having been then set apart to it; 
also that on receipt of said letter the said Board, by a 
resolution duly adopted by it, accepted said assignment of 
said tract to it, and spread said letter upon its record. 


| Print. Rec. pp. 48, 49.) 


(g-) That during the period from 1855 to 1864 said 
Board of Public Schools, in sundry suits of ejectment to 
which it was a party, used in evidence said map X. to show 
that the land in dispute in such suits was within the bound- 
ary shown thereon, and had ciaimed under said map; also 
that it had procured to be assigned to it about six or seven 
hundred acres of land. 


(Pr. Ree. pp. 49 & 61. | 
6. Plaintiff also read in evidence (a.) said 


ACT OF JUNE 13, 1812, 


of which the title and the first two sections are as fol- 
lows: — 

‘¢ An act making further provision for settling the claims 
to land in the Territory of Missouri: ”’ ° 

‘* Sec. 1. Be it enacted by the Senate and House of Repre- 
‘‘ sentatives of the United States of America in Congress 
‘sassembled, That the rights titles and claims, to town or 
‘* village lots, out lots, common field lots and commons, in, 
‘¢adjoining and belonging to the several towns or villages 
‘©of Portage des Sioux, St. Charles, St. Louis, St. Ferd- 
‘¢inand, Villago a Robert, Carondelet, St. Genevieve, New 
‘¢ Madrid, New Bourbon, Little Prairie and Arkansas, in the 
‘¢ Territory of Missouri, which lots have been inhabited, cul- 
‘* tivated, or possessed, prior to the twentieth day of Decem- 
‘* ber, one thousand eight hundred and three, shall be and 
‘* the same are hereby confirmed to the inhabitants of the 
‘* respective towns or villages aforesaid, according to their 
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‘* several right or rights in common thereto: Provided, that 
‘* nothing herein contained shall be construed to affect the 
‘* rights of any persons claiming the same lands, or any part 
‘¢ thereof, whose claims have been confirmed by the board 
‘*of commissioners for adjusting and settling claims to land 
‘sin said Territory. And it shall be the duty of the princi- 
‘* nal deputy surveyor for the said territory as soon asmuay he, 
‘*to survey or cause to be surveyed and marked (where 
‘the same has not already been done, according <2 law), 
‘* the outlboundary lines of the said several towns or vil- 
‘* lages so as to include the out lots, common field lots, and 
‘* commons, thereto respectively belonging. And he shall 
‘‘make out plats of the surveys, which he shall transmit 
‘* to the surveyor general, who shall forward copies of said 
‘‘ plats to the commissioner of the general land office, and 
** to the recorder of land titles; the expense of surveving, 
‘** said out-boundary lines shall be paid by the United States 
‘¢ out of any moneys appropriated for surveying the public 
‘‘ lands: Provided, that the whole expense shall not ex- 
** ceed three dollars for every mile that shall be actually 
‘* surveyed and marked.”’ 

‘Sec. 2. And he it further enacted, That all town or 
‘‘ village lots, out lots, or common field lots ¢acluded in 
‘*such surveys, which are not rightfully owned or claimed 
** by any private individuals, or held as commons belonging 
**to such towns or villages, or that the President of the 
‘* United States may not think proper to reserve for 
‘* military purposes, shall be and the same are hereby 
‘* reserved for the support of schools in the respective towns 
‘‘or villages aforesaid: Provided, that the whole quantity 
‘of land contained in the lots reserved for the support of 
**schools in any one town or village, shall not exceed one- 
** twentieth part of the whole lands included in the general 
** survey of such town or village.’’ 


? 


[2 Stats. pp. 749 and 750. ] 
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(b. ) And said 


ACT OF MAY 26, 1824, 


of which the title and the first three sections are as fol- 


OWS: 


‘* An act supplementary to an act passed on the 13th of 


June, 1812, entitied ‘ An act making further provision for 
settling the claims to land in the territory of Missouri.’ ”’ 
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‘Sec. 1. Be it enacted, etc. That it shall be the duty 
of the individual owners, or claimants, of town or vil- 
lage lots, outlots and common field lots, in, adjoin- 
ing or belonging to, the several towns, or villages, 
é&r* * &. Lew, * * * eee oe 
lots were confirmed by the Act of Congress of the 
thirtieth (thirteenth) of June, one thousand eight hun- 
dred and twelve, entitled *‘Anact making further pro- 
vision for settling the claims to land in the Territory of 
Missouri,’ on the ground of inhabitation, cultivation or 
possession, prior to the twentieth day of December, one 
thousand eight hundred and three, to proceed, within 
eighteen months after the passage of this act, to desig- 
nate their said lots, by proving before the recorder of 
land titles for said state and territory, the fact of such 
inhabitation, cultivation, or possession, and the bounda- 
ries and extent of each claim, so as to enable the survey- 
or-general to distinguish the private, from the vacant lots, 
appertaining to the said towns and villages. 

** Sec. 2. And be it further enacted, That, immediately 


‘after the expiration of the said term allowed for proving 


such facts, it shall be the duty of the surveyor-general, 
within whose district such lots lie, to proceed, under the 
instructions of the commissioner of the general land of- 


fice, to survey, designate, and set apart to the said towns 


and villages, respectively, so many of the vacant town or 
village lots, outlots and common field lots for the sup- 
port of schools in the said towns and villages respectively, 
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‘¢asthe President of the United States shall not, before that 
‘* time have reserved for military purposes, and not exceeding 
** one-twentieth part of the whole lands included in the gen- 
‘s eral survey of such town, or village, according to the pro- 
‘* visions of the second section of the above mentioned act 
‘‘of Congress; and also, to survey and designate, so soon 
‘‘ after the passage of this act as may be, the commons be- 
‘* longing to the said towns and villages, according to their 
‘‘ respective claims and confirmations, under the said act of 
‘* Congress, where the same has not already been done: 
‘* provided, that lots relinquished to the United States on 
‘*account of damages done them by the earthquakes, and 
‘in lieu of which lands have been located elsewhere, shall 
‘¢neither be so designated or set apart, nor taken into the 
‘¢ estimate of the quantity to which any town or village is 
‘* entitled. 

*¢Sec. 3. And be it further enacted, That the recorder 
‘* shall issue a certificate of confirmation for each claim con- 
‘+ firmed, and shall receive for the services required of him by 
‘¢ this act, the sum of one dollar for each lot so proved to 
‘¢ have been inhabited, cultivated and possessed, to be paid 
‘* by the respective claimants; and, so soon as the said term 
‘¢ shall have expired, he shall furnish the surveyor-general 
*¢ with a list of the lots so proved.to have been inhabited, 
‘‘ cultivated, or possessed, fo serve as his quide in distin- 
‘‘ guishing them from the vacant lots to be set apart as 
‘above described, and shall transmit a copy of such list to 
‘¢the commissioner of the general land office.’ 

[4 Stats. pp. 65 and 66. ] 


b 


(c.) Also, 
ACT OF JANUARY 27, 1831, 
of which the title and the second section are as follows : — 


‘¢ An Act further supplemental to the act entitled * An act 
making further provision for settling the claims to land 
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in the ‘Territory of Missouri, passed the 13th day of 
June, 1812.’ ”’ 
= . © * * fad *. 

‘¢ Section 2. And be it further enacted that the United 
‘« States do hereby relinquish all their right, title and inter- 
‘¢ est in and to the town and village lots, outlots and com- 
‘¢ mon field lots in the State of Missouri reserved for the 
‘¢ support of schools in the respective towns and villages 
‘*aforesaid’’ [of which St. Louis is one] ‘* by the second 
‘¢ section of the above recited act of Congress, and that 
‘* the same shall be sold, or disposed of, or regulated for the 
‘* said purposes, in such manner as may be directed by the 
‘¢ legislature of said State.”’ 


[4 Stat. 435. ] 


Defendants admitted that they were in possession of the 
land sued for. 


DEFENDANTS’ CASE. 


The defendants offered evidence on their part as follows: 

1. In order to show an outstanding title to all the land in 
dispute, and also that all of it had been disposed of before 
1820 by virtue of the first section of the said act of June 
13th, 1812, they proved by a witness, whose evidence was 
uncontradicted, that during Spanish times and prior to the 
20th of December, 1803, the entire area of the Grand 
Prairie Common Field — of which it was admitted the land 
in dispute was part —had been cultivated by inhabitants 
of the village of St. Louis in lots adjoining each other, of 
various widths (ranging from one arpent to three arpents), 
running east and west, with co-terminous limits, entirely 
across the field. 

The witness could not name or identify the per- 
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sons who so cultivated, or say what person had cultivated 
the land in dispute, or any particular lot or parcel in the 
whole area of the field, which was further shown to be a 
tract of some three miles long by one and a half miles broad. 
It appeared from the testimony, that the Grand Prairie 
Common Field was not a fenced field, and never had a fence 
around it, the cattle of the inhabitants being kept within 
the St. Louis commons, which was a fenced inclosure to the 
south and west of the village, and that the fence, which in- 
closed said commons, fell down about the time of the 
change of government, and that after it fell down there was 
no further cultivation in said Grand Prairie Common Field. 


(Pr. Rec. pp. 62 and 63.) 


CLAIMS OF LAROCHE, BOUIS, BACCANNE AND BIZET, SET UP 
BY DEFENDANTS. 


2. To show titles to certain parts of the land in dispute, 
under which they claimed or which were outstanding, and 
that those parts had been disposed of by the United States 
before 1820, by virtue of the said act of June 13th, 1812, 
they offered evidence as follows : — 


LAROCHE CLAIM. 


(a.) Of a claim made in 1825 before Theodore Hunt, the 
Recorder of Land Titles, pursuant to the provisions of said 
act of 1824, by the representatives of one Louis Laroche; 
that he or those under whom he claimed had before Decem- 
ber, 1803, cultivated a common field lot of the extent of 
two arpents wide by forty arpents long, bounded south by 
the field lot claimed formerly bya man named Rondo, north 
by a field lot formerly owned by Parent, and east and west 
by vacant land. (Printed Record, p. 233.) 

To locate the claim on the land in dispute they offered :— 

(1st.) A survey No. 1665 made by Wm. H. Cozens 
(Pr. Rec. 236 et seq.) approved by the Surveyor-Genera! 
May 2 3rd, 1857 (Pr. Rec. 238). 
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(2nd.) A certificate of Adolph Reynard, Recorder of 
Land Titles in 1857, dated September 3rd, 1857, to the 
effect that the legal representatives of Louis Laroche were 
confirmed under the acts of May 26th, 1824, and January 
27th, 1831, in their claims to a tract of 2 by 40 arpents 
as before then surveyed by Mr. Cozens. 


(Printed Record, page 235. ) 


In rebuttal (which may be better noticed here) the 
plaintiff put in evidence a copy of Hunt’s lists of confir- 
mations (Pr. Rec. 435 and 436) which shows that Ree- 
order Hunt, before whom the Laroche claim was presented, 
did on July 28th, 1825, confirm to the legal representatives 
of Louis Laroche, under the claim first above mentioned, 
alot of 2 by 40 arpents, situated in the Big-Prairie near 
St. Louis, bounded south by the field lot claimed formerly 
by a man named Rondo; east by vacant land; north by 
a field lot owned by Parent, and west by vacant land. 

Ihe survey so made by Mr. Cozens (No. 1665) bounds 
the Laroche claim on the south by land of the legal repre- 
sentatives of Vincent Bouts, instead of Rondo, as in the 
Hunt confirmation ; and on the north by land of /egal rep- 
resentatives of Louis Lacroix, instead of Parent, as in 
the Hunt confirmation (see Survey and Plat Pr. Rees pp. 
239-241), although a lot was found by him and surveyed 
and located for the legal representatives of Parent on the 
4th lot north of Laroche. (See Mosberger Map, Pr. Rec. 
p. 202.) 

This survey locates the Laroche claim (as to the south 
half thereof) across the land of the 16th section recovered 
by plaintiff and thereby interferes with it to the extent of 
about 18 acres. 


(See Plat and Survey, Pr. Rec. 239-241.) 


BOUIS CLAIM, 


(6.) Of a claim of the legal representatives of Vincent 
Bouts under Pierre Chouteau, made before Recorder Hunt, 
} 2 
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June Ist, 1825, of « common field lot in the Big Prairie, 
having an extent of two arpents front by forty deep, 
bounded north by field lot formerly owned by Le Berge 
and south by the lot formerly owned by John B. Proven- 
chere, on the ground of cultivation thereof, before 1803, by 
Alexis Marie, who sold to said Chouteau. To prove such 
cultivation they showed, that said claim had been confirmed 
by said Hunt on June Ist, 1825, for the extent, and with 
the boundaries as claimed, and as given above, he acting 
under the provisions of said act of Mav 26th, 1824. 

To show the location of said lot as so contirmed by said 
Hunt, they read in evidence a survey, No. 1815, made in 
1850-1855, by said Wm. H. Cozens, of a lot described 
therein, as being bounded north by lot of the legal repre- 
sentatives of Louts Laroche instead of Le Berge, as in the 
confirmation, and south by lot of the legal representatives 
of Guillaume Bizet instead of Provenchere, as in the con- 
firmation. 

This survey located the lot described therein on and 
across a part of the land sued for herein and interferes 
with it to the extent of 24 and 77-100 acres. 

(See Plat and Survey, Pr. Ree. 254-259. ) 
BACCANNE CLAIM. 


(c.) Of a claim of Baptiste Reviere dit Baccanne made 
in July, 1825, before Theodore Hunt, recorder of land titles, 
of a lot, of one arpent in front by forty in depth, in the Big 
Prairie common field, bounded north by the field lot former- 
ly owned by fondo, south by the field lot formerly 
owned by Baptiste Corno, and east and west by vacant 
land, on the ground of cultivation thereof by him before 
December, 1803. To show such cultivation they proved, by 
the record of confirmations made by said Hunt under the 
provisions of said act May 26th, 1824, that it had been 
confirmed by him July 28th, 1825, to said Baecanne or his 
legal representatives, with boundaries the same as claimed, 
and as before stated. 

[Pr. Rec. 276.] 
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No survey showing the location of this claim upon any 
of the land in dispute was put in evidence by defendants, 
but in the said survey, No. 1813 of said lot claimed by the 
representatives of Vincent Bouis, above mentioned, refer- 
ences were made to a survey of a lot of said Baccanne’s 
legal representatives, as covering the south half of the said 
lot surveved to said Bouis’ representatives by said survey 
1813, and this was also shown on the plat of said survey 
1813, and, us it so appears, it is bounded on the north by 
land of the legal representatives of Vincent Bouts instead 
of Rondo, as in the confirmation, and on the south by 
land of the legal representatives of Guillaume Bizet in- 
stead of Baptiste Corno, as in the confirmation. 


[ Print. Ree. pp. 255-258. | 
BIZET CLAIM. 


(d.) Of a claim of the legal representatives of one 
GUILLAUME Bizet to ‘* forty arpents of land situate in the 
ul de Sac of the Grand Prairie,’ ‘* See Livre Terrein, 
book No. 1, page 21; book F’., page 155,”’ presented June 
2, 1835, to the board of commissioners appointed for the 
adjustment of land claims in Missouri under the act of 
Congress of July 9th, 1832 [4 Stats. pp. 565-567]. Io 
prove the confirmation of this claim, they read the record 
of the proceedings of said board of June 12th, 1835, in 
which it appeared that the board confirmed the claim to 
‘the legal representatives of said Bizet, ‘* according to the 
concession.’’ No proof was made as to what the conces- 
sion was, nor was the land so confirmed described, except 
as above stated; and the contents of page 21 of book 1 
of Livre Terrein referred to, as above, for a description, 
were not put in evidence. 


(Print. Ree. p. 280. ] 


For further proof of the confirmation of said claim of 
Bizet, they also invoked the provisions of the act of July 
4th, 1836 [5 Stats. p. 126], by which [section 1] it was 
provided, that the decisions made by the above named board 


— 20 — 


of commissioners, as entered in the transcript of decisions 
transmitted by them to the commissioner of the General 
Land office, should be,and were confirmed—but saving and 
reserving to all adverse claimants the right to assert the 
validity of their claims in the courts —and by which also, 
[section 2] it was provided, that if any tracts so confirmed 
had been previously located by any other person under any 
law of the United States, or had been surveyed and sold by 
it, then the act should confer no title in opposition to the 
rights acquired by such location or purchase. [5 Stats. pp. 
126 & 127. | 

To prove the location of the land, so claimed to be con- 
firmed to said Bizet’s representatives, they put in evidence a 
survey No. 3340 made by said Wm. H. Cozens, Deputy Uni- 
ted States Surveyor, in the years 1850 to 18955, in which tie 
land surveyed was shown to be a lot, of one arpent in front 
by forty arpents deep, in the Grand Prairie Common Field, 
crossing diagonally the land recovered by plaintiff, and inter- 
fering with it to the extent of six ,74, acres, and bounded 
north by land surveyed by said Cozens as lot of Vincent 
Bouis’ representatives, and south, so far as it interfered 
with the land recovered by plaintiff, by the remainder of 
said section sixteen. 


[Pr. Rec. pp. 281-284]. 


(e.) Besides the parts of the land sued, for and recovered, 
that were intersected by said claims of said Laroche, Bouis 
Baccanne and Bizet, us located by said surveys, there 
remained, in the southwest corner, a parcel of about three 
and one-third acres in extent not covered by any of said 
claims. The relative locations of all of said claims, and 
of said parcel remaining outside of them, are shown on the 
diagram B. opposite. 


EXTENT OF EVIDENCE OF CULTIVATION AND LOCATION OF 
THESE CiLAIMS. 


Aside from the effect of said several proofs of the con- 
firmations of said three claims Laroche, Bouis and Baccanne 
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before the recorder of land titles and of that of the said 
claim of Bizet, before said Board of Commissioners, as evi- 
dence of inhabitation, cultivation or possession before 1803 
by said several claimants of any of the said lots, there was 
no evidence which located the inhabitation, cultivation or 
possession of them, or any of them, on said particular lots 
claimed by them respectively. 

Aside also from said surveys of said Cozens, made in 
1850 to 1855, there was no proof that the lands, so claimed 
to have been confirmed to said several claimants, were 
located where said surveys showed them to be, or formed 
any part of the land in controversy. 

The admissibility of said surveys, as evidence to show 
that said lands claimed by said claimants were any part of 
the land recovered, or were properly located as by the 
said surveys they appeared, was questioned by objections 
thereto, made by the plaintiff at the trial, and was passed 
upou in the declarations of law given by the court at 
the close of the trial. The declarations given were to the 
effect, that so far as said surveys purported to follow and 
conform to the boundaries of the lands confirmed, as stated 
in the certificates of confirmation, they were prima facie 
evidence of the correct location of such confirmations. 


(Pr. Rec. pp. 447-448. | 
COZENS’ SURVEYS. 


As the judgment of the Supreme Court reversing that of 
the trial court involved the correctness of the latter’s rul- 
ng as to the effect of said surveys, and proofs of confirma- 
tion, as evidence to establish a disposition to said claimants 
by the United States, before 1820, of the parts of the land 
sued for, covered by their claims as so located, and, there- 
fore, of titles outstanding in said claimants, or those deriv- 
ing title under them, superior to that of the plaintiff, it is 
necessary to set out the further facts appearing in the record, 
as to how, and by what authority, said surveys were made. 


anil cis 


As has alrvady been seen, they were made by William H. 
Cozens, adeputy United States Surveyor for Missouri, in the 
years 1850to 1855. The instructions under which he acted 
were given him by the Surveyor General for Illinois and 
Missouri, by two letters of date May 9th, 1846. 


[Pr. Rec. pp. 96-101. ] 


In them a list of the claims to be surveyed was given’ 
all of which were said to be situated in the Grand Prairie 
Common fields, and he was directed to survey and connect 
them with adjacent surveys. In that list were included the 
following: 

‘ist. Baptiste Riviere dit Baccanne, — 1 by 40 arpents.”’ 
‘¢10th. Louis Laroche, ; ee ie 
19th. Guillaume Bizet, . , kee .* 


[Pr. Rec. p. 96.) 


A number of papers were referred to as being inclosed, 
including certain transcripts from the offices of the Surveyor 
General, and the Recorder of Land Titles, of claims con- 
firmed and unconfirmed, which were marked D. and E. It 
was also said therein as follows: 

‘‘4th. The papers D. and E. show everything, it is be- 
‘¢ lieved, on the subject of the aforesaid claims that is to be 
‘¢ found in this office, or in the office of the recorder of land 
‘¢ titles, and, as the information which they afford is by 
‘*no means satisfactory in respect to some of the claims, it 
‘sis expected that the persons interested will afford you 
‘¢such additional proof as to the localities of their claims as 
‘¢it may be in their power to farnish.’’ 

‘¢d5th. You are to respect only such evidence produced 
‘*by the claimants as mav be in writing, and which ought to 
‘+ be filed in this office for further reference. But, in the 
‘¢ case of deeds being presented, which of course will not be 
‘given up to you, you will state in your field book the 
‘s substance of the same, by which you will have to be 
‘¢ governed; give the names of the parties, dates, and the 
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‘*books and pages where they are recorded.’’ 

‘¢ 6th. In case you should tind it impossible to keep up a 
‘* regular connection of the several tracts for want of the 
‘* proper data and any one or more of the claimants should 
‘* be able to prove the precise situation of his or their 
‘* original improvements, you can survey such tract or 
‘¢ tracts so as to include the improvements. The lines, 
‘* however, are to be run as mentioned under the 2d head, 
* * * * * * ° . * * ¢ 

‘9th. As the lands are very valuable, on account of 
‘** their proximity to the city of St. Louis, your surveys may 
‘* give rise to a good deal of litigation, unless the greatest 
** possible care be taken to put each claim in its proper place. 
‘It is, theretore, hoped that you will not suffer yourself to 
‘*be biased by any one, but to act in your capacity as 
‘* deputy surveyor without fear, favor or affection.”’ 

Contemporaneously with the giving of these instruc- 
tions to Cozens the Surveyor-General published in 
two newspapers at St. Louis, a notice to ‘* all per- 
sons interested in the confirmed private land claims 
in the Grand Prairie and Cul de Sae common fields,’’ in- 
forming them that Mr. Cozens had been instructed to sur- 
vey, and connect with adjacent surveys, the same claims 
listed in the instructions spoken of above, including that 
of Baccanne, of 1 by 40 arpents, of Laroche of 1 by 40 
(not 2 by 40) arpents, and of Bizet of 1 by 40 arpents, 
and that he would begin his operations on the ground about 
the 18th of May, when all who thought proper might at- 
tend. As to the evidence by which he was to be guided in 
fixing locations the notice stated as follows : — 

‘¢ Mr. Cozens is furnished with copies of, and extracts 
‘¢ from, such of the files and records of this office, and that 
‘¢ of the United States recorder of land titles, as relates tu 
‘¢ the confirmations and localities of the several claims; but, 
‘sas a number of the tracts cannot be located by the data 
‘¢ thus furnished, I have to call on those interested for such 
‘* additional evidence as it may be in their power to pro- 
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‘*duce. The evidence must be in writing, in order that it 
‘* may be filed in this‘office for future reference. It should, 
‘‘if possible, consist of depositions taken on the ground, 
‘as to the situation of original improvements, and cer- 
‘* tified copies or extracts from the records of the recorder 
‘*of St. Louis County, but any other written evidence will 
‘* be received and filed, which the owners may suppose will 
** throw any light on the subject in question.”’ 


[Pr. Rec. pp. 99 and 100. ] 


The instructions thus given to Mr. Cozens in May, 1846, 
required him to complete the surveys, within three months 
from their date, but it was not until some time between 1851 
and 1855 thut he reported them as complete. 


[Pr. Rec. p. 171, pp. 191, 192.] 


In May or June, 1846, he began the work assigned him, 
and, repairing to the site of the Grand Prairie Common 
Field, was there attended by sundry of the ancient inhabi- 
tants of St. Louis, who made statements to him in relation 
to the cultivations and localities of the inhabitants in 
Spanish times. These statements of the old inhabitants 
were by him reduced to writing, and were afterwards sworn 
to by them respectively, thus making certain affidavits which 
were offered in evidence [see pages 75 to 87 of Printed 
Record]. 

These affidavits show that the witnesses did not make 
statements as to the boundaries of the confirmed claims 
alone, but they generally relate to the /ocus of the original 
cultivations or possessions. 

[See Pr. Rec. p. 167. ] 

All that was said by those inhabitants to him was not 
so taken down, but some of the information derived from 
them was without any verification by oath. 


[Pr. Rec. p. 166. ] 
TESTIMONY OF W. H. COZENS, AS TO SURVEYS. 


Mr. Cozens testified for defendants, and speaking of the 
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extent to which he was guided by the instructions given 
him, and of what he conceived to be his duty, and authority 
to fix the locations of the lots either named in the list given 
him or not, said in answer to questions as follows: 


“Q. Did you act under those instructions? A. I did, 
sir. 


Q. Did you obey them? A. [ did sir. 

Q. In all particulars? A. I think in all particulars as 
far as I can understand them. There was a great deal of 
latitude left me in these instructions of 1846 [ Rec. p. 194]. 

® 
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Q. You were directed in the instructions of 1846, to sur- 
vey a tract for Louis Laroche were you not? A. Yes sir, 
I think that was one of them. 

Q. What width? A. Two arpents. 

Q. What width were you instructed to survey? A. I 
dont remember: that is set forth. If you will read those in- 
structions you will find the office says they are not reliable ; 
that their information is not reliable, and they left it to me 
to make a thorough investigation by all the information I 
can get through witnesses, in writing — parties in interest — 
examining deeds, and report to the office the result of my 
investigation, which I did. ° 

Q. Now I call your attention to instruction No. 10? A. 
Yes; one by forty. 

Q. You were instructed then to make a survey to Louis 
Laroche of one by forty? A. Not positive. 

Q. Is there any condition there? A. I wish you would 
turp to the pages ; you will find plenty of them, sir. 

Q. Were you not directed to survey according to the von- 
firmation? A. PerhapsI was. [Pr. Rec. p. 195.] 

° * * e * * . * ° * 

The record of the confirmation of the claim of Laroche, 
in which the confirmation appeared to be of a lot, one by 
forty, and not two by forty; being shown him he testified 
thus :— 

‘¢Q. How did you make a survey under those instructions 
of this confirmation? A. Under general instructions all 
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the way through; uuder the authority of those instructions. 

Q. Then you say that under the authority of these in- 
structions you surveyed this lot thus confirmed, two by 
forty? A. I did sir, because I was authorized to do it, and 
the office approved my work a(terwards. 


e * * » * e * * a e se 


Q. You did’nt, in point of fact, survey « lot to Louis 
Laroche of one by forty as directed and so confirmed? 
A. I did as directed, but not as confirmed. [Pr. Rec. p. 
196. ] 

And again :— 

‘<Q. Did you make any surveys not comprehended in 
these instructions? A. I think I did, sir —no, not com- 
prehended in them, but read a portion of these instructions 
that gave me the latitude to do those things. The office ex- 
pressly says in those instructions, if I recollect right — and 
Ihave not read them for many years — that they did not 
have correct data in their office, and they authorized me by 
certain processes to obtain that data, and that information, 
which I did do, and made my report in the shape of a his- 
tory to that office of all my transactions, of all the deeds, 
records, archives and witnesses that I had examined.’’ 
[Pr..Rec. p. 196 and 197.] 
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Again, being interrogated concerning his survey of a lot 
_ 2 by 40 arpents for Laroche, when the confirmation was J 
by 40 arpents, he was asked if he could point out in his in- 
» structions any direction to so survey a tract 2 by 40 ar- 
_ pents, and answered as follows :— 

__ **No, sir; I don’t suppose I could —the particular docu- 
ment. I think it is embraced in some of these lists, but 
they are not all here ; therefore I can’t point them out; but 
think the general tenor of my instructions shows that I 
d « latitude to make surveys by the information I could 
by ee those living witnesses, or any information, 
1 + it to the office with my field notes,”’ 
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Also again :— 

‘¢Q. Were you not to be governed by the information 
that you were directed to get; was the information you 
were directed’ to get to be used in connection with the 
execution of the survey you were specifically directed to 
make?’’ and answered as follows : — 

‘©A. Yes, sir and I did use it specifically. In every 
tract surveyed I gave a history of it, with that infor- 
mition. I understand these instructions didn’t limit me 
to that list. It was my instructions from the office that 
I was not limited by that list, but that I should use due 
diligence and exertion to get such data outside of their 
office as would supply their omissions.”’ 


[ Printed Rec. p. 198. ] 


The instructions given to Mr. Cozens in May, 1846, as 
already seen, did not include any lot or claim of Vincent 
Bouis, as one directed to be surveyed. From the recital 
in the survey No. 1813, made by him of the confirmed 
claim of said Bouis already spoken of, it appears that it 
was made in the years 1850 and 1855, and in February, 
1855 the Surveyor-General by a letter of February®22d, 
directed him to include it also in the surveys to be reported 
by him. 


(Pr. Rec. p. 154. | 


As also seen the surveys so made by Cozens between 
1846 and 1855, upon information obtained cutside of the. 
certificates of confirmation, did not, so far as the claims of 
Laroche, Bouis and Baccanne, were concerned, agree with 
those certificates. 

The survey of the Laroche claim was of a lot éwo arpents 
wide by forty arpents in length, instead of one by forty as 
confirmed, and the boundaries, instead of being Parent on 
the north and Rondo on the south, as in the certificate, were 
Lacroixon the north and Bouis on the south. 
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The survey of the Bouis claim was of a lot bounded 
north by Laroche and south by Bizet, and not, north by 
Leberge and south by Provenchere, as in the certificate. 

And the location of the Baccanne claim, for which there 
is no survey in evidence, but which appears on the Bouis’ 
survey, was of a lot bounded north by Bouis and south by 
Bizet, instead of north by Rondo and south by Corno, as in 
the certificate. 


In rebuttal of defendants’ evidence as to the claims of 
Laroche, Bouis, Baccanne and Bizet, plaintiff gave evidence 
tending to show, that the true locations of the several lots 
confirmed to them were at places other than where they 
were located by the surveys of Cozens. [ Pr. Rec. pp. 371, 


377-380, 383-397, 423, 430, 435.) 


DECLARATIONS OF LAW GIVEN AND REFUSED. 


The trial court refused to declare that said surveys of 
said Cozens were prima facie evidence of the existence, true 
location, extent, and boundaries of the said several confir- 
mations, as asked by defendants; | Print. Rec. pp. 443, 444, 
445 and 446] but on the contrary did declare the law as to 
the effect of said confirmations to said Laroche, Bouis, Bac- 
canne and Bizet, and of the said surveys, as follows: — 

‘¢ That the certificates of confirmation to the Bizet, Bouis, 
«* Baccanne and Laroche tracts, in so far as they purport to 
‘*be confirmations of common field lots, read in evidence, 
‘* whether the same were issued by Recorder Hunt, acting 
‘* under the provisions of the act of Congress approved May 
‘* 26th, 1824, or by the Board of Commissioners, acting 
‘* under the provisions of the act of Congress approved July 
‘< 9th, 1832, and the supplemental act of Congress approved 
‘* March 2d, 1833, constitute in themselves prima facie evi- 
‘* dence of inhabitation, cultivation, or possession prior to 
‘* December 20th, 1803, bv such respective confirmees of 
‘*¢ the tract so certified to be confirmed to them respective- 
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‘ly; and the Court further declares the law to be, if such 
‘‘ confirmations or either of them, as the same are stated 
‘*and bounded in such certificates, are shown by the evi- 
‘¢ dence to be located upon the land in dispute, the plaintiff 
‘* cannot recover, unless the plaintiff overcomes such prima 
‘* facie case by proof.’’ 

‘*As to the surveys of such confirmations made by the 
‘deputy surveyor, William H. Cozens, read in evidence, 
‘* the Court declares the law to be as follows : — 

‘¢ If such surveys purport to follow and conform to the 
‘¢ boundaries as stated and given in the certificates of con- 
‘* firmation, then such surveys are prima facie evidence of 
the correct location of such confirmations.”’ 


* 
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[Pr. Ree. pp. 447 bot. and 448 top. ] 


The trial court also refused to give the following declara- 
tion of law asked by defendants at the close of the trial, to 
wit: 

‘‘Tf the Court, sitting as a jury, believes from the evi- 
‘*¢ dence, thatall of the land, from the lot of Motard on the 
‘* south to the St. Charles road on the north, was inhabit- 
‘¢ ated, cultivated or possessed as common field lots of the 
‘¢Grand Prairie common fields of St. Louis, by several dif- 
‘‘ ferent inhabitants of the town of St. Louis prior to the 
‘© 20th day of December, 1803, each of said inhabitants 
‘¢ cultivating or possessing one or more such lots for him- 
‘* self, that such lots were in regular succession adjoining 
‘‘each other on the sides, and all having uniform and 
‘¢ straight front east and west lines, then the plaintiff can- 
‘* not recover, if the Court, sitting as a jury, further be- 
‘‘lieves from the evidence that the land sued for lies 
‘‘ within, or constitutes a part of, the land cultivated or 
‘* possessed as aforesaid.”’ 


[Pr. Rec. p. 444. | 


en 


The court gave the following declarations of law, to 


wit :— 


al 
~~ 


‘* That the act of Congress of March 6th, 1820, and the 
ordinance of the people of Missouri of July 19th, 1820, 
and the act of the legislature of Missouri of Mareh 3d, 
1851, and the order of the county court of 1853, read in 
evidence,if genuine, constitute a right and title in plaint- 
iff, which, in the absence of any opposing title emanat- 
ing from the United States prior to July 19th, 1820, 
entitle plaintiff to recover the land sued for.’’ 


[Pr. Rec., p. 438. 


‘¢ If the court finds, from the evidence in the case, that 
the survey of the out-boundary, marked map X, put in 
evidence by the plaintiff, has been accepted by the Board 
of Publie Schools, and its validity asserted in actions at 
law by said Board as a muniment of its title, in respect 
to lands reserved to the schools by the act of June 13th, 
1812; and ifthe court further findsthat the one-twentieth 
portion of the lands contained in the said out-boundary 
survey has been assigned to and accepted by said Board 
of: Public Schools, independent of the lands now in 
question, and that the lands now in suit lie outside of 
said out-boundary, then there is no outstanding title in 
said Board of Public Schools to prevent a recovery by 


‘* plaintiff.” 


[Pr. Rec., p. 440, top.] 
VERDICT AND JUDGMENT. 


The trial court found the issues for the plaintiff, and 


adjudged that he was entitled to recover as well the part of 
the land sued for covered by the surveys of Laroche, Bouis, 
Baccanne and Bizet, as the remainder thereof. 


[See verdict and judgment. ] 
(Pr. Rec. pp. 25 and 459. | 
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The Supreme Court of Missouri in 1885, reversed this 
judgment, and, without remanding:- the cause for a new trial, 
entered a final judgment in favor of the defendants. The 
grounds of its judgment and decision are shown in the 
opinion of the court filed as required by law, and in the 


entry of the judgment itself. 
The opinion is as follows: — 
Opinion of Court. 


The plaintiff claims title to the premises in dispute by 
act of congress of the sixth of March, 1820, for the 
admission of Missouri into the union; the act of the gen- 
eral assembly of March 3, 1851, and an order of the county 
court of St. Louis county of the eleventh of April, 1851, 
made pursuant to that act, appointing the plaintiff and two 
other persons commissioners to take possession of and sell 
the sixteenth section, township forty-five, range seven, east. 
The defendants claim title from owners or alleged owners 
of Grand Prairie common field lots under the act of con- 
gress of June 13, 1812, making further provisions for set- 
tling the claims to land in the territory of Missouri, and 
the defendant also sets up such claims as an outstanding 
title. 

This is one of several suits commenced in 1853 by these 
commissioners. It has been here twice before on appeals, 
prosecuted by the defendants or their ancestors. The 
other suits were determined vears ago in this and the 
Supreme Court of the United States in favor of defend- 
ants. The evidence in this case is now substantially the 
sume as it was when the cause was here on the first appeal 
(50 Mo. 60). It was then stated at length and need not 
be again repeated, 

The record now contains an admission that all of the 
land claimed on the trial lies within the limits of Grand 
Prairie common field of St. Louis. 

It is the long and well settled construction of the act of 
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congress of June 13, 1812 (2 U. S. Statutes at Large, 
748), that the act, by the force of its own terms, vested 
in each inhabitant of the then village of St. Louis the title 
in fee to the common field lot which he possessed or culti- 
vated prior to December 20, 1803, the date of the cession 
from France to the United States. It confirmed to such 
inhabitant the lot so possessed or cultivated without any 
conditions of survey, and without any other or further 
proof of title derived from the Spanish or French govern- 
ments than that of inhabitancy and cultivation or pos- 
session, 

By the first section of the act of 1812 it was made the 
duty of the principal deputy surveyor to survey the out 
boundaries of the village so as to include the out lots, com- 
mon field lots and commons, and to make a plat of such 
survey. The second section provides that all town or vil- 
lage lots, out lots, or common field lots, included in such 
survey, which are not rightfully owned or claimed by any 
private individuals, or held as commons, or that the presi- 
dent shall not reserve for military purposes, ‘* shall be and 
the same are hereby reserved for the support of schools 
in’’ the village, the quantity reserved for such school pur- 
poses, however, not to exceed the one-twentieth part of 
the whole land included in the general survey of the village. 
By the act of congress of May 26, 1824 (4 U.S. Stat. at 
Large, 65), it was made the duty of these individual claim- 
ants of village lots, out lots and common field lots, ** to 
designate their lots by proving before the recorder of land 
titles,’’ within eighteen months, ‘* the fact of such inhabi- 
tation, cultivation or possession, and the boundaries and 
extent of such claims, so as to enable the surveyor general 
to designate the private from the vacant lots.”’ 

Although this sixteenth section was surveyed as far back 
as 1818, yet the surveyor general failed to survey and 
make a plat out of the out boundaries of the village, as 
directed by the act of 1812, until 1840, and when he did 
then make the survey and plat he did not include in such 
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survey and plat, but excluded the Prairie Des Nowyer, Cul 
de Sac and Grand Prairie common fiel:ls. 

The common field lots here in question were not included 
in that survey and map, known as map X of 1840. The 
portions of these common field lots recovered by the plaint- 
iffs in this suit in the cireuit court are also within the 
boundaries of this sixteenth section. It isa well established 
law that the confirmee under the act of 1812, by complving 
with the act of 1824, secured a recognition of his bound- 
aries, but there could be no forfeiture by reason of his tail- 
ure so todo. He still held the title by force of the act of 
1812. Page v. Scheibel, 11 Mo. 167; Milburn v. Hardy, 
298 Mo. 514: Guitard v. Stoddard, 16 How. 494: Glasgow 
v. Hortiz, 1 Black, 595. 

Nor did the failure of the surveyor general to inelude in 
the survey of 1840 these common tield lots affect the rights 
of the owners or contirmees of such common field lots so 
excluded Glasgow v. Hortiz, 1 Black, 595; Milburn v. 
Hortiz, 23 Mo. 336; Tayon v. Hardoman, 23 Mo. 539; 
Schultz v. Lindell, 24 Mo. 567. 

Thus far the hiw is well settled. Much was said on argu- 
ment as to a confirmation en masse by the act of 1812, 
without regard to individual claimants, or, as we under- 
stand the claims, that the common field was contirmed in a 
body. It is supposed some countenance is given to this 
view of the case in the opinion of the court on the second 
uppeal. 72 Mo. 441. We find nothing in any of the vast 
number of cases which have arisen under this act which 
leads to such a conclusion. The evident purpose of the act 
was, so far as these common field lots are concerned, to con- 
firm to each inhabitant the particular lot which he possessed 
or cultivated, and to reserve for the purposes stated in the 
act the lots not rightfully owned or claimed by individuals. 
Judge Napton, who pronounced the judgment of this court 
on the second appeal, was thoroughly conversant with these 
titles and participated from an early day in giving to these 
stututes the construction and application before mentioned. 
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It must be borne in mind that the evidence, then, as 
now, considering the long lapse of time, was of the strong- 
est character, to the effect that these common field lots now 
in question had a common or continuous east and west 
end boundary, well defined by Spanish monuments, a width 
of from one to two, and a length of forty arpents, all lying 
contiguous, and that they had been cultivated or possessed, 
prior to 1803, by those to whom they were surveyed under 
the act of 1824. On this state ot facts it is evident there 
was no title in the United States which they could vest in 
the state by the act of 1820. The question of side bound- 
aries might be a matter of consequence as between those 
claimants, but upon that state of facts would be a matter 
with which the plaintiff could have no concern. It was 
then contended that the defendant and those lot claimants 
were bound by the survey of 1857, which removed those 
lots some nine arpents to the west, so that they did not in- 
terfere with the 16th section, but it was held they were not 
estopped from claiming under the survey made in 1855, 
which the evidence abundantly showed was the true and 
correct survey, the one which conformed to the true bound- 
aries of the common field. It was then said: ** No preten- 
sion is made that the sixteenth section could interfere with 
the common field lots confirmed by the act of 1812, since 
that act disposed of them all.”’ 

It was also in substance stated that portions of these lots 
may have been abandoned by those who cultivated them 
but that the abandoned lots would by this act go to the vil- 
lage schools, not to these commissioners, and the plaintiff 
had no right on that ground, and vacancies, such as sink 
holes would go to the government for military purposes, 
and hence it was also said, ** the material and controlling 
question was whether the land was within the limits of the 
common field lots; for, if it was, it was plain the sixteenth 
section could not interfere with such title.’’ 

It does not appear to be now as then contended that the 
defendants are bound by the survey of 1857 of these lots, 
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but the admission is in that respect, as before stated, that 
the property in dispute lies within the Grand Prairie com- 
mon field, and the correctness of the survey of 1855, as to 
the proper location of the east ends of the lots, is not dis- 
puted as we understand the record. 

It is, however, now insisted by the plaintiff that the six- 
teenth section may interfere with these common field lots 
and attach to such of them as were not rightfully owned 
and claimed by individuals, and, hence, that the plaintiff is 
in a position to dispute the validity of the claims set up 
under Laroche, Bouis, Baccanne and Bizet, and further to 
show that there is no title outstanding in them. The in- 
structions, us a body, are based upon the theory that the 
sixteenth section may and does attach to the lots not right- 
fully owned or claimed by individuals, if any such there 
are within its boundaries. It would seem to be proper to 
dispose of this question and it will, therefore, be con- 
sidered. 

As we have seen by the second section of the act of 1812, 
all common field lots included within the out boundary sur- 
vey as directed to be run by the act of 1812, and not right- 
fully claimed by any individual, and not reserved by the 
president for military purposes, were reserved for th® sup- 
port of the schools of the village, not exceeding one-twen- 
tieth of all the land included in such out boundary. Thus 
the matter stood until the act of 1820. The language of 
that act is ** that section numbered sixteen in every town- 
ship, and when such section has been sold, or otherwise 
disposed of, other lands equivalent thereto, and as contigu- 
ous as may be, shall be granted to the state for the use of 
the inhabitants of such township for the use of schools.”’ 
In order to show that the act of 1820 may apply to the lots 
in question, evidence is offered which shows that long after 
the false out boundary of 1840 had been made, and in 1853, 
the schools applied to the commissioner of the general land- 
ottice to have this boundary corrected and run in accord- 
ance with the act of 1812, which application was refused, 
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and that ruling was approved on an appeal to the Depart- 
ment of the Interior. It also appears that there has been 
set apart to the schools the one-twentieth of the land with- 
in the out boundary as made in 1840, and the title to the 
land so set apart was vested in the schools by the act of 
July 27,1831. (4 U.S. Stat. at Large, 1435.) As the 
schools could not go beyond this survey of 1840, and as 
that did not include these common fields as it should have 
done, it follows that the schools have been deprived of 
much property. The schools, therefore, not at this late 
dav being able to recover this property, it is claimed the 
sixteenth section may attach thereto. Now, if this is a cor- 
rect view of the case, then the pliintiff acquired the prop- 
erty in suit, and he comes to the title because of the failure 
of the surveyor general to perform his duties, or, perhaps, 
aus intimated, because the schools assented to the false out 
boundary. The plaintiff's title must then have been con- 
tingent from the start and depended upon the conduct of 
these officers and the school<, for, by the acts of 1812 
and 1824, it remained to the government by its officers to 
ascertain and set apart to the schools the particular parcels 
of property reserved tor them. If a true out boundary 
had been made, all of these common fields would have been 
considered in determining the aggregate. amount going to 
the schools, and the abandoned lots would have constituted 
a part of the reserved property, certainly so until the one- 
twentieth was ascertained. 

We cannot come to the conclusion that the act of 1820 
was designed to take effect and operate in this way. By it, 
where the sixteenth section had been sold or otherwise dis- 
posed of, ample provision is made for an equivalent else- 
where. In construing these acts of congress we must 
endeavor to look to them as of the date of their passage, 
and in the light of the then history of the legislation upon 
the same subject and condition of the subject matter before 
congress. Congress could not have contemplated in 1812 
or in 1820 that the survevor-general would thus fail to cause 
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to be made a true out boundary, and certainly such a thing 
was not contemplated in 1824. 

[t is quite true that a reservation does not amount toa 
grant, and that the title to the abandoned commen field lots 
remained in the government subject to any disposition it 
suw fit to make of them, but they had been reserved for a 
defined and specific purpose, and we are not at liberty to 
presume a purpose on the part of congress to divert that 
disposition, and we find nothing in the act of 1820 which 
requires us to give to it that construction, or which leads to 
a conclusion that it was designed thereby to divert the 
former disposition of the abandoned lots. We conclude the 
sixteenth section grant was not designed to, and that it did 
not, invade these common field lots, recognized as such prior 
to 1803. Upon this record the plaintiff has no title to 
them, and the judgment should have been for the de- 
fendant. 

Besides this, as the plaintiff’s title, if- he has any, must 
come to him subject to the prior right of the schools, and 
as their rights were tm a measure subject to the acts and 
conduct of the surveyor-general, the plaintiff is not in the 
most favorable position to dispute the claims of the,per- 
sons to whom the property was surveyed by specific bound- 
aries because of cultivation and inhabitaney proved to the 
satisfaction of the recorder of land titles. It in any event 
devolved upon him to show affirmatively that the claimants, 
Laroche, Bouis, Baceanne and Bizet, did not poasess or 
cultivate their respective parcels, and such proof was nec- 
essary to overcome the documentary evidence. But as the 
cause is disposed of on other grounds, we need not enter 
into a consideration of the title of defendants. We have 
not overlooked the act of congress of June 15, 1864 (13 
U. S. Stat. at Large, 132), by which the United States 
granted to the state all of their right and title in and to all 
the parcels of land within the Grand Prairie common field, 
in township forty-five, for the support of schools in that 
township. It does not aid the commissioners acting under 
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the act of the general assembly of 1851. This suit was 
commenced in 1853. The judgment is reversed. All 
concur. 


[Pr. Rec. p. 513. ] 


The judgment entered by the Supreme Court of Missouri 
is in words and figures as follows : — 


JUDGMENT. 


‘‘ Now, at this day, come again the parties aforesaid, and 
‘* the court being now sufficiently advised of, and concern- 
‘‘ ing the law arising upon the record in this cause, and 
‘* it appearing from the record that the respondent claims 
‘¢ title to and the right to recover the land in dispute, be- 
‘* ing part and parcel of section 16, of township 45 north, 
‘‘ of range 7 east, under and by force of the act of Con- 
‘s cress of the United States of the 6th of March, 1820, 
‘‘ entitled ‘An act to authorize the people of Missouri 
‘¢ Territory to form a constitution and State government, 
‘s and for the admission of such State into the Union on an 
‘‘ equal footing with the original States, and to prohibit 
‘* slavery in certain territories,’ and the act of the General 
‘*s Assembly of this State of March 3rd, 1851, and that the 
‘‘ property in question is a part of the common field lots 
‘¢ of the Grand Prairie Common Fields, recognized as such 
‘* prior to 1803. 

‘¢ And it further appearing from the record that said land 
‘* in dispute lies wholly within the exterior limits of the 
‘¢ Grand Prairie Common Fields of St. Louis, and the 
‘*‘ Court being of the opinion that because of the reserva- 
‘‘ tion of the second section of the act of Congress of the 
‘© 13th of June, 1812, entitled ‘An act making further 
‘‘ provision for settling the claims to land in the Territory 
*¢ of Missouri,’ and the conceded facts in the record, that 
‘* the said act of the 6th of March, 1820, in nowise affected 
‘¢ the title of the United States in or to the lands in dis- 
‘‘ pute, and did not and could not operate to pass the title 
‘sof the United States in the same to the State of Missouri, 


— 39 — 


‘¢aund that, therefore, the right and title claimed by the 
‘‘ respondent in virtue of said act of the 6th of March, 
‘¢ 1820, in and to the lands in dispute is invalid and insuffi- 
‘** cient to support the respondent’s action; and the Court 
‘* being of the opinion that in so far as the court below held 
‘and adjudged that the act of Congress aforesaid of the 
‘¢ 6th of March, 1820, was operative to pass the title of the 
‘‘ United States in and to the lands in dispute to the State 
‘sof Missouri, and was available to the respondent in sup 
‘* port of the right and title he claimed thereunder to said 
‘* premises, the court below committed error. 

‘¢ Tt is, therefore, considered and adjudged by the Court 
** that the judgment aforesaid, in form aforesaid, by the 
‘* said St. Louis Court of Appeals rendered, and the judg- 
‘¢ ment aforesaid, in form aforesaid, by the Circuit Court of 
‘* the city of St. Louis rendered, be reversed, annulled and 
‘* for naught held and esteemed, and that the said appel- 
‘* lants be restored to all things which they have lost by 
‘* reason of the said judgments. 

‘* And inasmuch as the respondent was, and is, without 
‘* title, and unable to recover in the action by reason of 
‘¢ the said insufficiency of said act of Congress of March 
‘* 6th, 1820, it is further considered and adjudged by the 
‘* Court that the said respondent take nothing by his said 
‘* suit, and that the said appellants go hence without day 
‘*and recover against the said respondent their costs and 
‘¢ charges herein expended and have therefor execution.’’ 


(Pr. Rec. pp. 525 & 526. | 


ANALYSIS OF JUDGMENT AND OPINION, 


From this judgment and the opinion it appears that the 
Supreme Court of Missvuri decided that the reservation 
made by the 2nd section of the act of June 13, 1812, for 
the schools of the village, constitutes such a prior dispo- 
sition, within the meaning of the words ** sold or otherwise 
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disposed of’’ in the 6th section of the act of March 6th, 
1820, of such parts of the Grand Prairie Common field as 
were ** not rightfully owned or claimed by any private in- 
dividuals,’’ that the grant to the State of the 16th section 
in every township by the act of 1820, could not be held to 
apply thereto even though said lots were not within the 
outboundary line of the town as shown on map X after- 
wards made and although the Board of Public Schools of 
St. Louis had assented to the said outboundary and had 
claimed under it, and although the full quota of lands to 
which said Board wus entitled under the act of June 13th, 
1812, had been assigned to them, exclusive of the land in 


dispute. 


The judgment and the opinion also show that the Supreme 
Court of Missouri decided that by reason of the said reser- 
vation, and ** the conceded fucts in the record ’’ — (that is, 
as plaintiff now concedes, the same facts as are hereinbefore 
stated to have been proven by uncontradicted evidence as 
to the general cultivation of the entire common field before 
1803) —that said act of March 6th, 1820, could not and 
did not operate to puss the title of the United States in the 
lands in dispute to the State of Missouri, and that in so far 
as the trial court held that said act of 1820, was operative 
to pass the title of the United States in said land to the 
said State it committed error. 


From said opinion of the Supreme Court of Missouri it 
also appears that said court decided that the effect of the 
documentary evidence in relation to the contirmations and 


surveys of the lots for the claimants Laroche, Bouis, Bac- 
cane and Bizet was such that in the absence of counter- 
vailing proof by plaintiff to the effect that said several 
claimants did not possess or cultivate their respective par- 
cels before 1803, it should have been held that the parcels 
so claimed by them had been, within the meaning and prior 
tothe passage of the act of March 6, 1820, ** sold or-other- 
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wise disposed of,’’ and so were not subject to the operation 
of the grant to the State of Missouri by virtue of said last 
mentioned act and that the action of the trial court in re- 
fusing to declare the law to that effect was erroneous. 


(Pr. Ree. p. 517.) 


THE QUESTIONS INVOLVED AND HOW THEY ARE RAISED. 


The questions involved in this writ of error and the way 
in which they are raised ure, therefore, as follows .— 


I] st. Concerning the reservation for schools of the village. 


Whether by reason of the reservation for the schools of 
the village of St. Louis, made by the 2d section of the act 
of June 13, 1812, all the vacant lots in the Grand Prairie 
Common field (inclading that in the loth section now in 
controversy ) had beeu so **disposed of,’’ within the mean- 
ing and priorto the passage of the act of March 6, 1820, 
under which plaintiff claims, that said last mentioned act 
Was inoperative to pass the title of said 16th section to the 
State of Missouri. 

The Supreme Court of Missouri held that said agt of 
March 6, 1820, was so inoperative. 
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How this question is raised. 


The trial court ruled that the said act of 1820 was oper- 
ative to pass the titleto the State of Missouri, notwith- 
s tandingthe said reservation for the schools of the village 
and accordingly rendered judgment for the plaintiff (see 
declarations of law to that effect, ante, p. 30 and Pr. 
Rec. pp. 488 and 440, and judgment, Pr. Rec. p. 459). 

The Supreme Court of Missouri reversed the judgment 
of the trial court for the reason assigned in the judgment 
itself, that because of said reservation no title could pass to 
the State of Missouri. 


| Pr. Rec. p. 525, ante, p. 38.) 


a, 
2nd. Concerning effect of general Cultivation before 1803. 


Whether, by reason of the provisions of the first section 
of the act of June 13th, 1812, and the facts conceded and 
appearing undisputed in the record, that the land in contro- 


versy lies within the limits of the Grand Prairie Common 


Field and that the whoie area of suid field, was in Spanish 
times and before 1803, cultivated in contiguous lots or strips 
by different inhabitants of St. Louis, of whose names and 
identity there was no proof, said land had been ‘* disposed 
of ’’ within the meaning and before the passage of said act 
of March, 1820. . 


How this question is raised. 


The trial court refused to give the declaration of law 
asked by the defendants and fuund on page 444 of the 
Printed Record and hereinabove copied [p. 29 supra] to 
the effect that such facts prevented a recovery by plaintiff ; 
but onthe contrary, gave the declaration of law asked by 
plaintiff [Pr. Rec. 438, ante p. 30) and notwithstanding 
such facts rendered judgment for the plaintiff. 

The Supreme Court of Missouri reversed the judgment 
of the trial court because of the reservation aforesaid for 
the schools of the village and ‘*the conceded facts in the 
record,’’ [See its judgment Pr. Rec. 525 and ante p. 38] 
amongst which are the facts aforesaid. 


3rd. Concerning Confirmations and Surveys to Laroche, 
Bouis, Baccanne and Bizet. 


Are the confirmations and survevs, »s made for the 
legal representatives of Laroche, Bouis, Baccanne and Bizet 
sufficient, in law, to constitute a presumptive outstanding 
title in them severally (as against the plaintiff claiming 
under the act of 1820), of such parts of the land in 
controversy as such surveys cover, notwithstanding the 
non-conformity of such surveys to the certificates of con- 
firmation? And do_- such confirmations and _non- 
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conforming surveys, locating them upon part of the 
land in controversy, amount to prima facie proof that 
such part so covered by them, was by virtue of the lst 
section of the act of June 13th, 1812, so ‘* disposed 
of’’ within the meaning and prior to the passage of the 
act of March 6th, 1820, that the State could not and did 
not take title to it, under said last mentioned act? 


How this Question is Raised. 


This question is raised in the following way :— 

The trial court refused to give the declarations of law,. 
Nos. 4, 17, 18, 19, 20, 21 and 22 (found on pp. 443, 445, 
446 and 447 Pr. Record ) asked by defendants, to the effect 
that the surveys of the confirmations to Laroche, Bouis,. 
Baccanne and Bizet’ respectively, as executed by 
Wm. H. Cozens, constituted prima facie evidence of 
the existence, true location, extent and boundaries of their 
several confirmations; «and,in lieu thereof, gave the 
declaration of law, in connection with that given con- 
cerning the confirmations, that the said surveys were 
prima facie evidence of the correct location of the qpn- 
firmations, if they purported to follow and conform 
to the boundaries as stated und given in the certificates of 
confirmation [see pages 447 and 448 of Pr. Record], and 
hereinbefore copied [ p. 28 ante}. 

And, by finding a verdict and judgment for the plaintiff,. 
the trial court found, under the principle announced in the 
foregoing declaration of law, as a fact, that the surveys did 
not locate the land described in the several certificates of 
confirmation upon the land in dispute and further found that 
the surveys did not follow or conform to the boundaries as: 
stated and given in the certificates of confirmation. 


The Supreme Court of Missouri decided differently, and 
held that such surveys afford presumptive proof that the 
particular lots confirmed to the legal representatives of 
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Laroche, Bouis, Baccanne and Bizet respectively, were cor- 
rectly located on the land in dispute. 

The language of the court found in its opinion on page 
217 of the printed record, concerning this question is as 
follows : 

‘* Besides this, as the plaintiff's title, if he has any, must 
‘*come to him subject to the prior rights of the schools, 
‘¢and as their rights were in a measure subject to the acts 
‘sand conduct of the surveyor-general, the plaintiff is not 
‘in the most favorable position to dispute claims of the 
‘* persons to whom the property was surveyed bv specific 
‘¢ boundaries because of cultivation and inhabitancy proved 
‘* to the satisfaction of the recorder of land titles. Jt in any 
‘* event, devolved upon him to show affirmatively that the 
‘* claimants, Laroche, Bouts, Baccane and Bizet, did not 
** possess or cultivate their respective parcels, and such proof 
‘* was necessary to overcome the documentary evidence.’’ 


[Pr. Ree. p. 517.) 


ASSIGNMENT OF ERRORS. 


And the plaintiff now assigns the following errors in the 
judgment of said Supreme Court, and by reason thereof 
prays for a reversal of said judgment and for the entry of 
a judgment in his favor, that is to say :— 


First. 


The Supreme Court of Missouri erred in holding that 
by reason of the reservation contained in the second sec- 
tion of the act of June 13th, 1812, for the schools of the 
village, the State of Missouri could and did take no title 
to the land in controversy by virtue of the act of Con- 
gress of March 6th, 1820, and the ordinance of the peo- 
ple of Missouri passed July 19th, 1820. 


oe? ew 
Second. 


The Supreme Court of Missouri erred in holding that 
because of the fact that the whole area of the Grand 
Prairie Common Field was cultivated before December 20, 
1803, by different inhabitants of St. Louis, not named or 
identified by proof; the actof March 6, 1820, was not ope- 
rative to pass any title to the land in controversy to the 
State of Missouri. 


Third. 


The Supreme Court of Missouri erred in holding that 
hy reason of the reservation contained in the second sec- 
tion of the act of June 13th, 1812, for the schools of the 
village and the conceded facts in the record, that the 
State of Missouri could and did take no title to the land 
in controversy, by virtue of the act of Congress of March 
6th, 1820, and the ordinance of the people of Missouri, 
passed July 19th, 1820. 


Fourth. 


The Supreme Court of Missouri erred in holding that 
the State of Missouri did not or could not take titlesto the 
lands in controversy under and by virtue of the act of 
Congress of March 6th, 1820. 


I 7 tth. 


The Supreme Court of Missouri erred in holding that it 
devolved upon plaintiff so show aflirmatively that the 
claimants to part of the land in controversy, Laroche, Bouis, 
Baccanne and Bizet, did not possess or cultivate their re- 
spective pareels, and that such proof on the part of the 
plaintiff was necessary to overcome the documentary evi- 
dence. 
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A SUMMARIZED STATEMENT OF FACTS, HEREINBEFORE DE- 
TAILED, DEEMED SPECIALLY RELEVANT AND IMPORT- 


Ist. 


2nd. 


3rd. 


ANT, FOR A CONSIDERATION OF THE ERRORS AS- 
SIGNED IN THIS CASE, IS AS FOLLOWS: 


The land sued for is a part of the 16th section of 
Township 45, Range 7, east, as surveyed and located 
in 1818. 


The land sued for is located within the exterior limits 
of the Grand Prairie Common Field of St. Louis as 
known and recognized in Spanish times, but outside 
of the boundary line of the town as surveved in 1840. 


The schools of the village of St. Louis had their full 
quota of land assigned to them, according to said out- 
boundary survey, and accepted the last assignment 


. made in 1863 as their full quota under the reservation 


4th. 


Dth. 


of 1812. 


The Grand Prairie Common Field in Spanish times 
consisted of a tract of land of about three miles from 
north to seuth in length, by about one and a half 
miles, from east to west in width; and was located 
outside of the town of St. Louis as it was incorporated 


in 1809 and did not adjoin the town or any of its com- 
mons. 


This entire field was at some time during the Spanish 
dominion and prior to December 20th, 1803, cultivat- 
ed by inhabitants of St. Louis in contiguous lots, rang- 
ing from 1 to 3 arpents in width and running, with 
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6th. 


7th. 
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coterminous limits, east and west entirely across the 
field; but who they were, or when or how long they or 
any of them cultivated such lots, or how much or what 
particular lot any one cultivated (except such show- 
ing as hereafter appears concerning Laroche, Bouis, 
Baccane and Bizet ), does not appear by this record; or 
whether such cultivators, or any of them, were in ex- 
istence or had claims to such lots on June 13th, 1812, 
in no manner appears, except so far as such existence 
und claim can be presumed from the existence of the 
foregoing fact, as stated concerning the cultivation at 
sometime before 1803. 


The legal representatives of Laroche, Bouis & Baccane 
presented claims to the recorder of Land Titles in the 
year 1825: Laroche, for a lot 2 by 40 arpents ; Bouis, 
for a lot 2 by 40 arpents; Baccane, for a lot 1 by 40 
arpents. The recorder heard evidence as to the culti- 
vation, extent and boundaries of such claims and issued 
his certificates to them severally ; to Laroche, for a lot 
1 by 40 arpents, giving as boundaries north and south, 
lots ** formerly owned’’ by other owners of common 
field lots as hereinafter specifically stated; to Bouis, 
for a lot 2 by 40 arpents, with similar character of 
boundaries north and south ; to Baccane, for a lot 1 by 
40 arpents, with similar character of boundaries north 
and south;—and in each of these cases the boundaries 
on the east and west are said to be vacant lands. 


The legal representatives of Guillaume Bizet in 1835 
presented a claim to the Board of Commissioners ap- 
pointed under the act of July 9th, 1832, as follows: 
For ‘*40 arpents of land situate in the Cul de Sac of 
the Grand Prairie, see Livre Terrein, book No. 1, 
page 21; Book F., page 155.”’ 


There is no showing in the record as to what the contents 
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of the Livre Terrien book No. 1, page 21, or Book F., 
page 155, are. The board of commissioners decided ‘* that 
this claim ought to be confirmed to the legal representatives 
of the said Guillaume Bizet ‘* according to the concession.”’ 
No concession to Bizet was offered in evidence. 


8th. Nothing was done towards locating or surveying these 
confirmations until 1846. ac 
By several communications bearing date May 9th and 
lith, 1846, found in the printed record on pages 96 to 
102 inclusive, the Survevor-General of the States of 
Illinois and Missouri directed Mr. Cozens a deputy 
United States Survevor, to survey and connect with 
adjacent surveys among others, the confirmed claims 
situated in the Grand Prairie Common Field of (1st) 
Baptiste Riviere dit Baccane of 1 by 40 apents; (10th) 
Louis Laroche, of 1 by 40 arpents; and (19th) Guil- 
lnume Bizet’s, of 1 by 40 arpents, and afterwards he 
was instructed to locate for Vincent Bouis a claim 
confirmed of 2 by 40 arpents. 


Amongst the specific instructions in these communica- 
tions are found the following (see printed record page 
98): 


‘‘4th. The papers D. & E. show everything (as is be- 
** lieved ) on the subject of the aforesaid claims that is to be 
‘¢found in this office or in that of the recorder of land 
‘¢ titles, and as the information which they afford is by no 
‘¢means satisfactory in respect to the character of the 
‘‘claim, it is expected that the persons interested will af- 
‘¢ford vou such additional proof as to the localities of 
‘¢their claims as it may be in their power to furnish. 


‘5th. You are to respect only such evidence produced by 
‘¢the claimants as may be in writing and which ought to 
‘she filed in this office for further reference. But in the 
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‘* case of deeds being presented which of course will not be 
‘¢ given up to you, you will state in your field book the sub- 
‘¢ stance of the same by which you will have to be governed. 
‘¢ Get the names of the parties, dates, and the books and 
‘¢ pages where they are recorded. 


o 


‘¢6th. In case you should find it impossible to keep up 
a regular connection of the several tracts for want of 
‘¢ the proper date, and any one of the claimants should be 


‘¢able to prove the precise situation of his or their original 
** improvements, you can survey such tract or tracts so as 
sé 


to include the improvements. The lines, however, are 
‘¢to be run as mentioned under the 2nd head. 


« « « a a * * « * * 


‘*9th. As the lands are very valuable, on account of 
‘*their proximity to the city of St. Louis, your surveys 
may give rise to a good deal of litigation, unless the 
greatest possible care be taken to put each claim in its 
‘*proper place. It is, therefore, hoped that you will not 
suffer yourself to be biased by any one, but to act in 
your capacity as deputy surveyor without fear, favdr or 
‘* affection.”’ 


And on page 99 of the printed record is found a notice 
to all persons interested in the confirmed unsurveyed private 
land claims in the Grand Prairie and Cul de Sac Common 
Fields, which was published in the daily Missourian and 
the daily Missouri Republican from the 11th to the 18th 
days of May, 1846; and in this notice on page 100 of the 
printed record is found the following statement : 

‘¢Mr. Cozens is furnished with copies of and extracts 
from such of the files and records of this office and that of 
the United states recorder of land titles as relate to the 
confirmations and localities of the several claims; but as 
a number of the tracts cannot be located by the data thus 
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furnished I have to call on those interested for such addi- 
tional evidence as it may be in their power to produce. 
The evidence must be in writing, in order that it may be 
filed in this office for future reference. It should if possi- 
ble, consist of depositions taken on the ground as to the 
situation of original improvements and certified copies or 
extracts from the records of the Recorder of St, Louis 
County, but any other written evidence will be received and 
filed which the owners may suppose will throw any light on 
the subject in question. Mr. Cozens will commence his 
operations on the ground on or about the 18th instant, 
when and where all who think proper may attend.”’ 

The instructions required Mr. Cozens to complete his 
surveys within three months from the date of the instruc- 
tions, May 9th, 1846. 

In executing these surveys Mr. Cozens, being unable to 
lucate the lots of these several confirmees, bv the aid of 
the boundary and descriptions contained in the certificates 
of confirmation (as appears to have been contemplated by 
the Surveyor-General in his public notice, as also in his 
instructions ), proceeds in 1845 or 1846 to the Grand Prairie 
Jommon Field; and there, with the aid of several of the 
ancient inhabitants who appear to have congregated there 
with him. proceeds to his work. 

He takes down statements of these ancient inhabitants, 
returns to the City of St. Louis, writes out the statements 
in the form of affidavits, and has them sworn to by them 
respectively. (See printed record, page 167. ) 

These affidavits relate chiefly to the /ocus of the cultiva- 
tions and improvements of the several claimants to lots in 
the Grand Prairie Common Field, and are found on pages 
75 to 87, inclusive, of the printed record. 

Mr. Cozens also received from these ancient witnesses 
some information which was not taken down in writing. 
(See printed record, page 166. ) 

Concerning Mr. Cozens’ conception of his duty and au- 
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thority in locating these claims, he, Mr. Cozens, testifies, 
among other things, as follows : — 

On being questioned as to whether he followed the instruc- 
tions given to him by the Surveyor-General, he says : — 

‘¢T think, in all particulars, as far as I can understand 
‘‘them. There was a great deal of latitude left me in 
‘* these instructions of 1846.’’ (Printed Rec. p. 194.) 

On being questioned concerning the width of the Laroche 
claim, which he was instructed to survey, he said :— 

‘‘If you will read those instructions you will find the 
office says they are not reliable; that their information is 
not reliable, and they left it to me to make a thorough in- 
vestigation by all the information [ can get through wit- 
nesses, in writing—parties in interest—examining deeds, 
and report to the office the result of my investigation, which 
I did. (Printed Rec. p. 195.) 

Again, on pages 196 and 197 he testifies :— 

‘* The office expressly says in those instructions, if I 
‘‘ recollect right, and I have not read them for many years, 
‘* that they did not have correct data in their office, and. 
‘*they authorized me by certain processes to obtaia that 
‘¢ data and that information, which I did do, and made my 
‘* report in the shape of a history to that office of all my 
‘‘ transactions, of all the deeds, records, archives, and wit- 
‘* nesses that I had examined.’’ 

On being further interrogated concerning his survey of 
a lot 2 by 40 arpents for Laroche, when the confirmation 
was 1 by 40 arpents, he wus asked if he could point out in 
his instructions any directions to so survey a tract 2 by 40 
arpents. He answered as follows :— 

‘* No, sir; | don’t suppose I could—the particular doc- 
‘sument. I think it is embraced in some in some of these 
‘* lists, but they are not all here; therefore, I can’t point 
‘them out; but I think the general tenor of my instruc- 
‘« tions show that I had a latitude to make surveys by the 
‘‘ information [ could get, by using those living witnesses, 
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‘or any information, and report it to the office with my 
‘* field notes.”’ 

He was again questioned as follows :— 

‘¢Q. Were you not to be governed by the information 
‘¢ that you were directed to get; was the information you 
‘¢ were directed to get, to be used in connection with the 
‘¢ execution of the survey you were specifically directed to 
‘¢ make ?’’ and answered as follows :— 

‘*A. Yes, sir; and I did use it specifically. In every 
‘* tract I surveyed I gave a history of it, with that informa- 
‘¢tion. I understand these instructions didn’t limit me to 
‘* that list. It was my instructions from the office that I 
‘was not limited by that list, but that I should use due 
‘* diligence and exertion to get such dates outside of their 
‘* office as would supply their omissions.’’ (See printed 
record, p. 198.) 

With such conception of his duty and powers in the 
premises, in the light of the information which he received, 
whether from sworn or unsworn statements, Mr. Cozens 
finally succeeds in the year 1855 in reporting to the United 
States survey orthe results of his work, in locating these 
certificates of confirmation; and the results, so far as the 
Laroche, Bouis, Baccane and Bizet contirmations are con- 
cerned are as follows: 


’? 


As to Laroche. 


He determined that Laroche was entitled to 2 by 40 ar- 
pents instead of J by 40 arpents, as found and certified 
by Recorder Hunt; and surveyed such 2 by 40 arpent tract 
and bounded it north by legal representatives of Louis La- 
croix, instead of by Parent or his legal representatives, as 
required by the confirmation, although he found and located 
Parent on the fourth lot northward; and south by legal 
representatives of Bouis instead of by Rondo or his legal 
representatives, as required by the confirmation; and as so 
surveyed and located this tract appears to be located upon, 
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and to interfere with the part of the sixteenth section sued 
for to the extent of about eighteen acres. 

This survey was approvod by the Surveyor-General, 
March 23d, 1857, and on September, 3d, 1857, Mr. Rey- 
nard, the Recorder of Land Titles at that time (notwith- 
standing the fact that Recorder Hunt, before whom the 
claim was presented and evidence heard in 1825, had issued 
a certificate confirming Laroche ina lot of only 1 by 40 ar- 
pents), issued a certificate that the legal representatives of 
Laroche were confirmed under the act of May 26th, 1824, 
to a lot ef the extent of 2 by 40 arpents, as found by Mr. 
Cozens, and with the boundaries as surveyed by Mr. Coz- 


ens. 
As to Bouts. 


He determined that the legal representatives of Bouis 
were entitled to a lot 2 by 40 arpents (as certified to by 
Recorder Hunt); but he located and bounded his lot north 
by legal representatives of Laroche, instead of by LeBerge 
or his legal representatives, as required by the confirma- 
tion; and south by legal representatives of Gillaume 
Bizet, instead of by Provenchere or his legal representa- 
tives, us required by the confirmation. And as so surveyed 
and located this tract appears to be located upon and to in- 
terfere with the 16th section to the extent of 24 and 77-100 


acres, 
As to Baccane. 


He located Baccane on top of the Bouis lot, over its 
southern half, as appears by the Bouis survey, and failed to 
conform to the northern or southern boundaries, as stated 
in the confirmations. But as no separate survey of the 
Baccane lot is in evidence, and of course no approval of it, 
no claim can arise under it. 


As to Bizet. 


With nothing in the record of the Board of Commis- 
sioners except a claim to ‘* 40 arpents of land situated in 
the Cul de Sac of the Grand Prairie see Livre Terrien 
Book No. 1, page 21; Book F, page 155,’’ and a certificate 
that the claim of the legal representatives of Guillaume 
Bizet, deceased, cught to be confirmed ‘* according to the 
concession,’’ Mr. Cozens made a location of the claim> 
bounding it on the north by Bouis and on the south by part 
of the 16th section and Widow Camp’s legal representa- 
tives; and as so surveyed and located, this tract appears 
to be located upon and to interfere with the 16th section to 
the extent of 67 und 74-100 acres. 

For a detailed statement from which the foregoing results 
of Mr. Cozens’ work appears, see ante, pp. 16-20 of state- 
ment. 

There were no ancient landmarks to fix the northern and 
southern boundaries of either of these claims. On the 
assumption that these were common field claims, the east 
and west boundaries could be determined; because the 
Grand Prairie Common Field had its eastern and western 
boundary lines clearly fixed by cinders planted along them. 


BRIEF. 


I. 


THE RESERVATION, CREATED BY THE SECOND SECTION OF THE 
ACT OF JUNE 13TH, 1812, FOR THE SCHOOLS OF THE VIiL- 
LAGE OF ST. LOUIS, PRESENTS NO OBSTACLE TO PLAINT- 
IFF’S RECOVERY UNDER THE GRANT TO THE STATE OF 
MISSOURI OF MARCH OTH, 1820, FOR THE SCHOOLS OF THE 
TOWNSHIP. 

[ First. | 


Because such reservation did not take away from the 
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United States, by act of its Congress, ¢he power of disposi- 
tion of the lands so reserved. 


Sections 1 and 2 of the act of June 13, 1812 (2 Stats. 
749-750 ) ; 

Section 2 of the act of May 26, 1824 (4 Stats. 65-6) ; 

Section 6 of the act of March 6, 1820 (3 Stats. 547) ; 

Slidell v. Grandjean, 111 U.S. 439; 

Ham v. State of Missouri, 18 How. 126; 

Kissel v. St. Louis Public Schools, 18 How. 25; 

Frisbie v. Whitney, 9 Wall. 187; 

The Yosemite Valley Case, 15 Wall. 87; 

Hammond v. St. Louis Public Schools, 8 Mo. 65; 

Cabanne v. Walker, 31 Mo. 274; 

State v Ham, 19 Mo. 592; 

a: Act of January 27, 1831 (4 Stats. 435). 


| SECOND. } 


Because the lund in controversy is not included within the 
outboundary line required to be surveyed by the Ist section 
of the act of 1812 (and afterwards actually surveyed), and 
is therefore not within the area of the supposed reservation 
and is not covered or affected by it; the grant being made 
subject to a contingency which never happened, became 
absolute. 


Act of June 13, 1812, Sec. 1 and 2 (2 Stats. 749); 
Kissell v. St. Louis Public Schools, 18 How. 19; 
Cousin v. Blanc, 19 How. 203; 

West v. Cochran, 17 How. 403; 

Stanford v. Taylor, 18 How. 411; 

Slidell v. Grandjean, 111 U. S. 412; 

Glasgow v. Hortiz, 1 Black. 595; 

Eberle v. St. Louis Public Schools, 11 Mo. 264; 
Boyce v. Papin, 11 Mo. 26; 

Trotter v. Public Schools, 9 Mo. 69; 
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Kissel v. Public Schools, 16 Mo. 553; 

Papin v. Ryan, 32 Mo. 21; 

Bryan v. Forsythe, 19 How. 334; 

Dredge v. Forsythe, 2 Black. 563; 

Water & Mining Co. v. Bugbey, 96 U.S. 165. 


[ THIRD. | 


No intent or purpose can be imputed to Congress not 
to include within the grant of 1820, to the State of Missouri, 
the particular sixteenth section sued fer in this action, on 
the ground that it fell within the exterior limits of the 
Grand Prairie Common field; so supposed to have been re- 
served for the schools of the village. 

Because (a) presumptions should be indulged in favor 
of the grant rather than against it; (b) the grant to the 
State was for a valuable consideration; (c) the grant to 
the State is uot inconsistent with the reservation for the 
schools of the village; (d) the prior reservation of every 
16th section for the schools of the township made by the 
10th section of the act of March 3d, 1811, together with 
concurrent legislation manifest a clear intent to appropriate 
by the act of 1820 this 16th section to the use of the town- 
ship schools and necessarily to exclude it from the operative 
effect of the reservation for the schools of the village made 
by the act of 1812; (e) Congress did not intend in any 
event to subject the grant to the State, to any greater con- 
tingency than the reservation as actually made—and as ac- 
tually made, it did not affect this 16th section; (f) the 
same considerations which go to show an intent to exclude 
this 16th section from the operation of the grant to the 
State, beause of the reservation of 1812, more strongly 
tend to show an intent to exclude this 16th section from 
the operation of the act of 1812, by reason of the prior 
reservation of 1811. 


Act of March 6, 1820 (3 Stats. 547); 
Payne v. St. Louis County, 8 Mo. 476; 
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Act of March 3, 1811, Sec. 10 (2 Stats. 665) ; 

Ordinance of May 20, 1785 (1 Pub. Land Laws, 11) ; 

Ordinance of July 23, 1787 (1 Pub. Land Laws, 24) ; 

Ordinance of June 20, 1788 (1 Pub. Land Laws, 29); 

Act of March 26, 1804 (2 Stats. 279); 

Act of March 3, 1803 (2 Stats. 234); 

Act of April 21, 1806 (2 Stats. 394) ; 

Act of March 3, 1819 (3 Stats. 521); 

Act of May 6, 1822 (3 Stats. 680); 

Act of April 30, 1802 (2 Stats. 175) ; 

Act of April 19, 1816 (3 Stats. 290); 

Act of April 18, 1818 (3 Stats. 430) ; 

Acts of June 23, 1836 (5 Stats. 58 and 59) ; 

Cooper v. Roberts, 18 How 173; 

Beecher v. Wetherby, 95 U.S. 517; 

Wilcox #. Jackson, 13 Pet. 498; 

Leavenworth, L. & G. R. R. v. United States, 92 
U. 8. 733. 


Il. 


THE FACTS DISCLOSED BY THE RECORD, THAT THE ENTIRE 
GRAND Pratxie Common FieLp was, IN SPANISH TIMEs, 
PRIOR TO DECEMBER 20TH, 1803, CULTIVATED BY UNDESIG- 
NATED AND UNKNOWN INHABITANTS OF THE VILLAGE OF ST. 
LouISs, IN LOTS ADJOINING EACH OTHER, OF VARIOUS WIDTHS 
(RANGING FROM 1 TO 3 ARPENTS), AND RUNNING EAST AND 
WEST WITH CO-TERMINOUS LIMITS, ENTIRELY ACROSS THE 
FIELD, ARE NOT SUFFICIENT IN LAW TO ESTABLISH, IN 
FAVOR OF THE DEFENDANTS AND AGAINST THE PLAINTIFF IN 
THIS CASE, A CONFIRMATION OF THE ENTIRE FIELD, BY THE 
lsT SECTION OF THE ACT OF JUNE 13, 1812, TO SUCH INHAB- 
ITANTS, WHOEVER THEY MIGHT BE, EITHER EN MASSE, OR 
ACCORDING TO THEIR SEVERAL CULTIVATIONS; AND ARE NOT 
SUFFICIENT TO ESTABLISH ( AS AGAINST THE PLAINTIFF CLAIM- 
ING TITLE UNDER THE SUBSEQUENT GRANT OF Marcu 6, 
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1820) THAT ALL SUCH FIELD HAD BEEN ‘‘ DISPOSED OF,’’ 
WITHIN THE MEANING OF THE ACT OF 1820, AND THUS TO 
DEFEAT PLAINTIFF'S RECOVERY. 


(a. ) 


Because an analysis of the act of June 13, 1812, and the 
supplementary act of May 26, 1824, disclose that the con- 
firmations were intended to be to the several claimants as 
they existed in 1812, according to their several rights; and 
are entirely inconsistent with the idea of confirmations 
without existing and known claimants in 1812. 


[2 Stats. 749, 4 Stats. 65.] 


(b.) 


Because the antecedent Spanish laws, regulations, habits 
and customs, in the light of which Congress was acting, 


_ rendering forfeitures of rights and abandonment of claims 


a % 


possible, show that the act of June 13, 1812, was not in- 
tended to work confirmations /o cultivators, without regard 
to the time of their cultivation or without regard to whether 
they had claims to their lots at the date of the passage of 
the act. 


1 Partidas, Law 50, p. 365; 
2 White’s Recopilacion, p. 229, sees. 1 and 2; 
| p. 233, secs. 14 and 16; 
p. 235, art. 4; 
Le Bois v. Bramell, 4 How. 460; 
Ott v. Soulard, 9 Mo. 605; 
Landers v. Perkins, 12 Mo. 256; 
Lajoye v. Primm, 3 Mo. 529; 
Gurno v. Janis, 6 Mo. 336; 
Page v. Scheibel, 11 Mo. 182; 
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Tayon v. Hardman, 23 Mo. 543; 

Fine v. Public Schools, 23 Mo. 570; 30 Mo. 175; 39 
Mo. 66; 

Strother v. Lucas, 12 Pet. 410; 

United States v. Arredondo, 6 Pet. 747. 


(c.) 


The authorities assert the necessity of an existing claim 
and claimant in 1812; that it 7s the claim and not the culti- 
vation that is confirmed; that proof of cultivation is not 
enough. 


Page v. Scheibel, 11 Mo. 183; 

Vasques v. Ewing, 42 Mo. 256; 

City of St. Louis v. Tooney, 21 Mo. 255; 

Byron v. Sarpy, 18 Mo. 458 ; 

Janis v. Gurno, 4 Mo, 460; 

Soulard v. Clark, 19 Mo. 582; 

Lajoye v. Primm, 3 Mo.'534; ° 

Hammond v. Coleman, 5. C. vf Missouri, unreported, 
see certified copy ; 

Glasgow v. Baker, 14 Mo. App. 207. 


(ad. ) 


The fact of general cultivation at some indefinite time, 
during the Spanish dominion by unknown persons does not 
involve any presumption (even if « claim co-existed with 
the cultivation) that it continued from such indefinite and 
unfixed period of time down to the passage of the act of 
1812, for reasons stated in following argument: — 


Proof of cultivation is made sufficient evidence of right 
or title in the claimant, if a claimant exists, but it does 
not involve the existence of the claim or claimant in 
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1812 or at any other time, and the authorities have gone 
only to this extent. 


Guitard vy. Stoddard, 16 How. 510; 
Vasseur v. Benton, 1 Mo. 296; 

Lajoye v. Primm, 3 Mo, 535; 
Montgomery v. Landusky, 9 Mo. 717; 
Soulard v. Clark, 19 Mo. 570; 
Carondelet v. St. Louis, 25 Mo. 460; 
Hammond v. Coleman, 8. C. Mo. ——-; 
Glasgow v. Baker, 14 Mo. Ap. 207. 


ITT. 


THE FACT OF SUCH GENERAL CULTIVATION, BY UNKNOWN 
PERSONS AT UNFIXED AND INDEFINITE TIMES, DURING 
THE SPANISH DOMINION, AS HEREINBEFORE STATED, IS 
NOT SUFFICIENT TO CONSTITUTE AN OUTSTANDING TITLE 
AND THUS TO DEFEAT PLAINTIFF S RECOVERY. 


Act of March 6, 1820 (supra) ; 
Ham v. State of Mo., 18 How. 126. 


Because, such title to avail an intruder must be a present 
subsisting and operative title and one upon which the 
owner could maintain ejectment and its existence must be 
established beyond controversy. 


Greenleaf v. Birth, 6 Pet. 312; 

Jackson v. Hudson, 3 Johns. R. 386; 

Fester v. Joice, 3 Wash. C. C. 501; 

Bennett v. Horr, 47 Mich. 223; 

Jackson v. Hudson, 3 Johns. 375; 

McDonald v. Schneider, 27 Mo. 405; 

Marsh etal. v. Brooks et al., 8 How. 223 — distin- 
guished. 
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(b.) 


Such title in such supposed unknown persons at the 
remote period of 1803, or even 1812, not having been 
asserted and the supposed unknown owners being still 
unknown and unidentified in 1882, when the trial of this 
cause took place, must be presumed to have become extin- 
guished. 


See cases last (supra ). 


(Cc. ) 


The consequences of the doctrine contended for by 
defendants that such proof of general cultivation alone, 
establish an outstanding title sufficient to defeat plaintiff, 
condemn the doctrine, for the reasons assigned in following 
argument, pp. 110-111. 


IV. 


THE CONFIRMATIONS AND SUBSEQUENT SURVEYS OF THE 
SEVERAL LOTS TO THE LEGAL REPRESENTATIVES OF LAROCHE, 
Bouts, BAccaNE & BIZET, OR EITHER OF THEM, CONSTITUTE 
NO PRESUMPTIVE SHOWING THAT SUCH LOTS WERE ‘‘DISPOSED 
OF’’ WITHIN THE MEANING OF THE ACT OF Marcu 6th, 1820; 
AND ARE NOT SUFFICIENT, IN LAW. TO ESTABLISH A PRESUMP- 
TIVE OUTSTANDING TITLE IN THEIR FAVOR OR IN FAVOR OF 
EITHER OF THEM OR THEIR ASSIGNS, TO SUCH PARTS OF THE 
LAND IN CONTROVERSY, AS ARE DESCRIBED IN SUCH CERTIFI- 
CATES OR SURVEYS. 


(a. ) 


Full and exclusive jurisdiction was conferred upon the 
recorder of land titles to hear proof of cultivation, etc., and 
to determine and give a certificate fixing the boundaries 
and extent of each claim confirmed by him, and his certi- 
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ficate showing the boundaries and extent of the claim, 
amounts to prima facie evidence that the claimant culti- 
vated before 1803 the particular lot with the boundaries and 
of the extent as certified to by him. 


Act of May 26, 1824, Supra. 


(b.) 


The real authority conferred upon the surveyor was to 
survey coflrmed claims; that is, claims of the extent and 
with the boundaries as confirmed. 


Act of April 29, 1816 (3 Stats. 325); 
Act of May 26, 1824 (4 Stats. 65). 


(Cc. ) 


The instructions to Mr. Cozens bythe Surveyor-General, 
and Mr. Cozens’ acts and doings thereunder, and his sur- 
veys resulting therefrom, show that he acted under different 
authority from that of the Act of Congress, and assumed 
to exercise the jurisdiction conferred upon the Recorder of 
Land Titles, and, de novo, to hear and determine the facts 
telating to the extent and location of original cultivations 
(and not the boundaries of fixed confirmations), and _ his 
results differ from those of the Recorder in respect to 
both extents and boundaries. 


(d.) 


The confirmations themselves to the legal representatives 
of Laroche, Bouis, Baccane and Bizet, being too uncertain 
and vague, for want of data to locate them, were void for 
uncertainty, and could not be the foundation or warrant of 


any survey. 


Villalobos v. U. S., 10 How. 557; 
Buyck v. U. S., 15 Pet. 224 ; 
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U.S. v. Delespine, 15 Pet. 333; 
U.S. v. Miranda, 16 Pet. 156; 
Vasquez wv. Ewing, 42 Mo. 247; 
Carondelet v. St. Louis, 1 Black. 189. 


(e. ) 


Mr. Cozens’ surveys of these confirmations are void, be- 
cause, as executed, they were executed without authority of 
law. 


Act of April 29th, 1816 (3 Stats. 325); 

Act of May 26th, 1824 (4 Stats. 65) ; 

Vasquez v. Ewing, 42 Mo. 247; 

Villalobos v. U. S., 10 How. 555, and cases cited; 
U.S. v. Levy, 13 Pet. 81; 

U.S. v. Halleck, 1 Wall. 439; 

The Fossat Case, 2 Wall. 649. 


The certificate of Recorder Renard, made in 1857, for 2 
by 40 arpents for the legal representatives of Laroche, in- 
volved in the discussion of the last foregoing proposition, 


was and is void. 


Soulard v. Allen, 18 Mo. 595; 
Gamache v. Piquignot, 16 How. 451, 17 Mo. 310. 


(f.) 

These surveys do not constitute prima facie evidence (8o 
far as plaintiff is concerned) of the true location of the 
claims, with their boundaries and extents as designated to 
and confirmed by Reeorder Hunt, because: They do not 
purport to do so either in the history of their execution or 
on their face. 


(g- 
If in a general sense it be true that a survey of a con- 
firmed claim is prima facie evidence of the correct location 
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of such confirmed claim, the undisputed facts accompany- 
ing these confirmations and surveys in themselves over- 
come such prima facie or presumptive force, and establish ° 
the inapplicability of the general doctrine to this case. 


Vasquez v. Ewing, 42 Mo. 247; 
Glasgow v. Lindell, 50 Mo. 80. 


(h.) 


In the cases where such general rule of presumption in 
favor of surveys has been announced, it will be found 
either that the extent and boundaries of the surveys con- 
form to the calls in the certificates—or that no conflict be- 
tween them appears—and that the point now before the 
court was not raised. 


Page v. Scheibel, 11 Mo. 167; 
McGill v. Somers, 15 Mo. 80; 
Soulard v. Allen, 18 Mo. 597. 


(i. ) 


' The conflict between the boundaries of the surveys and 
confirmations, in this case, cannot be defended on the ground 
that the surveyor was adjusting the former boundaries to the 
boundaries as they subsequently became; because there is 
no proof of any such change of boundaries in the case. 
And it is manifest that the surveys do not purport to make 
any such adjustment. 


V. 
(a.) 


THE CONFIRMATION TO BIZET’S LEGAL REPRESENTATIVES BY 
THE BOARD OF COMMISSIONERS UNDER THE ACTS OF JULY 
2 9TH, 1832, anp JULY 4TH, 1836, BEING FOR AN UN- 
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BOUNDED TRACT OF 40 ARPENTS, SITUATE SOMEWHERE IN 
THE CUL DE SAC OF THE GRAND PRAIRIE IS VOID FOR UN- 
CERTAINTY. 


U.S. v. Forbes, 15 Pet. 184; 
Slidell v. Grandjean, 111 U.S. 412; 
Vasquez v. Ewing, 42 Mo. 157. 


(b.) 


Mr. Cozens’ survey and location of it on the 16th section 
is purely arbitrary and nugatory. 


(See cases, supra. ) 


(¢.) 


Even if it was accurately described in the confirmation 
und surveyed accordingly, it, being a concession only and 
never baving been presented to any of the former boards 
appointed for adjusting and confirming old titles, carfnot 
be the basis of a title superior to that of the State under the 
act of 1820. 


See Act of July 9, 1832 (4 Stats. 56) ; 
Act of July 4, 1836 (5 Stats. 126) ; 
Delanriere v. Emmerson, 14 Mo. 37; 
Delanriere, v. Emison, 15 How. 525; 
Les Bois v. Bramell, 4 How. 449; 
Sigerson v. Dent, 29 Mo. 489; 

Kennett v. Cole County, 13 Mo. 139; 
Menard’s Heirs v. Massey, 8 How. 293; | 
Cabanne v. Walker, 31 Mo. 274. | 
5 
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EACH AND ALL OF THE ERRORS ASSIGNED, PRESENT FEDERAL 
QUESTIONS, WITHIN THE MEANING OF SECTION 2 OF THE 
Act oF Fresrvuary 5, 1867; AND NO OTHER QUESTIONS 
ARE DECIDED, WHICH CAN SUPPORT THE JUDGMENT, AS 
RENDERED. 


Murdoch v. City of Mempiis, 20 Wall. 590; 
Mackay v. Dillon, 4 How. 447; 

Carondelet v. St. Louis, 1 Black. 185 ; 
Maguire v. Tyler, 1 Black. 195. 

Gross v. U.S. Mortgage Co. 108 U.S. 484. 
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ARGU MENT. 


I. 


THE RESERVATION FOR THE SCHOOLS OF THE 
ViLLAGE OF ST. LOUIS, CREATED BY THE 2ND 
SECTION OF THE ACT OF JUNE 13TH, 1812, PRE- 
SENTS NO OBSTACLE TO PLAINTIFF’S RECOVERY. 


Ist. BECAUSE SUCH RESERVATION DID NOT TAKE AWAY 
FROM THE UNITED STATES THE POWER, BY ACT OF CONGRESS, 
TO MAKE SUCII SUBSEQUENT DISPOSITION OF THE LAND SO 
RESERVED, AS, TO IT, SEEMED BEST. 


2xnp. BECAUSE THE LAND IN CONTROVERSY IS NOT IN- 
CLUDED WITHIN THE OUTBOUNDARY LINE REQUIRED TO BE 
SURVEYED BY THE IST SECTION OF THE ACT OF 1813, AND 
AFTERWARDS ACTUALLY SURVEYED, AND IS, THEREFORE, NOT 
WITHIN THE AREA OF THE SUPPOSED RESERVATION, AND IS 
NOT COVERED OR AFFECLED BY IT. 


3rD. Because Tar UNITED STATES DID, SUBSEQUENTLY, 
BY THE ACT OF ConGReEss, APPROVED Marca 6ru, 1820, 
MAKE AN ABSOLUTE DISPOSITION TO THE STATE OF MussouRI 
OF EVERY LOUTH SECTION OF EVERY TOWNSHIP; AND NO INTENT 
OR PURPOSE CAN BE IMPUTED TO CONGRESS NOT TO INCLUDE 
WITHIN ITS GRANT THAT 16TH SECTION WHICH HAD BFEN 
LOCATED WITHIN THE SUPPOSED RESERVATION. 


The foregoing propositions will be argued in the order 
stated. 
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FIRST. 


THE RESERVATION MADE BY SAID 2ND SECTION OF THE ACT 
oF JuNe 13rH, 1812, CONSIDERED BY ITSELF AND WITHOUT 
AID FROM OTHER PROPOSITIONS ADVANCED, DID NOT DEPRIVE 
THE UNirep STATES OF THE POWER TO DISPOSE, BY ACT OF 
CONGRESS, OF ANY PART OR ALL OF THE LANDS SO RESERVED. 


In discussing this proposition we propose first to so ana- 
., 2e the act as to ascertain what, if anything, was reserved 
and on what conditions. 

The second section is as follows : — 


** Sec. 2. And be it further enacted, That all town or vil- 
‘Tage lotsgor common field lots, included in such surveys, 
‘which rfonot rightfully owned or claimed bv any private 
‘individual, or held as commons, belonging to such towns 
‘© or villages, or that the President of the United States 
‘¢may not think proper to reserve for militury purposes, 
‘¢ shall be, and the same are hereby reserved for the sup- 
‘port of schools in the respective towns or villages afore- 
‘said; Provided, That the whole quantity of luands con- 
*¢ tuined in the lots reserved for the support of schools, in 
‘any one town or village, shall not exceed one-twentieth 
«part of the whole lands included in the general survey of 
‘* such town or village.’’ [2 Stats. 750. ] 


It is to be observed that the area, in which the land re- 
served was located, was not definitely fixed by theact. It 
was to be found somewhere amongst the town or village 
lots, outlots or common field lots, ** in adjoining or belong- 
jng to’’ the village of St. Louis. (See See. 1 of the act of 
1812, 2 Stats. 749.) 

Such area had not in 1812 been determined, but power 
was reserved in the government, by the Ist section, for a 
survey, by the agent of the government, of an outboundary 
line to include a general area in which the supposed reserved 
lands should be found. 


—= §9 


Such survey, when made, was not intended to locate the 
land reserved. 

The act contemplates that, after such survey should be 
made the lots belonging to private individuals or held as 
commons or reserved for military purposes, should first 
be eliminated from the general area so to be determined. 
In the remaining part of the area certain lots, not to ex- 
ceed one-twentieth part of the whole area, were said to 
be reserved for the schools of the village. No provision 
appears in the act for designating or setting apart this one- 
twentieth for the schools. Which lots or what part of any 
lots were to go to the schools was not determined and no 
provision was made to determine, designate or set them 
apart. And we have never heard it claimed that the reser- 
vation was for an undivided one-twentieth part of all 
the remaining lots so as to constitute the schools of the vil- 
lage and the general government joint tenants or tenants 
in common thereof. It became manifest to Congress in 
1824 (after the grant to the State of Missouri by the Act 
of March 6, 1820), that further legislation was necessary 
in order to give the reservation any operative effect. . 

Congress then passed the curative act of May 26, 1824; 
directing, in the second section, the Surveyor General to 


‘* proceed to survey, designate and set apart so many of the 
‘* said vacant town or village lots, out lots and common 
‘* field lots tor the support of the schools in the said towns 
‘‘and vilages (including St. Louis), respectively, as the 
‘¢ President of the United States shall not, before that 
‘*time, have reserved for military purposes; and not ex- 
‘*ceeding one-twentieth part of the whole lands included 
‘*in the general survey of such town or village, according 
‘* to the provisions of the second section of the act of June 
© 13, 1812.’’ [4 Stats. 65-6. ] 


Until this last mentioned act was passed, therefore, there 
was no scheme or method provided for localizing the reser- 
vation. Until then, the reservation bad been so indefinite 
and uncertain that it was not only incapable of enforcement, 


— () — 


but, by provisions of the act creating it, incapable of lo- 
vation. 

Accordingly, as this reservation stood in 1820, when the 
grant to the state was made, it was utterly inoperative, 
and before any effect could be given to it, the vitalizing 
and enforcing act of Mav 26, 1824 was necessary. 

As said by this court in Slidell v. Grandjean, 111, U.S. 
439, so it may be said here: ‘It’’ (the reservation) 
‘*amounted only to a declaration that they’’ (the schools) 
‘‘ were entitled to something to which, when ascertained, 
‘‘the government would grant them atitle.”” * * ® 
‘©The position of the government upon that theory of the 
grant, is like that of a donor who has promised to one a 
‘¢ vift of land, when he shall make a selection of it. In 
‘*such case the gift is executory until the selection is made, 
and until then the title remains with the donor,’’ ete. 
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In this condition of the reservation the Government in 
1818 caused a survey and loeation of the 16th section to be 


a 


made, and it fell within the Grand Prairie Common Field. 


‘Afterwards, with the 16th section irrevocably fixed, Con- 
gress passed the act of March 6th, 1820, and enacted ** that 
** section nuinrhbered sixteen in every township and when such 
** section has been otherwise disposed of, other lands equiva- 
‘* lent thereto and as contiguous as may be, shall be granted 
‘“‘to the State for the use of the inhabitants of such town- 
‘* ship for the use of schools.’’ {3 Stats. 547.) 


Counsel for defendants contend that such a reservation 
had ** disposed of’’ all the vacant land in the Grand Prai- 
rie, soas to defeat the grant of 1820 to the State, so far 
as that sixteenth is concerned, which is located within the 
Grand Prairie Common Field. 


We contend that such a reservation amounted to no sale or 
disposition within the meaning of the act of 1820 of any 
of the land in the Grand Prairie Common Field, because it 
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was too indefinite and uncertain in respect to the subject of 
the sale, and because it was only a reservation and not a 
grant or specific appropriation of land; and we believe the 
wuthorities sustain our contention. 


Slidell v. Grandjean ( Supra) ; 


This court in the case of Ham v. State of Missouri, 18 
How. 126-133, considering the title of Missouri under the 
act of March 6, 1820, says: — 

‘¢ The language and import of the 6th section of the act 
‘Sof March 3 (6th), 1820, confer a clear and positive and 
‘* «conditional donation of the 16th section in every town- 
‘* ship; and when these have been sold or otherwise dis- 
‘* posed of other and equivalent lands are granted. Sale, 
‘* necessarily signifying a legal sale by a competent author- 
‘*ity, is a disposition final and irrevocable, of the land. 
‘¢ The phrase, or ‘ otherwise disposed of,’ must signify some 
‘* disposition of the property equally efficient and equally 
‘*incompatible with any right in the State, present or po- 
‘* tential, as deducible from the act of 1820 and the ordi- 
‘*nance of the same year. Upon any other hypothesis the 
‘‘right to the 16th section would attach under the provi- 
‘+ sion of the act of 1820; the State would still have the 
‘* title and could recover the section specifically, and there 
‘¢ would be no necessity for an equivalent for that section.”’ 

Tested by the rule laid down in this authority, it must 
be certain that the indefinite, uncertain reservation herein- 
before analyzed, does not amount to such a final and irre- 
vocable disposition—equally efficient and equally incompat- 
ible with any right in the State,’’ deducible from the act of 
1820, as to constitute a sale or disposition of any of the sup- 
posed reserved lands, within the meaning of the act of 1820. 

In the case of Kissell v. St. Louis Public Schools, 18 
How. 25, decided in 1855, this court, speaking of the effect 
of the act of 1812 says: — 

‘© By the act of 1812 the towns acquired the promise of, 
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‘‘and an imperfect title to, certain vacant lands that migh¢ 
‘* be found to exist within an outboundary survey; but the 
‘* Government reserved to itself the power to make this sur- 
‘*vey, and the Board of School Directors was, therefore, 
‘* compelled to remain passive until it was completed, and 
‘*the private claims within it ascertained, and until the 
‘© United States designated the school land comprehended 
‘¢ within it.’’ 

The same principle is announced in the following cases : 


Frisbie v. Whitney, 9 Wall. 187 ; 
The Yosemite Valley Case, 15 Wall. 87. 


This subject first arose for judicial consideration in 
Missouri in the case of Hammond v. The St. Louis Public 
Schools, 8 Mo. 65. 

In this case the Supreme Court of Missouri held that the 
2d section of the Act of June 13th 1812, did not divest the 
legal title so as to prevent its passing by a subsequent Act 
of Congress. And this doctrine was affirmed by the same 
court in the case of Cabanne v. Walker, 31 Mo. 274, 
where the following language is employed: 

‘© We have held that where land is reserved from sale 
‘¢ the title still remains in the United States. The title to 
‘¢the school lands reserved by the act of 1812, we have 
** said could pass by the Act of the 29th of April 1816’’ and 
the case of Hammond v. Public Schools, 8 Mo. 65, supra, 
is cited. 

In the case of State v. Ham, 19 Mo. 592, the Supreme 
Court of Mo. again affirmed the foregoing doctrine in the 
following language : 

‘s It cannot be doubted that it was competent for the United 
‘* States to convey title to the land which had been reserved 
‘¢from sale. This courtin Hammond v. The Public Schools ; 
‘68 Mo. 74, held that the reservation of the lots mentioned 
‘‘in the second section of the act of Congress of June 
‘¢13th, 1812, for the use of schvols in the several towns 
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‘*named in the act, did not prevent the Congress-of the 
‘U.S. from passing the title to one of such lots to an 
‘*individual.’’ Such is believed also to be the doctrine of 
this court as announced in Kissell v. St. Louis Public 
Schools, 18 Howard, p. 19. 

The act of congress of January 27th, 1831, relinquish- 
ing the right and title of the U. S. to the schools, seems to 
have been a result of a report from the committee of pri- 
vate land claims made on the 22nd day of December, 1828, 
urging the passage of such an act ‘*because the titles of the 
lots still remained in the United States.”’ 


American State Papers, Public Lands, Vol. 5, com- 
mented on in Hammond v. Schools, 8 Mo. 74. 


Congress, therefore, had the power to grant the 16th 
section in controversy to the state, notwithstanding the 
reservation. 


SECOND. 


THE RESERVATION FOR THE SCHOOLS OF THE VILLAG®, BY 
THE 2ND SECTION OF THE ACT OF JUNE 13TH, 1812, PRE- 
SENTS NO OBSTACLE TO PLAINTIFF S RECOVERY ; BECAUSE THE 
LAND IN CONTROVERSY IS NOT INCLUDED WITHIN THE OUT- 
BOUNDARY LINE REQUIRED TO BE SURVEYED BY THE IST SEC- 
TION OF THE ACT OF 1812 (AND AFTERWARDS ACTUALLY SUR- 
VEYED ), AND IS, THEREFORE, NOT WITHIN THE AREA OF THE 
SUPPOSED RESERVATION, AND IS NOT COVERED OR AFFECTED 
BY IT. 


This provision (reservation) for the schools of the vil- 
lage was, at the outset, made subject to a survey thereafter 
to be executed. The reservation is a part of such lots, 
out-lots and common-field lots as should be included within 
an outboundary survey, thereafter to be made by the prin- 
cipal deputy-surveyor. Sections 1 and 2, of Act of June 
13th, 1812. [2 Stats. 749. | 
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The record shows that the survey of the outboundary 
line, as required by the first section of the act of June 13th, 
1812, was executed in 1840 (see map X, Pr. Ree. p. 31, 
second map), approved by the Land Commissioner (Pr. 
Rec. pp. 36, 37, 38), and finally affirmed, on appeal to 
him, by the Secretary of the Interior (see Pr. Ree. p. 39), 
and this outboundary line does not include the land in 
controversy. In 1863 a final designation and survey of 
school lands was made, according to Map X, to the schools 
of the village by the Surveyor-General. This last designa- 
tion, as made by the Surveyor to the schools, satistied the 
school claim under the acts of 1812, 1824 and 1831, and 
completed the entire quota of land to which the schools 
were entitled, all thereof having then been set apart to 
their use. The schools accepted the last assigument so 
made as their full quota under the act of 1812 and subse- 
quent acts, and since then have asserted no claim outside 
of such survey—but have acquiesced therein. See state- 
ment of the case pp. 5-11. 

This survey was a necessary prerequisite to title in the 
schools. Until it was made and until a designation and 
setting apart for the schools by the surveyor under the 
act of May 26th, 1824, no title to anything vested in the 
scheols. 


Bovce v. Papin, 11 Mo. 26; 

Papin v. Ryan, 32 Mo. 21; 

Kissell v. St. Louis Public Schools, 16 Mo. 581; 
Kissell v. St. Louis Public Schools, 18 How. 25; 
Cousin v. Blane, 19 How. 203, 2/0; 

Slidell v. Grandjean, 111 U. S. 412 (See 439-40); 
West v. Cochran, 17 How. 476. 


This survey of the out-boundary exhausted the power 
of the Surveyor-General under the act of 1812 and con- 
cludes the schools of the village, as to their rights, under 
the reservation. 
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It was the final act of the government in the way of de- 
fining and limiting the /ocus of the gratuity to the schools 
and is conclusive concerning the area in which the donation 
was to be found, and conclusively establishes that, to lands 
outside of such boundary line, like the land in controversy. 
the schools have no right or title under the act of 1812. 


Kissell v. St. Louis Public Schools, 18 How. 19 (see 
29); 

West v. Cochran (supra) ; 

Glasgow v. Hortez, 1 Black. 595-662; 

Stanford v. Taylor, 18 How. 411. 


Such has been the uniform ruling of the Supreme Court 
of Missouri, excepting possibly in the case at bar. 


Eberle v. The Board of President and Directors of the 
St. Louis Public Schools, 11 Mo. 264; 

Trotter v. The Public Schools, 9 Mo. 69-85; 

Kissell v. The Schools, 16 Mo. 553 (585-8). 


In Trotter v. The Schools (supra) the correctness of the 
out-boundary line (map x,) was questioned on the ground 
that it did not comprehend the Grand Prairie and Barriere 
des Noyes common fields. The court by Napton, J., 
held, — That such objection was not available to the de- 
fendant and says: ** If the United States und the corpora- 
‘¢tion (the schools) are agreed upon this point, I am 
‘¢unable to see upon what principle the defendant should 
‘* be permitted to object that the survey does not embrace 
‘¢all the land which it should have embraced.”’ 

The acceptance by the schools of the village, in 1863, of 
the last assignment of land from the government as“full 
satisfaction of what they were entitled to under the acts of 
1812, 1824 and 1831, and their acquiescence in and claim 
under the out-boundary survey — from that time forward — 
shows (in addition to the conclusion that they are not en- 
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titled to any more, as heretofore seen), the further fact 
that they claim no more. 

If the schools of the village are not entitled to the land 
in controversy, and are not claiming it, we contend that the 
defendants in this case are in no position to make a bul- 
wark of a supposed right and title in them, to shield their 
possession. 


The grant to the State was made subject to a contingency 
only, which never occurred, and is therefore absolute. 


In 1812, it was uncertain where this outboundary line 
would fall; it was left to the excutive department of the 
government to locate it; Congress made the reservation for 
the schools of the village, by the act itself, to depend upon 
a survey afterwards to be made by the executive depart- 
ment of the government; such survey, when made, might 
or might not include, within its general area, the particular 
tract of land in controversy, and this particular tract of 
land might or might not be designated and set apart to the 
schools as a part of the 1-20 to which they were entitled. 

And when the survey was finally made it did not, in fact, 
include, within the general area of the reservation, the land 
in controversy. This, therefore, presents a case (so far as 
the land in controversy is concerned) of a contingent res- 
ervation dependent upon subsequent determination and 
acts of the government. 

Subsequently, and in 1820, Congress grants this particu- 
lar tract to the State of Missouri. The State then acquired 
a title subject to the contingency that the land should not 
be found within the out-boundary line, which the govern- 
ment, by its designated agent, the surveyor, should locate, 
and that it should not be designated as a part of the 1-20th 
reserved for the schools within such boundary. 

Like any other grantee, it has a right to stand on the 
terms and conditions of the graat as made. 
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If the contingency, which would have defeated its grant, 
had arisen, its title would have failed. Butas the contin- 
gency did not arise, its title became absolute as to all the 
world. 


Such is the doctrine of this court in the cases of 
Bryan v. Forsythe, 19 How. 334; 
Dredge v. Forsythe, 2 Black. 563 ; 
Water & Mining Company v. Bughey, 96 U. S. 165. 


Accordingly we contend, for the reasons hereinbefore sta- 
ted, that the land in controversy not being within thearea of 
the supposed reservation, as it was originally made is not 
covered or affected by it. 


THIRD. 


NO INTENT OR PURPOSE CAN BE IMPUTED TO CONGRESS NOT 
TO INCLUDE WITHIN THE GRANT OF 1820, TO THE STATE OF 
MISSOURI, THE PARTICULAR SIXTEENTH SECTION SUED FOR IN 
THIS ACTION, ON THE GROUND THAT IT FELL WITHIN THE EX- 
TERIOR LIMITS OF THE GRAND Pratrie Common FIELD so 
SUPPOSED TO HAVE BEEN RESERVED FOR THE SCHOOLS OF THE | 
VILLAGE. 


It is contended by the learned counsel for defendants 
and so ruled by the Supreme Court of Missouri, that be- 
cause of the reservation for the schools of the village of St. 
Louis by virtue of the 2nd section of the act of June 13th, 
1812, of lots, outlots and common field lots belonging to 
St. Louis, not exceeding 1-20th of the surveyed area of the 
town, and because section 16, containing a very unimport- 
ant part (comparatively speaking) of the entire tract sub- 
ject to the reservation, happens to fall within the exterior 
limits of one of the common fields that, therefore, Congress 
could not have intended to grant it to the State by the act 
of March 6th, 1820. 

We deny that such is the true construction or intent of 
the act. 
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(a. ) 


Because a different purpose and intent are manifest by 
the terms of the grant itself, and presumptions should 
be indulged in favor of the grant rather than against it. 


(b.) 


This grant was for a valuable consideration—a com- 
pact on the part of the new State to facilitate the sale of 
public lands belonging to the government, by not taxing 
any of the lands thereafter to be sold by the government 
for five years after the sale, etc., 


Payne v. St. Louis County, 8 Mo. 476 ; 
Beecher v. Wetherby, 95 U. S. 517; 


and therefore should be construed according to its terms. 


(c.) 


The grant of the 16th section of the State, for the 
schools of the township, is not necessarily inconsistent 
with the reservation for the schools of the village of so 
much of the lots, out-lots and common field lots, as are 
equal to 1-20th of the land included within the general 


survey of the town of St. Louis. 


The intent of Congress certainly must have been that 
both should be operative if, bv possibility, both could co- 
exist. 

Now, it is certain that the reservation, as it stood in 1820, 
was very indefinite and uncertain in regard to the area in 
which the land reserved was located. It depended upon a 
factor unknown in 1812, and equally unknown in 1820 — 
that is, the out-boundary line of the town, which was to be 
surveyed in the future. 
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Moreover, in 1820, it stood inoperative and silent as to 


the method of designating and setting apart the particular 


lots which should constitute the 


schools. 


1-20th 


reserved for the 


(See Analysis of the Reservation ante p. 68.) 


Under such cirenmstances, Congress must have intended 
what it enacted in 1820, believing (as it afterwards appeared 
when the full quota was found and set apart for the schools 
without taking the 16th section), that there was land enough 
in all the lots, out-lots, and common field lots, belonging 
to St. Louis, out of which to assign to the schools of the 
village their 1-20th part, without encroaching upon a 16th 
section, which it had, (as will be seen hereafter )by so many 


public acts, and for so many years, persistently consecrated 
to the use of the schools of the township. 


(d.) 


The prior reservation of the 16th section iff every 


township for the schools of such township, 
the 10th section of the Act of March 3, 1811, in itself 


and especially when coupled 


with 


the gran 


made by 


t to the 


State for such schools made by the Act of March 6, 
1820 3 Stats. 547 |, together with concurrent legisla- 
tion, manifest a clear purpose and intent to appropri- 


ate every 16th section to the use 


schools, and necessarily to exclude 
from any operative effect of the reservation made by 
the 2nd section of the Act of June 13, 1812, for the 


schools of the village. 


of the 
the 16th 


township 
section 


The act of March 3, 1811 (U.S. 5S. at Large, vol. 2, p. 
662), is an act providing for the final adjustment of claims 


to lands and for the sale of the public lands in the territo- 


— | 


ries of Orleans and Louisiana. The 8th section provides for 
the survey of the public lands in the territory of Louisiana, 
and the 10th section, after providing for the sale of such 
lands, proceeds as follows: ‘* All such lands with the ex- 
‘* ception of the section ‘* numbered sixteen,’’ which shall be 
‘* reserved in each township for the support of schools within 
‘‘thesame * * ® shall be offered for sale to the highest 
‘* bidder,’’ etc. [2 Stats. 665.] 

Here is found a reservation of a certain tract for a certain 
and specific purpose and intent. 


The same purpose and intent had been manifested in 
every act of Congress relating to the sale and disposition 
of lands, so far as we can ascertain, from the ordinance 
of May 20, 1785, which first established the system of sur- 
veys of public lands into townships, sections, ete., until 
1811, and afterwards. See especially : — 

The ordinance of May 20, 1785, entitled, ** An ordinance 
for ascertaining the mode of disposing of lands in the 
Western territory.”” [See Public Lands, Laws, Instruc- 
tions and Opinions, published by order of the Senate in 
1838, part 1, page 11. | 

The ordinance of July 23, 1787, entitled, ‘*Powers to the 
Board of Treasury to contract for the sale of Western Ter- 
ritory.”’ [Public Land, Laws, etc. (supra), part 1, 
page 24. ] 

The ordinance of June 20, 1788, entitled, ** Provisions 
respecting claims and donations in the territories of In- 
diana, Illinois and Michigan.’’ [Publie Land, Laws, etc. 
(supra), part 1, page 29. ] 

The act of March 26, 1804, concerning disposition of 
land in the territory of Indiana. [2 Stats. 279.] 

The act of March 3, 1803, concerning disposition of land 
in territory south of Tennessee. [2 Stats. 234. ] 

The act of April 21, 1806, concerning disposition of land 
in the territory of Orleans. [2 Stats. 394.) 


fe 


The act of Mareh 3, 1519, concerning disposition of land 
in States of Ohio and Indiana. 3 Stats. 521. ] 

The act of May 6, 1822, concerning disposition of land in 
States of Mississippi and Alabama. [3 Stats. 680.] 


In each and all these acts substantially the same reserva- 
tion is found as above quoted from the act of March 3, 
1811 {2 Stats. 665], for the schools of the township. 

They each and all provide for the sale or disposition of 
public lands in the territory which is the subject of the act; 
and each and all make the exception and reservation sub- 

. Stantially in the same language, namely: ** With the excep- 
tion of section numbered 16 in each township, which shall 
be reserved for the use of schools within the same.”’ 

Subsequently much of the territory in which these res- 
ervations were made, was admitted into the Union under 
similar compacts as that of March 6th, 1820 with respect 


to the State of Missouri as follows :— 


; Ohio by act of April 30th, 1802, and ordinance of the 
people accepting the act. [2 Stats. 175.] 

Indiana by act of April 19th, 1816, and similar erdi- 
nance. [3 Stats. 290. | 

Illivois by act of April 18th, 1818, and similar ordi- 
nance. [ 3 Stats. 430. | 

Michigan by act of June 23rd, 1836, and similar ordi- 
nance. [ 5 Stats. dY. ] 

Arkansas by act of June 23rd, 1836, and similar ordi- 
nance. [ 5 Stats. 98.) 


In each and all these compacts, the first condition of 
admission to the Union is substantially as follows : — 
First: That section numbered sixteen in every township 
: ~ and when such section has been sold (granted) or (other- 
wise) disposed of, other lands equivalent thereto and most 
contiguous to the same shall be granted to them (the 
7 
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State) or to the inhabitants of such township for the use 


‘of schools. 


Attention is called to the foregoing acts of Congress, be- 
cause they evince a settled and uniform intent and policy ; 
first, when considering the disposition of the public domain, 
to reserve inall cases, the 16th section of each township for 
the schools of such township, and second, when such public 
domain has been admitted into the Union of States, to 
carry out and enforce the prior reservations. 

It was in the light of this legislation, we apprehend that 
this court in the case of Cooper v. Roberts, 18 How. 179, 


expressed the views therein found concerning the policy of 


the government 

It is there said: ‘* There is obviously a definite purpose 
‘* declared to consecrate the same central section of every 
‘township of every State which might be added to the 
‘¢ federal system to the promotion of good government and 
‘the happiness of mankind, by the spread of reiigion, 


* » 7- 


‘‘ morality and knowledge ”’ 
See also Beecher v. Wetherby, 95 U.S. 517. 


[t, therefore, appears that as early as 1785, at the time 
when the first provisions were made for surveying the pub- 
lic lands, a policy was adopted of reserving and appropriat- 
ing each 16th section for the schools of the township in 
which each 16th section is located. That such policy was 
uniformly adhered to, until in 1811, the subject-matter of 
disposition of the public lands in the territory of Louisiana 
(now Missouri) demanded attention, when a similar res- 
ervation (Act of March 3rd, 1811, sec. 10) was made. 

From 1811 to 1820 and afterwards the same policy was 
adhered to until it became known and generally pronounced 
to be a ** fuvored”’ ** honored’’ and ‘* cherished’’ policy 
of the government. 

In harmony therewith Congress, by its act of March 6th, 
1820, admitting Missouri into the Union, emphasized its 
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intention of reserving and appropriating the 16th section 
of every township for the schools of such township, by 
granting the same to the new State for the same purpose 
as expressed in the reservation, namely: * For the use of 
the inhabitants of such township for the use of schools.”’ 
Here, therefore, is found, so far as Missouri is concerned, 
the culmination of a settled purpose originating thirty-five 
years before to devote the 16th section to and for the use 
of the schools of the township. 

The case of Wileox v. Jackson 13 Pet. 498, is one in 
which plaintiffs grantor had secured a pre-emption certifi- 
eate fora tract of liandin Chicago known as Fort Dearborn. 
He claimed his pre-emption right under the act of Congress 
passed May 29th, 1830, revived by the act of June 19th, 
1834. This act provided ** That no entry or sale of any 
‘land shall be made under the provisions of the act, which 
‘shall have been reserved for the use of the United States 
‘‘or either of the several States, or which is reserved from 
‘¢sule by act of congress or by order of the President, or 
‘which may have been appropriated for any other pur- 
‘* pose.’” 

[It appears that this tract of land had been occupied by 
the troops of the United States and as an Indian ugency 
from 1804, except for short intervals until 1824, when at 
the request of the Secretary of War, the Commissioner of 
the General Land office reserved it from sale, for mili- 
tary purposes. The court held that the act of the secre- 
tary of war in reserving this tract for military purposes 
wis within the meaning of the law the ae. of the President. 
That the act of the Register and Receiver of the land office 
in allowing the claim for pre-enption was beyond the pale 
of their authority, therefore, not conclusive and after show- 
ing that amongst others, lunds which may have been appro- 
priated for any purpose whatsoever were exempt from lia- 
bility to the right of pre-emption, stated, that the facts in 
the case showed « use of the land in controversy from 1804 
till the institution of the suit, for the purpose of a military 


depo on OOD 


a eee 


fe: te ANCA A ON ARES ~ 


i Ml aii 


post and Indian Agency, and held as follows, p. 9512: 
‘¢ ( Now this is appropriation, for that is nothing more nor 
‘‘less than setting apart the thing for some particular use,’ 
This holding was decisive of the case, but after discussing 
some other propositions the court says: ** But we go fur- 
‘‘ther and sav that whensoever a tract of land shall once 
‘*have been legally appropriated to any purpose, from that 
‘¢ moment the land thus appropriated becomes severed from 
‘¢*the mass of public lands and that no subsequent law, or 
‘¢ nroclamation or sale would be construed to embrace it or 
‘* operate upon it although no reservation were made of 
it. 

This doctrine is affirmed in the case of Leavenworth, 
Lawrence & Galveston R. R. v. United States, 92 U.S. 
735. 

In this last named case it appears that by act of Congress 
of March 8rd, 1863, an important grant of lands was made 
to the State.of Kansas to aid in the construction of the L., 
L. &G. R. RR. By the terms of the act, the alternate sec- 
tions of public lands through which the railroad when lo- 
eated should run where granted to the State with a proviso 
however, that ** all lands heretofore reserved to the United 
‘¢ States by any Act of Congress or in any other manner by 
‘© competent authority for the purpose of aiding in any ob- 
‘¢ject of internal improvement or for any other purpose 
** whatsoever, be and the same are hereby reserved to the 


b 


‘¢ United States from the operation of this act,’’ excepting 
only as to the right of way. 

At the time of the passage of the act the Osage Tribe of 
Indians, under treaties theretofore mude had the right of 
occupaney of certain lands in Kansas through which after- 
wards the R. R. when located was found to pass. In the 
meantime the Indian title under a new treaty with the 
Osages had been extinguished by purchase on the part of 
the United States. The railroad then claimed title to the 
alternate sections of land lving within the former reserva- 
tion for the Indians. This court held that beeause of the 


so ig 


<p eclih e t aa 


PY 


a 


specific reservation for the Indians ta existence at the time 
of the grant to Kansas that Congress. could not have in- 
tended to include it in its grant, and said ** such grants 
‘could not be otherwise construed; for Congress cannot 
‘* he supposed to have thereby intended to include land ap- 
‘* propriated to another purpose unless there be an express 
‘* declaration to that effect. A special exception of tiem 
‘* wus not necessary, because the policy which dictated them 
‘*confined them to land which Congress could rightfully 
‘* bestow without disturbing relations and producing vexa- 
‘* tieus conflicts.”” pp. 741-2. 


If grants in the solemn form of acts of Congress cannot 
be construed as intending to interfere with former appro- 
priations of specific tracts of lands, much more do we 
insist that reservations, doubtful and uncertain as that 
contained in the 2nd section of the Act of June 13th, 1812, 
for the schools of the village, cannot be construed into a 
disposition of lands theretofore specifically reserved and 
appropriated to the State for the schools of the township. 
The act of Mareh 5rd, 1811, did make a specitie appropria- 
of every 16th 
section in the Louisiana Territory of every township, 


> 


tion and, as the courts say, ** consecration ’ 


wherever located, or to be located, under the general 
scheme of surveys adopted in 1785, to the use of the 
schools of such township. 

And in this connection, it may not be improper, again, to 
call attention to the fact that the reservation of March 
3rd, 1811, was of a specific tract—the 16th section, 
wherever it might fall—that it was in line with a long- 
established policy of the government, and can therefore 
properly be construed as an appropriation or consecration 
of that section to the use of the schools of the township ; 
whereas the reservation of 1812 for the schools of the vil- 
lage, as hereinbefore seen, is so indefinite and uncertain, 
in respect to the lands affected by it, that it was inoperative 
until aided by the supplementary act of May 26th, 1824, and 
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even if it were operative under the terms of the act of 1812, 
it is not necessarily inconsistent with the prior reservation 
of 1811. Under such circumstance, if we are to look for 
intent in the passage of the act of March 6th, 1820, a con- 
clusion almost irresistible follows, namely: Inasmuch 
us Congress had, by the act of 1811, so specifically re- 
served every 16th section for the schools of the township 
that it has been held to amount to a consecration of such 
sections to that use; inasmuch as the next reservation of 
1812 for the schools of the village, even if « solemn grant 
(and not the uncertain, indefinite, inoperative provision 
that it was in 1812, when originally passed), cannot be 
construed as intending to affect the prior appropriation 
and consecration of land for the township schools; and in- 
asmuch as Congress, in 1820, without adverting to the sup- 
posed reservation of 1812, passed the act under considera- 
tion, conveying the lands so reserved and appropriated by 
the act of 1811, under a compact for a valuable considera- 
tion, to the State of Missouri, for the use of the same bene- 
ficiary as was contemplated in the reservation of 1811— 
therefore the intent and purpose by the act of 1820 is to 
make effectual and operative the first reservation, with 
which the grant is in thorough harmony, rather than to 
ignore the long-established policy of the government, 
give operation to a reservation so blind and uncertain that 
it amounted to nothing, and make the language of the 
act itself bear an unnatural interpretation. 


(e.) 


We insist that Congress did not intend in any event to 
subject the grant to the State to any greater contingency 
than the reservation as actually made. 


This reservation was of some parts of land (with no 
provision for determining which parts) to be included 
somewLere within the outboundary survey afterwards to be 


a 


made by the Government Surveyor. The land in contro- 
versy was not included in the survey afterwards made as 
already seen, and was never designated or set apart for the 
schools, in making up the full quota which was assigned to 
and received by them as such. 

The theory of the defendants is, that Congress in passing 
the act of March 6, 1820, foresaw that at some time in the 
future, the executive department would make an out-bound- 
ary survey which would include this 16th section (which it 
never did); and foresaw that, at some time in the future 
an act would be passed like that of May 26, 1824, vitaliz- 
ing the reservation of 1812; and foresaw that the surveyor, 
under the authority of such act so to be passed, would 
designate and set apart this 16th section as one of the lots 
reserved for the schools ( which he never did); and, so fore- 
seeing all these things, did not intend to include this par- 
ticular 16 section within the grant of all 16th sections to 
the State of Missouri. | 

We are disposed to accord to Congress all possible wis- 
dom and prescience, but we insist that in attributing to it 
the foresight and intent claimed here involves contradic- 
tions and absurdities which conclusively show that no such 
intent ever existed. 


(f.) 


AND FINALLY WE INSIS? THAT ANY CONSIDERATIONS TEND- 
ING TO SHOW THAT CONGRESS DID NOT, BY THE ABSOLUTE 
GRANT IN 1820, MADE IN PURSUANCE OF A LONG AND CHER- 
ISHED POLICY, INTEND TO PASS’ THE TITLE OF THE 16TH 
SECTION TO THE STATE OF MISSOURI BECAUSE OF THE RESER- 
VATION IN THE 2ND SECTION OF THE ACT OF JUNE 13, 1812, 
AS HELD BY THE SuprREME Court OF MISSOURI, THE SAME 
CONSIDERATIONS TEND, MOST STRONGLY, TO SHOW THAT Con- 
GRESS DID NOT INTEND, BY THE INFERIOR PROCESS OF RESER- 
VATION CREATED BY THE 2ND SECTION OF THE ACT OF JUNE 
13, 1812, TO DEFEAT THE EQUALLY SPECIFIC AND MORE 
CHERISHED RESERVATION OF Marcu 3, 1811. 


aun 090) ame 


It follows, therefore, that the reservation of 1812, on 
defendant’s own reasoning, must fall to the ground as 
against that of 1811, and if such be the correct conclusion, 
then the act of March 6, 1820, becomes an operative grant 
executing the purpose of the reservation and appropriation, 
with which it is in perfect harmony. 


IT. 


THE FACTS DISCLOSED BY THE RECORD 
THAT THE ENTIRE GRAND PRAIRIE COMMON 
FIELD WAS, IN SPANISH TIMES, PRIOR TO DE- 
CEMBER 20TH, 1808, CULTIVATED BY UNDESIG- 
NATED AND UNKNOWN INHABITANTS OF THE 
VILLAGE OF ST, LOUIS, IN LOTS ADJOINING 
EACH OTHER, OF VARIOUS WIDTHS (RANGING 
FROM 1 TO 3 ARPENTS) AND RUNNING EAST 
AND WEST, WITH COTERMINOUS LIMITS, EN- 
TIRELY ACROSS THE FIELD, ARE NOT SUFFI- 
CIENT IN. LAW TO ESTABLISH, IN FAVOR OF 
THE DEFENDANTS AND AGAINST ‘THE PLAINT- 
[FF, IN THIS CASE, A CONFIRMATION OF THE 
ENTIRE FIELD BY THE-1ST SECTION OF THE 
ACT OF JUNE 13TH, 1812, TO SUCH INHABI- 
TANTS, WHOEVER THEY MAY BE, EITHER EN 
MASSE OR ACCORDING TO THEIR SEVERAL 
CULTIVATIONS; AND ARE NOT SUFFICIENT TO 
ESTABLISH AS AGAINS? THE PLAINTIFF, 
CLAIMING TITLE UNDER THE SUBSEQUENT 
GRANT OF MARCH 6, 1820, THAT ALL SUCH 
FIELD HAD BEEN «DISPOSED OF” WITHIN 
THE MEANING OF THE ACT OF 1820, OR TO Es- 
TABLISH AN OUTSTANDING TITLE SUFFICIENT 
TO DEFEAT PLAINTIFF’S RECOVERY. 


Before entering upon a discussion of the foregoing pro- 
position we propose to analyze the meaning of the fact so 
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conceded to be in the record, to show what it involves and 
more particularly, what it dves not involve. 


ANALYSIS OF THE FACT IN THE RECORD CONCERNING CULTI- 
VATION. 


It involves the facts only, that at some unascertained and 
unknown time before December 20, 1803, during the 
Spanish dominion, undesignated and unknown inhabitants 
(whether few or many) of the village of St. Louis culti- 
vated the entire Grand Prairie Common field, three miles 
long, in lots of from 1 to 3 arpents wide, extending across 
the field, such lots being contiguous to, or adjoining each 
other. 

The record does not disclose what particular person or 
persons cultivated any of said lots or that any particular or 
known person cultivated anv distinctive lot or lots as hisown, 
or that any one of such unknown cultivators claimed any 
right or title to the lot or lots so cultivated by him or them, 
either at the time of such cultivation or at the time of the 
passage of the act of June 13th, 1812. ° 

And the record does not show what quantity of the Grand 
Prairie Common field was cultivated by any of such cul- 
tivators, 7.e., whether they cultivated one tract containing 
1 to 3 arpents of land in width —or several such tracts, in 
different parts of the great field —or whether there were 
one hundred such cultivators o: ten — and the record does 
not show, when such cultivation occurred, except that it oc- 
curred in Spanish times. 

Morvover there is evidence in the record showing aban- 
donment by some of the cultivators of their :ights as dis- 
tinctly as it shows gencral cultivation. And the Spanish 
law in force at the time recognized abandonment as a fam- 
iliar method of divesting title to real estate. 

We contend that such proof does not establish that the en- 
tire common field had been so disposed of en masse or other- 
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wise before the grant to the State of Missouri, that the 
State could take no title to any of it by the act of March 
6th, 1820, because: 


A. 


THE ACT OF JUNE 13TH, 1812, SO FAR AS COMMON FIELDS 
ARE CONCERNED, DEALS WITH INDIVIDUALS STRICTLY AND NOT 
WITH COMMUNITIES ; AND CONFIRMS TO THEM LANDS, ACCORD- 
ING TO THE RIGHTS OF EACH, SUCH RIGHTS BEING DEVEND- 
ENT ON FACTS AND CONDITIONS TO BE ESTABLISHED BY EACH 
FOR HIMSELF AND, THEREFORE, NECESSARILY REQUIRES A 
KNOWN AND CERTAIN PERSON CAPABLE OF TAKING UNDEK THE 
CONDITIONS REQUIRED BY THE ACT. 


The first seetion of the act of June 13th, 1812. under 


which defendants claim such wholesale disposition is made, 
contemplates « confirmation to the inhabitants severally 
‘according to their several rights or rights in common 
‘* thereto.”’ 

Such right or rights are made by the act, to depend upon 
first, the existence at the date of the act of a right, title or 
claim, and second, upon the condition that such claimant 
had prior to December 20th, 1803, inhabited, cultivated or 
possessed the tract to which he asserts such right title or 
claim. 

The second section of the same act contemplates that 
there may be lots within such common field, as are not 
rightfully owned or claimed, by private individuals. It 
provides that all such lots * which are not rightfully owned 
‘* or claimed by any private individuals * * *  shallbe 


o~ 
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and the same are hereby reserved for the support of 


a 
- 


sehools,’’ ete. 

The supplementary act of May 26th, 1824, emphasizes 
the individuai and specific character of the rights confirmed 
by the act of 1812, by providing that it shall be the duty 


of * the individual owners or claimants’’ of lots, eic., to 


-* 


— 91 — 


proceed to designate their lots by proving before the Re- 
corder of land titles the fact of inhabitation, cultivation or 
possession, ‘‘and the boundaries and extent of such 
‘¢claim,’’ ete. 

If the original act leaves any doubt as to the necessity of 
there being an existing claim to the land, at the date of its 
passage the supplemental act construes the original act so 
to mean ** by declaring that the individual owner or c/aim- 
ant of lots,’’ ete., shall proceed as hereinbefore stated. 

It is thus seen that the act of 1812 is dealing with a large 
tract of land in which it is supposed some individuals have 
a right —not a right in common, but a right In severalty. 
Tae act confirms to the individual, according to his own 
right. The act does not confirm to a class —a tribe, or 
community, to be held and owned in joint or common ten- 
ancy, but to individuals according to the right of each — 
to be held by him in severalty according to his right. Ac- 
cordingly the act itself, with its manifest purpose and in- 
tent, affords a strong negative answer to defendant’s con- 


struction. 


B. 


THE ANTECEDENT SPANISH LAWS, REGULATIONS, HABITS 
AND CUSTOMS IN THE LIGHT OF WHICH CONGRESS WAS ACTING, 
RENDERING FORFEITURES AND ABANDONMENTS OF CLAIMS 
POSSIBLE, ALSO SHOW THAT THE ACT OF JUNE L3rH, 1812, 
WAS NOT INTENDED TO WORK A CONFIRMATION TO CULTIVA- 
TORS, WITHOUT REGARD TO THE TIME OF THEIR CULTIVATION 
OR WITHOUT REGARD TO WHETHER THE CULTIVATORS HAD 
CLAIMS TO THEIR LOTS AT THE DATE OF THE ACT OF 1812. 


Even if such claims may be presumed from the fact of 
some remote cultivation, as co-existing with the cultivation, 
it does not follow that the unknown cultivators had any 
claim in 1812, or even 1803, because of the familiar method 
prevailing in Spanish times of divesting or forfeiting claims 
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and titles by abandonment, or non-compliance with regula- 
tions. 


The Spanish law recognized abandonment of title. 


In Vol. 1 of translation by Lislet & Carleton, made and 
published in New Orleans in 1820, of ** Zas Siste Partidas”’ 
on page 365 under title XXVIII entitled ‘*Or tHe Do- 
MINION OF THINGS’’ is found law 950 as follows: 

‘‘If a man be dissatisfied with his immovable estate and 
‘‘abandon it, immediately he departs from it corporeally, 
‘‘ with an intention that it shall no longer be his, it will be- 
‘‘come the property of him who first enters thereon.’’ 
+ « * * o 7. o * * « * 

Again, by reference to the Spanish regulations for the 
allotment of lands in force during the latter part of the 
18th century, it is found that the right to continue the cul- 
tivation by cultivators hung on slender threads, among 
others, a failure to put at least 10 arpents in every 100, 
under labor by the third year; bad conduct such as made it 
necessary to eject a settler from the country, before he 
shall have made his third crop; failure to clear and put in 
cultivation inthe precise time of three vears all the front 
of their concessions orthe depth of at least two arpents and 
other regulations of like character referred to in Strother 
v. Lucas, 12 Peters, 410, subjected the cultivator to loss or 
forfeiture of his lot and the same was reunited to the do- 
main of the King. 

Fora reference to these regulations see 


Regulations of Gov. Alex. O’ Rielly (1770) ; 

Whites’s Recopilacion, p. 229, sees. 1 and 2; 
Regulauuons of Gov. Gavoso De Lemos (1797); 

2 White’s Recopoilacion, pp. 231-233, secs. 14 and 16: 
Regulations of Gov. Morales (1799) ; 

Article 4, 2 White’s Recopilacion, p. 235. 


And these regulations had the force of law. 
Les Bois v,. Bramell, 4 How. 460-461. 


The Spanish law remained in force in Missouri till Janu- 
ary 19th, 1816, when the English common law was intro- 
duced into the State: 


Ott v. Soulard, 9 Mo. 605: 


Landers v. Perkins, 12 Mo. 256, 


and has been uniformly recognized as applicable to ques- 
tions involving claims and titles to lands originating during 
Spanish times, especially in the matter of abandonment. 


Lajoye v. Primm, 3 Mo. 529; 

Gurno v. Janis, 6 Mo. 336; 

Page v. Scheibel, 11 Mo. 182; 

Tayon v. Hardman, 235 Mo, 543; 

Fine v. St. Louis Public Schools, 23 Mo. 570: 30 Mo. 
175; 39 Mo. 66; 

Strother v. Lucas, 12 Peters, 410; 

United States v. Arredondo et al., 6 Peters, 747. 


This law of abandonment is so clearly recognized and the 
surrounding circumstances conducing to abandonment of 
what was deemed to be almost worthless rights, is so well 
put in the opinion of Judge Scott, ia Fine v. Public Schools, 
23 Mo. 570, supra, that we take the liberty to quote from 


his opinion found on page 576. He says as follows :— 


‘* A claim, now for the first time presented, disconnected 


. 
a 


with any possession, and relying solely on the proof of 


‘a 
* 


inhabitation, cultivation or possession prior to the 20th 
December, 1803, to defeat another title, would not re- 
ceive much consideration, and might, without any appre- 
‘¢ hension of injurious consequences, be submitted to the 
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consideration of a jury acting under the direction of the 
court. (Soulard v. Clark, 1 Mo. 582.) This was said in 
a case on which the defendant was in possession, claiming 
under the act of 1812. It was supposed that a party 
then presenting his claim for the first time under the act 
of 1812, after so long a delay, having failed to make any 
proof under the act of 26th of May, 1824, would stand 
ina very different situation from that occupied by him 
who was in possession, defending under the act of 1812. 
The court did conceive that a claimant, under such cir- 
cumstances, would meet with difficulty before a court and 
jury, in disturbing one in possession under a valid subse- 
quent title. On the question of abandonment, there is a 
great difference between the case of him who defends his 
possession under the act, and of him who asserts his 


‘claim for the first time, after a delay of thirty or forty 


years, and after a town, as in this instance, has been 
built upon the land. We must not shut our eves to the 
state of things prior to, and at the date of, the act of 
1812, and that which now exists. At the former period, 
many lots were of little or no value, and the presumption 
of their having been abandoned was no more unreasonable 
than presuming an old hat or coat had been thrown away. 
Thecountry was unsettled ; the number of inhabitants bore 
no proportion to the quantity of land, which might be had 
at any time by asking for it. Now, that these lots have 
attained their present enormous value, aftercostly improve- 
ments have been made upon them, it is aneasy matter to set 
up the pretense that they never were abandoned,wheu, but 
for their enhanced value, a claim to them would not have 
been heard of. Ifa man has a thing of little or no value, 
which he leaves and never does anything with for thirty 
or forty years, is there any hardship in presuming an 
abandonment of it, especially in favor of one who has 
paid a full consideration for it, and after it has been in- 


‘screased in value a thousand fold? Jurors should not 


6é 


close their eyes to the circumstances by which they are 


sd He 
Ss 


— Po 


. 
- 


surrounded, They must know the unprecedénted rise in 
‘¢ value of real estate here has sent speculators in all direc- 
‘*tions seeking for those who may possibly have had a 
‘¢ claim to land in St. Louis, and their descendants; inform- 
‘ing them of claims of which they had never before heard ; 
‘*purehasing them for little or nothing, and then suing in 
‘their names to the ruin of honest and industrious men. 
‘* It is obvious from the state of things existing here, that 
‘the interests of society — and it is in harmony with 
‘*the law — require that, in trying claims under the act of 
‘©1812, jurors should be liberal in indulging a presumption 
‘of abandonment against claims which have long been neg- 
‘* lected, and whose only support is on slight oral evidence 
‘‘of inhabitation, cultivation or possession sixty or seventy 
‘*vears before they were asserted. 

‘+ These observations have been induced by the facts set 
forth in the record, showing an attempt of the plaintiff’s, 
with their title to overcome that of the schools.’’ 

[n Strother v. Lucas, 12 Peters, 447, the ancient Spanish 
inhabitants of St. Louis are recognized to be traders, bunt- 
ers and boatmen, who attended little to village concerns 
and still less to village property when, on «a public sale, its 
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price Was eight cents an arpent and not worth the clerk*s 
fee for writing the deed which conveyed it. 

With such laws prevailing and with a simple, migratory 
character of inhabitants it is to be expected that the aban- 
donment or forfeiture of cultivations and all claims thereto 
would be as common as the cultivation itself, and 80 it 
seems to have been. 

Susan Bolon, defendant’s witness testified, see page 426 
of the printed record, as follows : — 

Question : ** Do you know where the Bizets, or any of 
‘¢them, cultivated or claimed any land in the Grand Prairie 
‘¢Common Field ?’’ 

Answer: ** No, no; a great many people came there 
‘¢and cultivated lands und if they did not like them would 
‘*leave them and go away.”’ 


— 


It was in the light of such laws, with presumed knowl- 
edge of the character, manners, customs, habits and avoca- 
tions of the ancient inhabitants for whom provision was 
being made that Congress passed the act of June 13th, 1812. 

Congress then, passed the act, with knowledge of the 
law of abandonment, as it stood, and with knowledve that 
abandonment was of common occurence, and with knowl- 
edge of the laws and regulations governing forfeitures of 
rights. Under such circumstances it cannot be presumed, 
that Congress intended to confirm to the unknown inhabi- 
tants who might have, at any time, and for however short 
space of time, cultivated the lots, without regard to 
whether they had subsequently abandoned or forfeited them, 
or whether they were claimants of the lots, so cultivated at 
any time or whether they were claimants in 1812. 

These laws, regulations, habits and customs and decisions 
of courts thereon are referred to in connection with the 
meager facts in the record, showing only a cultivation 


sometime, during the Spanish dominion (whether short or , 


long) with « view of calling attention to the possibilitv and 
likelihood, first, that such cultivation might never have 
ripened into aclaim, second, that, if it did, the claim might 
have been lost before 1803 and not in existence in 1812, — 
and, as a result, that proof of such cultivation as this 
record discloses, and nothing more, is not sufficient to work 
a confirmation under the act of 1812. It leaves unproved 
the main facts on which the confirmation depends, namely : 
the existence of a claim to be confirmed and a claimant to take 
under the act of 1812. 
C. 

THE AUTHORITIES ASSERT THE NECESSITY OF AN EXIST- 
ING CLAIM AND CLAIMANT IN 1812, —THAT IT IS THE CLAIM 
THAT IS CONFIRMED AND NOT THE CULTIVATION OR POSSES- 
SION —THAT PROOF OF POSSESSION OR CULTIVATION IS NOT 
ENOUGH. 

In the case of Page v. Scheibel, 11 Mo. 183, Judge 
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Napton, who is generally conceded to have had the greatest 
familiarity with these questions of any of the Missouri 
judges, says :— 

‘*There can be no doubt that the act of 1812 did not 
‘¢ intend to confirm lots to those who had abandoned them 
‘sand who had, af the passage of the act no claim to them. 
‘+ Many of these lots, it is probable, had been occupied or 
‘cultivated by different persons at different periods of 
‘*time and Congress did not design to give the lots to the 
‘¢ original or first occupants but to those who had been last 
‘¢in possession prior to the passage of the act and whose 
‘‘claims were subsisting at the date of its passage. If 
‘¢ there was no claim at the passage of the act to a specified 
‘* lot, there was nothing upon which the act could operate. 
‘* The act contirmed claims to village lots and common field 
‘lots, provided such claims were based upon inhabitation 
‘and cultivation prior to 1803 —both the claim and the 
‘‘inhabitation or cultivation were essential to a title under 
‘‘the act.”’ 

In the case of Vasquez v. Ewing, 42 Mo. 256, on page 
258, Judge Holmes says: ** It is (he right and claim that is 
‘*confirmed by the act, and not merely the possessidh or 
‘+ cultivation.’ 

In the case of City of St. Louis v. Toney, 21 Mo. 255, 
Judge Scott, announcing the opinion of the court, says: 
‘¢Tt is not the possession that is confirmed by the act 
*© (1812), but the right and claim to a lot inhabited, culti- 
‘¢vated or possessed prior to the 20th day of December, 
*¢ 1803.”’ 

In the case of Byron v. Sarpy, 18 Mo. 458, it is said by 
Judge Scott: **In the construction of this Act of Congress 
‘© (1512), it has always been maintained that an inhabitant 
‘sin order to be confirmed in his claim, must have a claim 
‘© in existence at the date of this act. If he occupied or 
‘* possessed prior to the 20th of December, 1803, and after- 
‘wards, yet, if before June 14, 1812, he ceded away or 
q 
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‘Sabandoned his claim, he was not entitled to the benefit of 
‘* the act.’”’ 

In the case of Janis v. Gurno, 4 Mo. 460, the Supreme 
Court of Missouri in speaking of the Act of 1812 with its 
supplementary act of 1824, says: ** This act requires the 
‘*owner or claimant to make the proof to the recorder. 
‘* The recorder must necessarily be clothed with power to 
‘judge whether the person who offered the proof, was at 
‘* the time, the owner or claimant; to do this, he must look 
‘nt deeds and evidence; when he was satisfied that the 
‘*person offering to make proof had @ right to claim the 
‘¢land he would hear the proof and grant him the certifi- 
‘Senate of confirmation as claimed under those who made the 
‘* cultivation.’ 

In the case of Soulard v. Clark (1852), 19 Mo. 582, it 
is suid as follows: — 

sae A claim now, in 1852, for the first time, presented, 
‘¢ lisconnected with any possession and relying solely on 
‘* proof of inhabitation, cultivation or possession, to the 
‘¢20th of December, 1803, to defeat another tithe would 
‘Snot receive much consideration, > ete. 

In the case of Lajove rv. Primm, 3 Mo., on page 534, it is 
said: ** It would be too unrensonable to suppose that where 
‘‘ different persons at different periods had succeeded to the 
‘possession of the same lot, that the act intended to con- 
‘firm the title to each possessor or that where the first 
‘¢ possessor had abandoned or transferred his possession the 
‘* uct intended, nevertheless, to confirm the title to him upon 
‘¢the maxim invoked by plaintiff's counsel * that the prior 
‘¢in possession is the best in right. It is not perceived that 
‘‘any principle of reason, justice or policy could have 


b 


‘¢moved Congress to enact such a provision’ 

Assuming therefore that there must have been existing 
claims to and claimants of the lots in the Grand Prairie 
Common field in 1812 as a prerequisite to confirmation 
under the act, we insist that there is notbing in the record 
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showing or tending to show either such claims or such 
claimants. 


oie 


GENERAL CULTIVATION AS SHOWN IN THE RECORD DOES NOT 
CONSTITUTE PRESUMPTIVE PROOF OF A CLAIM OR 
(CLAIMANTS IN L812. 


It may be contended that the proof of general cultiva- 
tion, as hereinbefore stated, at some indefinite time during 
the Spanish dominion even by unknown persons involves 
presumptive proof of the necessary co-existing claim in 
such unknown persons at the time of such cultivation and 
a further presumption that it continued from such indefinite 
and unfixed period of time down to 1812. 

This presumption we contend cannot be indulged because : 

d 

Zst. Such a presumption is unnatural. The contingencies 
(see ante, pp. 92-96) which interfere with the probability of 
such claim surviving the indefinite years between the cul- 
tivation as shown in the record and the passage of the act 
of 1812 are so great that no presumption of the Sort can 


fairly be indulged. 


2nd. The consequences of indulging such a presumption 
against the State of Missouri, in this case, are such as con- 
clusively show its inapplicability to the case. 

It would not afford the State any opportunity to over- 
come it inasmuch as no persons are pointed out for the State 
to inquire about or whose claim could be questioned or 
disproved. (See post, 111). 


3rd. For further reasons against indulging this pre- 
sumption see this brief on the subject of outstanding title 


pp. LO3-107 post. 


4th. The authorities heretofore cited (See citations on pp. 
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96-98 ante) and those which we will now consider do not 
sustain any such doctrine. 

Proof of cultivation under the clear meaning of the act 
of 1812, is made sufficient evidence of right, title or claim 
in the claimant, if one exists, but it does not involve the 
existence of the claim or claimants, in 1812 or at any other 
time. And this, we think is as far as any of the cases have 
gone. 

In Guitard v. Stoddard, 16 How. 510, and cases therein 
cited, we think it is clearly recognized that a claimant must 
exist in 1812, and that the only probative effect of posses- 
sion or cultivation before 1803 is: to establish the sufh- 
ciency of right or title under the Spanish laws; in other 
words to dispense with the necessity of proving such right 
or title by such a cultivator, who may be a claimant in 1812 
at the time of the passage of the confirmatory act. 

In the case of Lajoye v. Primm, 3 Mo. p. 368, cited by this 
court in the ease of Guitard v. Stoddard, it is said, after 
referring to the difficulty of proving title to property under 
the Spanish laws, as follows: **In such cases possession 
‘* was the only thing to which they could look, and taking it 
‘* for granted that those who were found in possession at the 
‘* time the country was ceded, or who had been last in pos- 
és session prior thereto, were the rightful owners, the con- 
‘* firmation was intended for their benefit.’’ 

This statement is quoted in the opinion in the case of Gui- 
tard v. Stoddard and approved by this court, and this re- 
quires that there must be some proof beside that of cultiva- 
tion at some indefinite time. It requires proof of possession 
at the time the country was ceded, or proof of the particu- 
lar cultivator who was last in possession prior thereto, and 
when such facts are shown it is presumed that such persons 
were the rightful owners. 

This is as far as any presumption has ever been indulg- 
ed so far as we have been able to ascertain. Accordingly 
it is true that if the person, found in possession at the time 
the country was ceded or who had been last in possession 
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prior thereto, had an existing claim for the land in 1812, 
he was entitled to confirmation under the act of June 13th, 
1812. 

Again, it is confidently asserted that in every decision in 
which language has been employed to the effect that the act 
of 1812 was absolute, depending only on the fact of inhabita- 
tion, cultivation or possession prior to December 20th, 
1803,—the case before the court is one wherein some one 
is claiming under the alleged cultivator—and the general 
language so employed is taken in connection with the fact 
that the case discloses a particular claim and a_ particular 
claimant. See, as examples, 


Vasseur v. Benton, 1 Mo. 296; 
Lajove v. Primm, 3 Mo. 535; 
Montgomery v. Landusky, 9 Mo. 717; 
Soulard v. Clark, 19 Mo. 570; 
Carondelet v. St. Louis, 25 Mo. 460; 
Guitard v. Stoddard, 16 How. 511. 


We know of but two cases where this precise point has 
been ruled, and these are in the Supreme Court of Missouri 
and the St. Louis Court of Appeals. 


In the case of Hammond v. Coleman, decided by the Su- 
preme Court of Missouri in January, 1879, the plaintiff 
sought to recover under a New Madrid certificate some parts 
of lind lying within the exterior limits of the Grand Prairie 
common field of St. Louis, and the defense was set up that 
all of this field was cultivated during Spanish times, just as 
itis now urged. Judge Napton, in delivering the opinion 
of the court, says: ** If was also set up asa defense that 
‘‘ there was an outstanding title under the act of 1812 
‘* which confirmed the titles of settlers on the common field 
‘* lots; but no proof was offered of an inhabitation or cultiva- 
‘* tion prior to 1803 of any part of the land in controversy, 
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‘as common field lots, by any named person nor how long 
‘+ such cultivation continued, if any such existed.”’ 

And, notwithstanting this defense the Supreme Court 
directed a reversal of the judgment of the trial court and 
rendered final judgment for the plaintiff. 

This opinion was never published because of the death of 
one of the parties, before final judgment was entered; but 
a certified copy of the opinion on file in the clerk’s office of 
the court is filed with this brief. 

This same question was elaborately discussed by Judge 
Lewis, presiding judge of the St. Louis Court of Appeals, 
when this case was before that court; and after discussing 
other propositidns he says, amongst other things, as fol- 
lows: — 

‘¢ Proof that the lots here in question were cultivated by 
‘** somebody betore December 20th, 1803, with nothing more, 
‘seems to stop far short of the certainty requisite to create 
‘Sa grant. It admits of a hypothesis that thev were culti- 
‘vated by dozens of persons, that some of these were never 
‘¢ claimants, and that others abandoned their claims if any 
‘*they had; or that those who claimed and cultivated died 


+ 
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without heirs before June 13th, 1812, or were alien ene- 
‘* mies. | 
‘* In these events or any of them there could be no grant, 
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and yet the party claiming adversely will be absolutely 
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cut off from either pleading or proving any one of these 


* 
~~ 


conditions by the fact that no person is named or de- 
*« scribed upon whom he could fix them. It is abhorrent to 
‘‘every system of enlightened jurisprudence that either 
‘*¢ pleadings or proofs, while on their face conclusive against 
‘*the adversary, shall yet be so vague and indefinite that 
‘*he cannot possibly strike at them, for want of a visible 
‘point of attack. To admit the defendant’s doctrine in 
‘“‘the present case would be to cut the plaintiff off from a 
** legitimate line of defense against the alleged outstanding 
‘¢ title, which would be fairly open to him if properly ad- 


‘«vixed who were the supposed grantees by name or de- 
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‘*scription under the act of 1812. The piaintiff cannot be 
‘* called upon to identify them since he would first have to 
‘prove and then to disprove their alleged character. 
‘¢ Finally, it may be said without the least fear of contra- 
‘diction that no adjudicated case can be found in which an 
‘‘outstanding title was sustained against plaintiff in eject- 
‘‘ment without a clear and satisfactory showing of who 


‘was the holder of such outstanding title. 


14 Mo. App. R. p. 207. 


Il. 
OUTSTANDING TITLES LN SUITS IN EJECTMENT. 


We have heretofore argued this proposition based upon 
the general cultivation before 1803, irrespective of any 
consideration of established rules governing actions in 
ejectment, on the broad proposition, that the facts in the 
record, showing a general cultivation of the whole field as 
hereinbefore stated, do not establish a confirmation of the 
whole field under the act of 1812, and therefore, that the 
land in controversy, which is a part of the field, was not 
thereby ‘* disposed of’’ within the meaning of the act of 
1820, before its passage. But we claim that there are cer- 
tain well recognized rules governing such actions which 
bring us to the same conclusion heretofore reached, with 
reference to the necessity of showing the persons to whom 


such contirmation was tade, z.e.. (he claimants. 


The act of 1820 and the ordinance of Missouri accepting 
its terms and conditions, purports, by its terms, to be an ab- 
solute grant of every 16th section (including the one in con- 
troversy ) to the State without anv exception, proviso or 
reservation. 

The first subdivision of the 6th section is as follows:— 

‘* That section numbered sixteen in every township and 
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** when such section has been sold or otherwise disposed of 
** other lands equivalent thereto, and as contiquousas may 
** be shall be granted to the State for the use of the inhabi- 
‘*tants of such township for the use of schools.’’ 

By reason of the possibility, which prevails in every grant, 
that the title to some of the lands granted might be found 
invalid; and actuated, no doubt, by the partiality for the 
schools heretofore shown to have been the cherished policy 
of the government, Congress saw fit to make provision 
against such possibilitv and therefore enacted that ** when 
such section has been otherwise disposed of’’ other equiva- 
lent lands shall be substituted therefor. This is manifestly 
not a proviso or condition of the grant, but its stress is 
found in the provision for a substitution or equivalent. 

The act has the same meaning, barring the provision for 
substituting the equivalent for lands ‘* disposed of,’” as it 
would have had if nothing was said about ** disposed of 
lands.”’ 

In other words if the aboved italicised portion had been 
omitted from the act, the State’s title, in the event of a 
prior disposition, could have been defeated by proof of such 
prior disposition, in the same manner as it can now be de- 
feated with the italicised portion inserted. And with the 
act asit stands, the attitude of the parties to this suit litigat- 
ing over the 16th section and not a substituted equivalent, 
isas follows: Plaintiff asserts a title under an absolute grant 
from the United States to a certain tract of land and produces 
his deed or patent, in the solemn form of an act of Congress. 
The defendants admit the deed or patent, but contend that 
plaintiff ought not to recover because there exists a prior 


outstanding title fo the same tract. 

This is therefore an action of ejectment, well known to the 
common law, in which (so far as the proposition now under 
discussion goes) the defendants, as intruders, to protect 
their possession against the plaintiffare relying upon proof 
of an outstanding title. | 

The plaintiff makes his case in chief, by exhibiting the 
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grant fromthe United States to the State of Missouri, locat- 
ing it upon the land in controversy and showing defend- 
ants to be in possession. 


Ham v. State of Mo., 18 How. 126. 


The defendants then show that the land in controversy 
lies wholly within the exterior limits of the Grand Prairie 
Common field, and that such field, was, before December 
20th, 1803, cultivated in contiguous lots by inhabitants of 
St. Louis (without pointing them out) and claim, that by’ 
force of the Ist section of the act of 1812, such unknown in- 
habitants have a title outstanding in them, superior to that 
of the State. 


Such facts do not constitute an outstanding title. 


A. 


BECAUSE SUCH TITLE TO AVAIL A DEFENDANT, WHO IS A 
MERE INTRUDER (WHICH FOR THE PURPOSE OF THE “POINT 
NOW UNDER DISCUSSION MUST BE ASSUMED) AS A BAR TO 
PLAINTIFF'S RECOVERY, MUST BE A PRESENT, SUBSISTING AND 
OPERATIVE TITLE AND ONE UPON WHICH THE OWNER COULD 
MAINTAIN EJECTMENT AND THE EXISTENCE OF IT MUST BE ES- 
TABLISHED BEYOND CONTROVERSY. 


In Greenleaf v. Birth, 6 Peters, 312, Mr. Justice Story, 
speaking for the court savs: ** The defendant sets up no 
‘* title in himself but seeks to maintain bis possession as a 
‘*mere intruder, by setting up title in third persons, with 
‘* whom he has no privity. In such a case it is incumbent 
‘*upon the party setting up the defense to establish the ex- 
**istence of such an outstanding title beyond controversy. 
‘¢ Tt is not sufficient for him to show that there may possi- 
‘bly be such title. If he leaves it in doubt that is enough 
‘‘ for the plaintiff. He has a right to stand upon his prima 
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** facie good title and he is not bound to furnish any evi- 
‘* dence to assist the defense. It is not incumbent on him, 
‘* negatively to establish the non-existence of such outstand- 


‘ing title. Li is the duty of the defendant to make its ex- 


b 


‘* istence certain.’ 

This doctrine is affirmed in the same case on second writ 
of error, 9 Peters, 292. | 

In the case of Jackson v. Hudson, 3 Johns. R. 375, de- 
cided by Kent, C. J., in 1808, the defendants who showed 
no title in themselves relied, to defeat plaintiff, who claimed 
under will of Philip Livingston, upon an _ outstanding 
title in three certain trustees for Indians of Canajohary 
Castle by virtue of « deed of release made to the said 
Indians by Livingston in 1763. The evidence tended to 
show that in 1778 the Indians, who theretofore had had pos- 
session of the land, bad abandoned it and never returned, 
up to the time of trial of this case, say 1806. On this 
state of facts the court held defendants could not sustain 
defense of an outstanding title. Kent, C.J., on page 386, 
says: — 

‘* If a defendant sets up an outstanding title in a 
‘*stranger it must be a present subsisting title; it must 
‘*be one that is living and operative, otherwise the pre- 
‘¢sumption will be that it has become extinguished. Con- 
‘¢ sidering the nature of this obstacle raised by a defend- 
‘*ant, who has no title, to defeat a plaintiff who shows a 
‘¢ good title, the presumption as between them of an extin- 
‘* guishment of the outstanding title ought to be pretty lib- 
‘‘ erally indulged. It has accordingly beeu held that the 
‘* production of an old outstanding lease was not suffi- 


‘cient without showing a possession under it within 
‘*twenty years; and that a mortgage deed would not be 
‘‘evidence of a subsisting title if the mortgagee never en- 
**tered, and no interest has been paid within twenty 
‘‘years. In the present case there is good ground to 
‘‘ presume «an extinction of the Mohawks as a separate 
‘tribe. From the time of the American war down to the 
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‘*trial we hear nothing of the three trustees or of their 
** cestuis que trust. No person during all that time has ap- 
‘* peared under that release either as a party or a_ rever- 
‘* sioner, to deduce any title or claim founded uponit. The 
‘* presumption is, therefore, irresistible that it is no longer 
‘*u subsisting title.’’ 

In the case of Foster v. Joice, 3 Wash C. C. 501, decided 
in 1819, Washington, J., suid: * * * &T feel no 
‘* difficulty in saying that, whenever the defendant opposes 
‘to the plaintiff’s title a superior outstanding title in a 
‘¢third person under whom he does not claim, it must be a 
** subsisting and available title, on which the asserted owner 
‘*of it might recover in ejectment, if he were the lessor of 
‘¢the plaintiff. If it be barred by the act of limitations or 
‘*by a descent cast it would be quite absurd to contend that 
‘*the defendant, a perfect stranger to that title, can avail 
‘* himself of it to protect his mere possession.’’ 

In the case of Bennett v. Horr, 47 Mich. 223, it appears 
that plaintiff derived title from one, who had at one time 
(in 1873) been in possession of property for some time and 
defendant showed no title, but only that some fifty yegrs 
before (viz: in 1819), one Riley had been granted the title 
by the U. S. and there was nothing showing what had be- 
come of Riley or his title, it was held by Supreme Court of 
Michigan, three out or four Judges, of which three, Cooley 
was one, concurring, that defendant could not rely upon 
an outstanding title in such Riley: that it would, under the 
circumstances, be presumed that Riley’s title had come to 
the plaintiff or those under whom he claimed, rather than 
that it was outstanding (1581). 


Tothe same effect are 


Jackson v. Hudson, 3 Johns. 375: 
McDonald v. Schneider, 27 Mo. 405. 
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B. 


CONSIDERING THE FACT THAT TITLE, IF ANY, IS SHOWN 
TO HAVE BEEN IN UNKNOWN PERSONS IN 1812 AND THAT SUCH 
UNKNOWN PERSONS STILL REMAINED SO UNKNOWN IN 1853, 
WHEN THIS SUIT WAS BROUGHT, AND IN 1882 WHEN IT WAS 
TRIED, THAT DEFENDANTS COULD NEITHER IN THE PLEADINGS 
NOR PROOF SUGGEST THEIR IDENTITY, OR THE IDENTITY OF 
ANY ONE CLAIMING UNDER THEM, OR SHOW ANY SUBSISTIING 
TITLE IN THEM, WE CLAIM THAT BOTH REASON AND AUTHOR- 
ITY SUGGEST, THAT SUCH TITLE, IF ANY, SHOULD BE PRESUMED, 
AS AGAINST AN INTRUDER TO HAVE BECOME EXTINGUISHED : 
SEVENTY YEARS IS A LONG PEKIOD FOR THE STATE TO HAVE 
ITS TITLE IN DOUBT AND JEOPARDIZED BY UNKNOWN CLAIM- 
ANTS. 


See cases (supra): 


Greenleaf v. Birth; 
Jackson v. Hudson : 
Foster v. Joice ; 

Bennett v. Horr: 
McDonald v. Schneider. 


In the case of Marsh ef a/. v. Brooks ef a/., 8 How. 223, the 
plaintiffs, as heirs of one T. F. Riddick, had secured a patent, 
issued to them under the provisions of the act of Congress of 
July Ist, 1836. This act relinquished to the heirs of T. F. 
Riddick all the right, title, claim and interest of the United 
States in and to the land there in controversy with the 
following proviso : — 

‘¢ Provided nevertheless, if said lands shall be taken by 
‘*any older or better claim not emanating from the U. S. the 
government will not be in any wise responsible for any re- 
muneration to said heirs ; and, provided, also, that should 
said tract of land be included in any reservation heretofore 
made under anytreaty with any Indian tribe that the said 
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‘* heirs be,and they hereby are authorized to locate the same 
‘* quantity in legal subdivisions on any unappropriated land 
‘Sof the United States in said territory subject to entry at 
‘* private sule.”’ 

The defendant relied upon a treaty made Angust 4th, 
1824, between the United States and the Sac and Fox tribes 
of Indians in which, amongst other lands, the land sued for by 
plaintiff was declared to be intended for the use of the half 
breeds belonging to the Sac and Fox nations ; and an act of 
Congress passed June 30th, 1834, relinquishing the rever- 
sionury interest of the United States to those half breeds as 
then uxed by them, or some of them, and authorizing them 
to transfer the same by sale, devise or descent according 
to the laws of the State of Missour?. 

This case deals with a reservation of a particular terri- 
tory for certain known beneficiaries as a tribe or class ; 
and with a complete grant of the reserved lands to such of 
the same class, as were at the time of the grant then using 
the lands so reserved for them. 

[n other words there was a known and certain grantee. 

A point was made by the defense, as it did not appear 
that any of the half breeds or their heirs or assigns were 
in existence when the trial below took place, that no out- 
standing title was shown. Andon this point, this Court 
said, p. 233, **To which it may be answered that it was 
‘* necessary for the plaintiffs to show themselves to be the 
‘owners of the land and to recover on the strength of 
‘* their own title, and if the land had been previously grant- 
‘Sed nothing was left to pass by the second patent unless 
‘¢ there had beenan escheat or forfeiture of titleto the United 
*¢ St.ces by the first grantees ; and certainly a court of justice 
‘*couid presume neither of these things to have taken place 
‘*hetween I834 and 1839—such being the respective 
‘‘dates of the contirming act to the half breeds and the 
‘* patent to Riddick’s heirs. The general rule being, that 
‘*where the same land has been twice granted, the elder 
‘¢patent may be set up in defense by a trespasser, when 
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‘*sued by a claimant under the Younger grant without 
‘¢inquiring as to who is the actual owner of the land at the 
‘*time of the trial.”’ 

This case recognizes the possibility of an escheat or for- 
feiture by lapse of time without the assertion of « right as 
in the cases (last supra) — but holds that no such presump- 
tion should be indulged after only five vears from the date 
of the grant to the tribe claimed to have so forfeited their 
estate. 

In other respects this case (Marsh et a/. v. Brooks et al. ) 
‘cannot be applicable to the case at bar as an authority re- 
quiring plaintiff to show that the unknown cultivators had 
lost their title. Because 

Ist. It. deals with a grantee in the shape of a tribe or 
class — and not with a large number of individuals accord- 
ing to their several rights —as in the case at bar. 

2nd. It deals with a case where the defendant disclosed 
the owner of the outstanding title—and not with a case 
where the supposed owner is unknown and undisclosed as 
in the case at bar. 

drd. It deals with a perfected title manifest by a clear 
grant; and not with a possible right, requiring an assertion 
thereof by a claimant, prior to the emanation of the title ; 
as in the case at bar. 

4th. It announces the doctrine that **if the land had 
been previously granted, nothing was left to pass by the 
second patent,’’ ete., while the point now under considera- 
tion presents a question involving the existence of the graut 
itself —and therefore its application to the case at bar 
begs the whole question involved. 


C. 


WE CALL ATTENTION TO THE CONSEQUENCES OF THE DOC- 
TRINE CONTENDED FOR BY DEFENDANTS, NAMELY, THAT THE 
PROOF OF CULTIVATION BY THE ENTIRE FIELD BY UNKNOWN 
PERSONS BEFORE 1803, ESTABLISHES A CONFIRMATION TO 
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THEM SEVERALLY OF THE UNKNOWN PARTS WHICH THEY 
MIGHT HAVE CULTIVATED —AND THUS ESTABLISHES AN OUT- 
STANDING TITLE AGAINST THE PLAINTIFF. 


(a.) It gives the plaintiff no opportunity to contest the 
proof, as to any possible cultivator of the land in controversy. 


(.) It affords the plaintiff no opportunity of proving 
that such cultivator, whoever he might have been, or any 
one under him. was never a claimant of the land in contro- 


versy. 


. 


(c.) It affords the pluntiff no opportunity of showing 
that, as to the land in controversy, the claimant (if one) had 
forfeited or abandoned his claim 


(d.) It affords the plaintiff no opportunity of showing 
an extinguishment of his title if he ever had one. 


(e.) It affords an opportunity for a mere intruder by the 
easy method of taking possession to defeat a solemn grant 
of the United States. 


(f.) It is not impossible that a mere intruder, without 
any title or right, can, even now, take possession of lands 
already set apart to the schools, locxted in anv common field, 
and, when sued, defeat recovery by the simple proof, that at 
some unknown time before 1803, the whole field was culti- 
vated by unknown inhabitants of St. Louis, who thereby 
became confirmed in their tithes by the act of 1812—and 
thus the schools may be compelled to surrender to intruders 
even that which they have. 

We, therefore, conclude this discussion as we began it, 
by saving that the proof that inhabitants of St. Louis culti- 
vated the Grand Prairie Common Field, during Spanish 
times prior to December 20th, 1803, in lots contiguous to 
each other, does not establish, either that the 16th section 
in controversy (a part of said tield) was disposed of before 
the grant to the State in 1820, or that the defendants have 
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shown an outstanding title sufficient to defeat plaintiff’s 
recovery. 


IV. 


THE CONFIRMATIONS AND SURVEYS. 


The Supreme Court of Missouri reversed the Court of 
Appeals and the trial court and, without remanding the 
case, rendered a final judgment in favor of the defendants. 
This was on the ground that the State could take and did 
take no part of the 16th section, in controversy, by virtue of 
the act of 1820, because it was within the exterior limits of 
the Grand Prairie Common Field; all of which was either 
reserved for the schools of the village or had been con- 
firmed to the unknown cultivators of it during Spanish 
times. 

Accordingly, if this court sustains the defendants in 
either of the foregoing propositions. the judgment below 
must be affirmed. [If it sustains them on neither of them it 
must be reversed notwithstanding any possible ruling which 
may be made on the propositions next to tollow, in relation 
to the subject of the confirmations to the legal representa- 
tives of Laroche, Bouis, Baccane and Bizet and the subse- 
quent surveys of such confirmations ; because the lands cov- 
ered by such confirmations and surveys do not constitute 
all the land sued for in this action. 

But as to the lands affected by them, the decision of the 
Supreme Court of Missouri is adverse to the plaintiff, and 
to the effect, that although such lands are within the 16th 
section, the force and effect of the several confirmations and 
surveys of them appearing, in the record, make out a pre- 
sumptive case of disposition within the meaning and 
prior to the passage of the act of March 6th, 1820, so us to 
render the said act inoperative upon them and thus to de- 
feat pro tanto the State’s title by virtne of that act. And 
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this ruling of the Supreme Court of Missouri is assigned 
for error by the plaintiff. 
Accordingly our next proposition is :— 


[V. 


THE CONFIRMATIONS AND SUBSEQUENT SUR- 
VEYS OF THE SEVERAL LOTS TO THE LEGAL 
REPRESENTATIVES OF LAROCHE, BOUIS, BAC- 
CANE AND BIZET, OR EITHER OF THEM, LOCAT- 
iNG THEM ON THE LAND IN CONTROVERSY, 
CONSTITUTE NO PRESUMPTIVE SHOWING THAT 
SUCH LOTS WERE ** DISPOSED OF,” WITHIN THE 
MEANING OF THE ACT OF MARCH 6, 1820; AND 
ARE NOT SUFFICIENT, IN LAW, TO ESTABLISH A 
PRESUMPTIVE OUTSTANDING TITLE IN THEIR 
FAVOROR IN FAVOR OF EITHER OF THEM OR 
THEIR ASSIGNS, TO SUCH PARTS OF THE LAND 
IN CONTROVERSY AS ARE DESCRIBED IN SUCH 
SURVEYS. 


Before entering upon a discussion of these confirmations 
and surveys, we desire to call the court’s attention ‘to the 
fact that, apart from the force and effect to be given to the 
contirmations and surveys, the evidence did not estab- 
lish the fiet that either Laroche, Bouis, Baccane Bizet, 
or those under whom thev claimed, cultivated or possessed 
the respective lots claimed by them before 1803; and that 
it was so found by the trial court, as appears from the judg- 
ment rendered. 

The defendants claim that whether the court below is 
right or wrong in the wholesale disposition of the case made 
by it, the particular proof of cultivation claimed to have 
been shown with respect tothe four designated claimants — 
Laroche, Bouis, Baceane and Bizet — make out a disposition 
of a large part of the 16th section sued for, within the 
meaning and prior to the passage of the act of March 6th, 
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1820, so as to constitute an outstanding title thereto in 
them or their legal representatives (under whom defend- 
ants claim); and thus to prevent the title thereto passing to 
the State under the provisions of said last mentioned act. 

Whether they are correct in this claim, depends upon the 
force and effect to be given to the several confirmations to 
said claimants and the surveys of such confirmations (so 
far as they are confirmations); said confirmations being 
certified by the Recorder of Land Titles to the legal repre- 
entatives of said claimants under the provisions of the act 
of Congress of May 26, 1824 [4 Stats. 65]. 

The defendants’ position was, and as we understand, 
now is, that the certificates of confirmation, issued by 
Recorder Hunt to the legal representatives of Laroche, 
Bouis and Baccane respectively, or more accurately speak- 
ing, Recorder Hunt’s lists certifying to sach confirmations, 
(which will hereafter be referred to as certificates ) constitute 
prima facie evidence that Luroche, Bouis and Baccane 
cultivated the lots as described in their several certiticates 


of confirmation ; and so far we agree. 


(a.) 
JURISDICTION OF THE RECORDER OF LAND TITLES. 


The act of May 26, 1824, constituted the Recorder of 
Land Titles a guasi judicial officer before whom the indi- 
vidual owners or claimants of the lots could appear and 
‘* designate their lots by proving the fact of inhabitation, 
‘¢ cultivation or possession, and the boundaries and extent of 
‘seach claim.’”’ [4 Stats. 65. | 

The act further provides that the Recorder * shall issue 
‘6a certificate of confirmation for each claim,’’ substanti- 
ated before him. 

These certificates, describing ‘*the boundaries and 
extent’’ of the claim have uniformly been received by the 
courts as prima facie evidence that the lot, as described in 
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them respectively was cultivated or possessed by the claim- 
ant or those under whom he claims, before December 20, 
1083. 3 

The reason of the probative effect given to these certifi- 
cates is obvious. Congress saw fit to provide a tribunal be- 
fore which claimants, who had to make proof of facts exist- 
ing twenty vears before, could appear, designate their lots, 
establish the boundaries and extent thereof and prove the 
necessary facts to establish their title. 

This tribunal had jurisdiction to hear and determine these 
facts; and its certificate of the result, therefore, on princi- 
ple amounts to prima facie proof of its correctness. 

We are therefore prepared to admit that Recorder Hunt’s 
certificates to the legal representatives of Laroche, Bouis 
and Baccane offered in evidence ( which appear in our state- 
ment of the case on pp. 16-19 )make a prima facie showing : 
lst. That before December 20th, 1803, Laroche or those 
claiming under him cultivated a lot in the Grand Prairie 
Common Field of the extent and with the boundaries stated 
in the certificate of Recorder Hunt. 2d. That before De- 
cember 20th, 1803, Bouis, or those claiming under him, cul- 
tivated a lot in the Grand Prairie Common field of the ex- 
tent and with the boundaries stated in the certificate of 
Recorder Hunt. 3d. That before December 20th, 1803, 
Baccane, or those claiming under him, cultivated a lot in 
the Grand Prairie Common field, of the extent and with the 
houndaries as stated in the certificate of Recorder Hunt. The 
lucts of the case show that these certificates were issued 
in 1825. 

NOW THE QUESTION FOR CONSIDERATION 18: WHETHER 
THE UNDISPUTED FACTS IN THE RECORD, 7.¢., THE CERTIF- 
ICATES OF CONFIRMATION AND THE SURVEYS OF THESE CON- 
FIRMED CLAIMS, AS MADE, SHOW PRESUMPTIVELY THAT THEY 
ARE CORRECTLY LOCATED ON THE LAND IN CONTROVERSY. 


; 
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(b.) 


UNDER WHAT AUTHORITY THE SURVEYS SHOULD HAVE 
BEEN MADE. 


By the act approved April 29th, 1816 (3 Stats. 325), the 
President was authorized to appoint a surveyor of land in 
the Territories of Illinois and Missouri. And by the pro- 
visions of the act it became the duty of the surveyor so to 
be appointed **to cause to be surveyed the lands in the 
‘¢said Territories, (he claims to which have been or here- 
‘Safter may be confirmed by any act of Congress, which 
‘shave not already been surveyed according to law.’’ 

This act affords the only authority provided by law, so 
far as we can learn, for the survey of private confirmed 


claims, by the United States. 


(c.) 


UNDER WHAT INSTRUCTIONS AND IN WHAT MANNER THE 


SURVEYS WERE IN FACT MADE, 


Survevor-General Conway, of the States of Illinois and 
Missouri, on May 9th, 1846, appointed William H. Cozens 
as deputy surveyor and authorized him ‘* to survey the con- 
‘firmed private land claims below specified,’? amongst 


which are found : — 


Ist. Baptiste Riviere dit Baccane, 1 by 40 arpents. 
10th. Louis Laroche . . . . . JZ by 40 arpents. 
19th. William or Guillaume Bizet . 1 by 40 arpents. 


(See Printed Record, pp. 96 and 99.) 


And afterwards he was instructed to survey a confirmed 
claim for Vincent Bouis of a lot of two arpents. 


[See page 154, Printed Record. } 
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With the instructions sent to Mr. Cozens we presume 
(although it does not definitely so appear) that Recorder 
Hunt’s lists, showing the contirmations to Baccane and La- 
roche and Bouis, were enclosed. At any rate, he was author- 
ized **to survey the confirmed private land claims below 
specified,’ and nothing else. 

As seen by reference to our statement of the case found 
anfe on pp. 22—24 of this brief, Mr. Cozens was advised 
in his instructions that neither the Surveyor’s nor the Re- 
corder’s office furnished sufficient data and information 
upon which to locate some of the claims; and, as some of 
the tracts could not be located by the data thus furnished, 
it was contemplated by the Surveyor-General and expected 
that the persons interested would afford him such addi- 
tional proof as to the localities of their claims as it might 
be in their power to furnish. Mr. Cozens was instructed 
by the Surveyor-General that if, for want of proper data, 
any one or more of the claimants should be able to prove 
the precise situation of his or their original improvements, 
he could survey the claim accordingly. 

| See pp. 96-98, Printed Record. | ’ 

The entire instructions are based on the theory that Mr. 
Cozens could and should proceed to a hearing de novo con- 
cerning the original claims, cultivation and possessions. 
The certificates of confirmation were of little, if any, mo- 
ment. 

He was cautioned, because of the great value of the 
lands, aud the liability of subsequent litigation, not to suf- 
fer himself to be biased by any one, but to act in his capa- 
city of deputv-surveyor without fear, favor, or affection, 

In this solemn and imposing manner, under the sanction 
of a law empowering the survevor to survey only con- 
firmed claims, (see act of April 29th, 1816) (3 Stats. 325), 
(confirmed claims being such as may have been, before that 
time, designated, with definite boundaries and extent, before 
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the Recorder of Land Titles, (see act of May 26th, 1824) 
wis Mr. Cozens installed, with jurisdiction to hear and de- 
termine, without dias, fear, favor or affection, the localities 
of the claims and the precise situation of the original im- 
provements, and not the boundaries of the localities as 
already fixed by the confirmations. 

After such installation, the witnesses were smmoned be- 
fore him, by a notice published in two daily newspapers 
over the signature of the surveyor. Some parts of the 
notice are as follows: — 


NOTICE. 


TO ALL PERSONS INTERESTED IN THE CONFIRMED UNSUR- 
VEYED PRIVATE LAND CLAIMS IN THE GRAND PRAIRIE AND 
CUL DE *4C FIELDS. 


* « . * . - * o * * * 


‘* Mr. Cozens is furnished with copies and extracts from 
** such of the files and records of this office and that of the 
‘* United States Recorder of Land Titles as relate to the 
‘¢ confirmations and localities of the several claims; but 
‘*as a number of the tracts cannot be located by the data 
“‘ thus furnished [ have to call on those interested for such 
‘**‘ additional evidence as it may be in their power to produce. 
._ * * ([Pr. Rec. pp. 99-100. } 

In obedience to this summons the ancient witnesses appear 
and make statements (which were afterwards reduced to 
writing by Mr. Cozens and verified by them respectively ) 
not concerning boundaries of certain and fixed confirmations, 
only, which was alone competent; but, concerning the/locus 
of the severral cultivations and possessions as they existed 
in Spanish times and later. (See affidavits of Chouteau, 
Papin, Marli, Forsyth, Noise, Smith and Belfour, pp. 75 to 
87 Pr. Rec. ) | 

With such unlimited jurisdiction conferred upon him, it 
is not strange that Mr. Cozens assumed broad and compre- 
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hensive powers ; and so he did — believing, as he says, that 
great latitude was left to him; (Pr. Rec. p. 194) that the 
instructions to him were not reliable; that the information, 
requisite to locate the confirmed claims, was not reliable ; 
and that it was left to him to make a thorough investigation ; 
(Pr. Rec. p. 195) and that the land offices did not have 
correct data for locating the claims; and that he was 
authorized to obtain that data ;(Pr. Ree. pp. 196 and 197) he 
proceeded, as a judge, to exercise all the functions devolved 
upon the Recorder of Land Titles by the act of May 26th, 
1824:and even assumed, as will be hereafter seen, to over- 
rule the decision of the recorder in respect to the extent 
of one of the claims confirmed by him (Laroche) ; and to 
ignore the boundaries fixed by the Recorder in respect to 
all of them 

He was directed in the letter appointing him to this ser- 
vice to conclude it within three months from the date of the 
letter — May 9th, 1846. But, of course, he could not exer- 
cise these vast functions in so short a space of time. It 
took him several years. The record does not show exactly 
when he concluded his work, but his surveys were approved 
In 1855. . 

Understanding now the jurisdiction undertaken to be 
conferred upon Mr. Cozens; his conception of his powers 
and his methods; we will now consider the results of his 
work. 


Resutts OF Mr. Cozens’ INQUIRY AND SURVEYS. 
First as to Laroche. 


His claim had been presented, under the act of May 
26th, 1824, to Recorder Hunt for confirmation. It was 
confirmed by the recorder as a tract of 7 by 40 arpents. 

(See tabular lists certified to by both the recorder of 
Land Titles in the State of Missouri and the Commissioner 
of the General Land office at Washington. Printed Re- 
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cord, pp. 435 & 436.) Mr. Cozens was instructed to sur- 
vey itasalotof Jby 40 arpents. (See instructions Printed 
Record, p. 96.) 

Mr. Cozens concluded that this action of the Recorder of 
land titles was error; and that his instructions were wrong ; 
and surveyed, under this claim, atract of 2 by 40 arpents 
for the legal representatives of Louis Laroche. 


(See description and survey on pp. 236, 237 and 238, 


Pr. Ree. ) 


We do not propose to argue the question whether Mr. 
Cozens was right or whether Recorder Hunt was right ; 
but claim that, although it be true that the certificate of con- 
firmation to the legal representatives of Louis Laroche for 
atract of J by 40 arpents, makes prima facie proof of the 
requisite cultivation before 1815 of that tract (if it can be 
located), that a survey afterward made of such claims as a 
tract twice as large, 2 by 40 arpents, is no survey of the 
confirmation at all, and in itself can be no evidence of the 
true location of the tract confirmed: that, therefore, such 
survey even though located on the land in controversy, in 
the nature of things, cannot be prima facie evidence of the 
true location of the confirmed claim. 


RENARD CERTIFICATE, 


After Mr. Cozens had made this survey, and, doubtless, 
with the view of creating color forit, Mr. Adolph Renard, 
United States Recorder of Land Titles in the State of Mis- 


souri, for some unexplained reason on the 3d day of 


September 1857, — thirty years after Recorder Hunt had 
acted on this claim, is persuaded to give a certificate, 
adopting Mr. Cozens’ conclusion; and he thereupon, on 
that date executes a certificate, in words and figures as fol- 


lows: — 
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CONFIRMATION CERTIFICATE No. 144. 
Orrice oF THE RecorpEeR oF Layp TITLEs, 
Sr. Louis 3rp SEPTEMBER, 1857. 


It is hereby certified that under the first section of the 
act of Congress approved on the 13th day of June, 1812, 
entitled ** An Act making further provision for settling the 
claims to land in the Territory of Missouri ”’ and the two 
acts of Congress of the 26th of Mav, 1824 and 27th Janu- 
ary, 1831, supplemental or having reference thereto, Louis 


? 


Laroche’s legal representatives were contirmed in their 
claim to a tract of (wo by forty arpents situated in the 
Grand Prairie Common Field of St. Louis.’’ And he fur- 
ther certifies that the same has been lawfully surveyed in 
conformity with the said confirmation and bounds it as Mr. 
Cozens had surveyed it. 


See Printed Record, p. 235. 


Whoever instigated this scheme may be entitled to the 
credit of ingenuity if nothing else, but it cannot savé them. 
Recorder Renard had no power or right to make such a 
certificate. The act of May 26th, 1824, conferred this 
power upon the recorder to whom the proof Wiis made, and 
he exercised the power and determined the boundary and 
extent of the confirmation to be J bv 40 urpents. And, so 
far as a right under « confirmation is concerned, the case 
must rest on the confirmation as so made, 


Soulard vw. Allen, 18 Mo. 495. 


7 


The Renard certificate is utterly void, 


Gamache v. Piquignot, 17 Mo. 310; 
Gamache v. Piquignot, 16 How, 451. 


In addition to this. the confirmation certificate or Hunt’s 
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lists of confirmations, shows that a lot was confirmed to the 
legal representatives of Louis Laroche, ‘* bounded south by 
the field lot formerly owned by a man named Rondo, and 
north by a field lot owned by Parent. (See Hunt’s lists, 
Pr. Rec. pp. 435 and 436. ) 


Mr. Cozens’ survey of this claim bounds it on the south 
by the legal representatives of Vincent Bouts, instead of 
Rondo, as in the confirmation; and, on the north, by the 
legal representatives of Louis Lacroix, instead of Parent, 
as in the confirmation; notwithstanding the fact that he 
found a lot owned by Parent and located it (see Mosber- 
ger’s map, p. 202, Printed Record), onthe fourth lot north 
of this of Laroche. (See description and survey, pp. 236, 
237 and 238, Printed Record. ) 

The east and west lines of this survey conform to the 
east and west boundary lines of the common field, which 
were known by ancient landmarks; but no such landmarks 
fixed any north or south boundary. 


Such constitutes the documentary evidence in relation to 
the survey of the Laroche confirmation. 


Second as to Bouts. 


The certificate of confirmation issued by Recorder Hunt 
to the legal representatives of Vincent Bouis, was for a lot 
of 2 by 40 arpents; bounded north by a field lot formerly 
owned by Le Berye, and south by the lot formerly owned 
by John B. Provenchere. (See Hunt’s list, p. 255, 
Printed Record. ) 

Notwithstanding such calls, Mr. Cozens survevs a lot, un- 
der this confirmation of 2 by 40 arpents and bounds it on 
the north by field lot of the legal representatives of Louis 
Laroche, and not of Le Berge, as in the contirmation ; and 
south by lot of legal representatives of Guillaume Bizet, 
and not of John B. Provenchere, as in the confirmation. 
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(See survey and description, pp. 255, 256, 257, 258 and 
259 of the Printed Record. ) 

The east and the west boundaries of this lot conform 
to the eastern and western boundary lines of the common 
field, which were fixed by ancient landmarks; but there 
were no such landmarks to fix the northern and southern 
boundaries. 

Such constitutes the documentary evidence in relation to 
the survey of the Bouis confirmation. 


Third as to Baccane. 


The certificate of confirmation to the legal representatives 
of Baptiste Riviere dit Baccane is for a lot of 1 by 40 
arpents ; bounded, on the north, by field lot formerly owned 
by Rondo and south by the lot formerly owned by Baptiste 
Corno. 

Defendants offered no survey of this confirmation; accord- 
ingly, there is and can be no presumption arising from a 
survey. 

The evidence, however, shows that for want of adocation 
distinctively its own, it was located by Mr. Cozens over the 
southern half of the survey of the Bouislot. It is so stated 
in the statement of interferences of the Bouis survey. 
(See Pr. Rec. p. 258.) And so appears marked on the 
Bouis survey (p. 256, Printed Record). 

There being no approved survey of this confirmation in 
the record, we might stop there with it. But to show the 
utter confusion attending all these surveys, we call atten 
tion to the facts as they appear in the record, in connection 
with the Bouis survey. 

In the first place it is located over the southern half of 
the Bouis survey. It is bounded (as so located) on the 
north by the northern half of the lot surveyed to the legal 
representatives of Bouts instead of by Rondo or his legab 
representatives as required by the confirmation ; and south 
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by lot surveyed to the legal representatives of Bizet, in- 
stead of by a lot owned by Buptiste Corno or his legal 
representatives as required by the confirmation. 

As to this survey also there were no ancient landmarks, 
to serve as northern or southern boundaries. 

And such constitutes the documentary evidence in rela- 
tion to the Baccane survey 


+. 
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Fourth as to Bizet. 


This claim was not presented to the Recorder of Land 
Titles for confirmation under the act of 1824. Accordingly, 
there is no certificate of confirmation of this claim. 

On the contrary, this was confirmed by the Board of 
Commissioners, appointed under the provisions of the act 
of July 9th, 1832, which empowered such board ** to ex- 
amine all the unconfirmed claims to land’’ in Missouri, 
‘* heretofore filed in the office of said Recorder according to 
law, founded upon any incomplete grant, concession, war- 
rant or order of survey issued by the authority of France 
or Spain, prior to the 10th day of March, 1804.’’ 

The entire record of the proceedings of the Board upon 
this claim is found on page 280, printed record, and is as 


follows :— 
‘* PROCEEDING S BOARD COMMSS. W. BIZET’S CLAIM. 


‘* Turspay, June 2d, 1835. 


‘©The Board met pursuant to adjournment. 

‘* Present: F. R. Conway, J. H. Relfe, commissioners. 

‘¢No. 286. Guillaume Bizet, by his legal representative, 
*«claiming 40 arpents of land situate in the Cul-de-sac of 


‘¢the Grand Pruirie. 


‘¢See Livre Terrein, Book No. 1, page 21; Book F, 
‘* page 155. 
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‘ Pierre Gueret, duly sworn, says that he is 57 years of 
age ; that he knows the tract claimed; that he owned land 
near said tract, and that he has perfect recollection of 
having seen the late Jean Baptiste Provenchere, who had 
married the widow of Guillaume Bizet (after said Bizet’s 
decease ), in possession of the tract now claimed,and that 
said Provenchere cultivated the same for many years, but 
how long he cannot say. 


‘* Witness further says, that said Provenchere did culti- 


‘vate said lands while under the government of Francisco 


Perez or Zenon Trudeau, or under both; he is not posi- 
tive hut he is certain that it was before Mr. Delassus was 
lieutenant-governor. 
‘¢ Adjourned until to-morrow at 9 o'clock, a. m. 

‘* (SIGNED. ) F. R. Conway, 

‘* (SIGNED. ) James H. RELFE. 


‘* Fripay, June 12th, 1835. 

‘*The board met pursuant to adjournment. 
‘¢ Present: F. R. Conway, J. H. Relfe, commissioners. 
‘© 286. Guillaume Bizet, claiming 40 arpents of land. 
See book No. 7, p. L166. 
‘¢The board are of the opinion that this claim ought to 
be confirmed to the legal representatives of the said 
Guillaume Bizet, deceased, according to the concession. 

‘* (SIGNED. ) James H. ReEvre, 

*¢ (SIGNED. ) F. R. Conway. 


‘+] have examined and coneur in the following de- 
cision. (SIGNED. ) KF. H. Martins. 


‘¢Orrice or U. S. Recorper or Lanp TITLes, 
St. Lours, 24th April, 1870. . 
‘« This is to certify that the foregoing is correctly copied 
from pages 165, 166, 179, 180 and 181 of book No. 7, 
which book contains the minutes of the board of commis- 
sioners appointed for the final adjustment of private land 
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+* claims in Missouri, under the act of Congress of 9th July, 
‘¢ 7832, and on file in this offiee. 

ALBERT SIGEL, 
U. 8. Recorder of Land Titles in the State of Missouri. 


And so it appears that this claim was recommended by 
Board to be confirmed ‘‘according to the concession ;’’ and, 
‘by the act of July 4th, 1836, the same was confirmed, pro- 
vided it had not been previously located, surveyed or sold 
by the United States ; in which event, as the act provides, 
**this act shall confer no title to such lands in opposition 
to the rights acquired by such location or purchase.’’ 

But what the claim was does not appear in this record. 
Reference is made in the proceedings of the Board to 
Livre Terrien, book No. 1, page 21, Book F. p. 155. But 
what these books and pages show dves not appear, as their 
contents were not offered in evidence. Accordingly all we 
know of the claim is from what appears in the record of 
the proceedings of the Board, namely: for ‘*40 arpents of 
land situate in the Cul de Sae of the Grand Prairie.”’ 

This, according to the record, is what Mr. Cozens had 
to go on, yet he found no difficulty in locating this floating 
claim ; not in the cu/ de sac common field, but in the Grand 
- Prairie Common Field, and that too, directly upon the 
16th section. 

(See his survey and description and statement of inter- 
ferences, Printed Record, pp. 280 to 284 inclusive. ) 

And such is the documentary evidence in relation to the 
Bizet survey. 


Now, the contention of defendants is: that these four 
surveys of Mr. Cozens (which were afterwards approved 
by the surveyor-general) locating the claims of Laroche, 
Bouis, Baccane and Bizet partly upon the land in contro- 
versy, affords presumptive evidence of the true location of 
the claims; and, consequently. that the particular lands, sur- 
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veyed to them, were the lands cultivated or possessed by 
them, respectively, before December 20th, 1803; and, there- 
fore were so ‘disposed of’? to them, within the 
meaning of the act of March 6th, 1820, that the State 
took no title to that part of the 16th section sued for, cov- 
ered by these surveys; and so the Supreme Court held, by 
requiring the plaintiff to overcome such presumptive effect 
by affirmative proof of the negative proposition that Laroche, 
Bouis, Baccane and Bizet did not possess or cultivate the re- 
spective parcels, so surveyed to them, and now claimed by their 
grantees. Which ruling, considering the remoteness of the 
facts to be established negatively, amounts, practically, to 
holding that these confirmations and surveys are conclusive 


‘against plaintiff’s title. At any rate, it gives to them an 


effect, even if presumptive only, of defeating the State’s 
title pro tanto under the act of 1820. 


(d.) 


ee 
THE CERTIFICATES OF CONFIRMATION THEMSELVES ARE VOID 
FOR UNCERTAINTY. 


We on the contrary contend concerning the confirmations 
themselves, to the legal representatives of Laroche, Bouis, 
Baccane and Bizet, that being too uncertain for want of 
data to locate them (as appears from their face and from 
the instructions of the surveyor-general to Mr. Cozens, and 
from Mr. Cozens’ treatment of them), they were void for 
uncertainty ; and could not be the foundation or warrant 
of any survey. 

In Villalobos v. United States, 10 How. 557, this court 
says :— | 

‘*In cases of vague description this court has uniformly 
‘* held that no particular land was severed from the public 
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‘* domain by the grant, and that no survey could be ordered 


4 


‘* by the courts of justice. 
Buyck v. United States, 15 Peters, 224. 
United States v. Delespine, 15 Peters, 333 ; 
United States v. Miranda, 16 Peters, 156, 157 ;’’ 
See, also, Vasquez v. Ewing, 42 Mo. 247; 
Carondelet, v. St. Louis, 1 Black. 189. 


Before entering upon a discussion of the law, applicable 
to these surveys, we desire to call attention to the differ- 
ence between survevs of private claims arising under the 
act of June 13th, 1812, and such surveys as are required to 
be made, by the terms of a grant itself, to locate the land 
granted. 

In the first class of cases no survey is required to com- 
plete the grant — for the grant depends upon possession or 


cultivation and not at all upon a survey. 


Bissell v. Penrose, 8 How. 317; 
Guitard v. Stoddard, 16 How. 510. 


In the second class of cases the grant depends, for its ex- 
istence and operative effect, upon a survey to be made by 
the government. In this last class of cases the survey, 
when made by the government and accepted by the grantee, 
is conclusive and cannot be questioned. Such cases are 


referred to in the eases of. 


West v. Cochran, 17 How. 466; 
Willmot v. Sandford, 19 How. 82: 


And even in the cases of surveys made for claimants 
under the act of 1812, itis conceded that, as between the gov- 
ernment and the claimant, the surveys, when properly re- 
turned and approved, are conclusive. But when the rights 
of third persons are involved a different effect must be ac- 


corded to them. 


—, 


Now, concerning the surveys involved in this case we 


contend :— 
(@. ) 


WHATEVER BE THEIR EFFECT AS BETWEEN THE GOVERN- 
MENT AND THE CLAIMANTS THAT, AS AGAINST THE STATE OF 
MISSOURI, AND THIS PLAINTIFF CLAIMING UNDER A DIRECT 
GRANT ,FROM THE UNITED STATES, THEY ARE ENTITLED TO 
NO PRESUMPTIVE FORCE WHATSOEVER ; BECAUSE AS EXECU- 
TED, THEY WERE EXECUTED WITHOUT ANY AUTHORITY OF 


LAW. 


The survevor was authorized by the act of April 29th, 
1816 [3 Stats. 325], to survey ‘*the lands’’ * * * the 
‘claims to which have been or may hereafter be confirmed 
bv any act of Congress” ete. 

This act of April 29, 1816, provides for the appointment 
of x survevor for the territories of [llinois and M>ssouri ; 
whose duty it was to engage a sufficient number of deputy 
surveyors, «nd to cause so much, publie lands, in which the 
Indian title had been extinguished, in the said territories, as 
the President should direct, to-be surveyed, in the manner 
theretofore provided with respect to lands lying northwest 
‘of the river Ohio, and also enacts as follows :— 

That ** it shall be the duty of the survevor to cause to be 
‘*surveyed the lands in the said territories the claims to 
‘* which have been or may hereafter be confirmed by any 
‘¢act of Congress, which have not already been surveyed in 
‘*accordance to law,’ ete. 

This, clearly means the lands as confirmed — and this 
means so far as Laroche, Bouis, and Baccane are concerned, 
such lands as may have been designated and proved with 
fixed boundaries and extent before the Recorder of Land 
Titles. (Act of May 26th, 1824, supra.) 

The recorder of land titles is made the judge of the re- 
quisite cultivation or possession to work confirmation, and 
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it was for him to issue certificates embodying his judgment, 
as a result of his inquiry (Act of May 26th, 1824). 

The surveyor had no such function to perform. His was 
clearly an executive or political duty. (Vasques v. Ewing, 
42 Mo. 247.) Instead, however, of undertaking it as an 
executive or political duty, he constitutes a deputy surveyor 
a little court, assuming in the instructions to him, that the 
data for locating the confirmed claims did not exist, direct- 
ing him to determine the locality the claims from interested 
persons and cautioning him to be unbiased, and to act with- 
out fear, favor or affection. : 

He proceeds to summon witnesses to come before the 
court and the witnesses come, and make statements and afti- 
davits, not concerning boundaries of certain and established 
confirmations only, which alone was competent; but con- 
cerning cultivation, possession and location of claims as so 
cultivated or possessed. (See affidavits pp. 75 to 8&7 Pr. 
Rec. ) 

Upon these, with the oral statements taken by the court 
and other evidence, the cases seem to have been submitted ; 
and six years thereafter, the court having been fullv advised, 
proceeds to pronounce judgment, not as to where the con- 
firmed claims were located, but as to where they ought to be 
located. 


His results, as heretofore seen, differ widely from and 
conform, in no apparent degree, with the conclusions 
reached by the recorder of land titles. 


We contend that these proceedings, resulting in the sur- 
veys under consideration amount, to the exercise of a juris- 
diction conferred by luaw upon the recorder of land titles 
only ; and conducted, as they were, with the assumption of 
a right to ignore or go beyond the conclusions of the re- 
corder, necessarily, resulted in conclusions different from 
and antagonistic to his. 

And so we find that Mr. Cozens concludes that Laroche 
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was entitled to a lot 2 by 40, instead of 1 by 40 arpents as 
the recorder found; and that the true boundaries of this 2 
by 40 tract were different from those fixed and designated 
by the recorder, as before seen. 

And that the true boundaries of the Bouis and Bacecane 
lots were also different from the boundaries as fixed by the 
Recorder. 

Such surveys, therefore, being unauthorized by any law, 
so fur as the plaintiff is concerned, are nullities. 


Kindred questions have been before this court in the in- 
vestigation of Spanish titles to land in Florida. 

[In the case of Villalobos ». United States, 10 How. 555, 
the following language is employed :— 

‘¢ From the long experience this court bas had in the in- 
‘¢ vestigation of Spanish titles, as claimed in Florida, as 
‘¢ well as from the practice in regard to which the witnesses 
‘* depose, we are of opinion that the surveyor-general bad 
‘‘no authority to change ,the location of the grant, and 
‘‘to split up the surveys as was done in this case. 
‘* The question has been settled by this court in the cases 
‘- of United States v. Hueritas, 9 Peters, 171,-and Wnhited 
‘¢ States v. Levy, 13 Peters, 83. The surveys in this in- 
‘‘ stance abandoned the grant; no aid is asked from it, but 
‘the sole act of the surveyor-general is relied on for a de- 
‘‘cree completing the tithe and, if confirmed by us, 
‘* must be sanctioned 4 the origin of Villalobos’s title, and 
‘‘that no such power can be exercised by this court, was 
‘*held in the case of Forbes (15 Peters 172).”’ 

See also United States v. Levy, 13 Pet. 81. 

The case of United States v. Halleck, 1 Wall. 439, deals 
with a case of a survey of a confirmation decreed by a 
Board of Commissioners created by a special act to hear 
and determine certain Mexican claims. The court on page 
455 says :— 

‘¢ The material question is whether the survey, approved, 
‘* conforms to the decree of confirmation. There must ex- 
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‘‘ist a reasonable conformity between them or the survey 
‘* cannot be sustained.”’ 
To the same effect is The Fossat Case, 2 Wall. 649. 


(£..) 


THESE SURVEYS DO NOT CONSTITUTE PRIMA FACIE KVIDENCE 
(SO FAR AS PLAINTIFF IS CONCERNED ) OF THE TRUE LOCATION 
OF THE CLAIMS, WITH THEIR BOUNDARIES AND EXTENTS AS 
DESIGNATED TO AND CONFIRMED BY RECORDER HUNT; BE- 
CAUSE THEY DO NOT PUPPORT TO DO SO, EITHER IN THE HIS- 
TORY OF THEIR EXECUTION OR ON THEIR FACE. 


(#.3 


Ir, IN A GENERAL SENSE, IT BE TRUE THAT A SURVEY OF A 
CONFIRMED CLAIM Is PRIMA FACIE EVIDENCE OF THE CORRECT 
LOCATION OF SUCH CONFIRMED CLAIM, THE UNDISPUTED FACTS, 
ACCOMPANYING THESE CONFIRMATIONS AND SURVEYS, IN THEM- 
SELVES, OVERCOME SUCH PRIMA FACIE OR PRESUMPTIVE FORCE ; 
AND ESTABLISH THE INAPPLICABILITY OF THE GENERAL DOC- 
TRINE TO THIS CASE. 


Authorities strictly applicable to the effect of surveys, as 
they appear in this record, are scarce and of but general ap- 
plicabilitv; but reason and principle conduce to one result 
only. 

The ultimate fact to be established by proof is: that the 
claimants Laroche, Bouis and Baccane severally cultivated 
the lots in dispute, claimed for them, before December 
20th, 1803. 

Congress provided a tribunal by the act of 1824, before 
which they could go to designate their cultivations and 
prove their boundaries and extent. The favorable decision 
of this tribunal, as to any claim, is made prima facie evi- 
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dence of the fact, that the claimant did cultivate before 
1803, the lot so designated and tixed. 

Now, it is conceded that if « lot of the extent and with 
the boundaries as fixed and adjudged by the tribunal, is af- 
terwards surveyed, by the United States surveyor, such 
survey, made by a public officer charged with that duty, 
carries along with it and attaches to the lot so surveyed and 
located, the requisite proof of cultivation of thaé lot. 

So far these presumptions logically and consistently fol- 
low each other: and commend.themselves to jadgment and 
reason; and so far the courts have recognized and applied 
them. 

But the nextstep usked to be taken by this court, in this 
case, involves a break in the natural, logical and lawful 
sequence of things. It involves a holding to the effect 
that when the surveyor is unable, fo® want of sufficient 
data, to locate the claims according to the extent and with 
the boundaries as designated and fixed by the tribunal 
charged by law with the jurisdiction to hear and determine 
them, and when the surveyor, confessedly aware of such di- 
lemma, proceeds without authority of law, to hear and de- 
termine, de novo, such questions, and reaches conclusions 
differing as to exfent and boundaries from the tribunal, and 
surveys them, not according to the extent and boundaries 
fixed by the tribunal, but according to the extent and 
boundaries considered by Aim to be eqrrect — it involves a 
holding, we say, that such extra-judiciat proceedings and re- 
sultant surveys carry along with them and attach to the lots 
so surveyed, the same presumptions of antecedent cultiva- 
tion as is accorded, by law, to surveys made within the 
scope of proper authority and in the discharge of functions 
lawfully conferred. 

To carry a presumption to this extent involves, necessa- 
rily, an ignoring of the provisions of the act of 1824, as 
wellas an unnatural and forced covstruction of the relation 
of cause and effect. 

Presumptions are indulged in favor of the correctness of 
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official acts when they are performed by the person whose 
duty it is to perform them; and when they are done within 
the scope of duty and in the mode required by law; and 


even such presumptions are indulged only until the con- 


trary appears. ; 

In this case we think it must clearly appear that the sur- 
veyor’s acts in locating the cultivations and executing the 
surveys in question, were neither within the scope of his 
duty nor performed in the mode required by law. 

The Supreme Court of Missouri in the case of Vasquez 
v. Ewing, 42 Mo. 247, approached very near to a consider- 
ation of this identical que-tion : and we take the liberty of 
valling attention to its reasoning and of quoting liberally 
from its opinion. 

It appears that the extracts from Hunt’s lists described 
the lot in controversy in that case as ‘** four arpents in 
‘* front, eight deep, bounded in front by the commons or 
‘vacant land, them rnnning back eight arpents so as to 
‘‘include the spring usually called Benito’s Spring.’’ 
The surveyor undertook to and did survey a tract of land 
for this confirmation. The court, by Judge Holmes, says: 

‘¢ It does not appear that avy other location, boundaries 
‘*or description was proven beforethe recorder. Here we 
‘have a parallelogram of four by eight arpents, lying in 
‘fan eartwardly and westwardly direction, so as to include 
‘*the spring. There was a given outline but no fixed, no 
‘* ascertained location. It is a floating claim merely, which 
‘** could be located only by the political government acting 
‘through the Surveyor-General. This officer had no author- 
‘‘ity by law to assign a location to such a claim. He had 
‘* authority only to survey such lots by their definite loca- 
‘tion and boundaries as they had actually existed prior 
‘to 1803, or as the same had been proved before the Re- 
‘scorder. It does not appear that he had any other basis 
‘‘ for his action than this extract from the list which had 
‘* been transmitted to him by that officer. He could derive 
‘“none from his instructions. Of fixed or ascertainable 
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‘*landmarks or boundaries that had existed befure the 
‘*change of government there were none. The survey 
‘*does not purport to have found any such landmarks or 
‘‘ calls, nor to have ascertained them by any evidence on 
‘‘the ground.’’ * * * Speaking then of the Surveyor’s. 
action the court says: 

‘+ It is evident that his proceeding was wholly arbitrary ; 
‘* nor had his superior officers of the land office any author- 
‘‘ity by law to create by instructions a definite location 
‘*and boundaries for such a lot when none existed before. 

‘* The certificate, independently of the survey annexed, 
‘*was no more definite than the lot. We think it is appar- 
‘sent that these documents, even if admissible as prima 
** facie evidence of what they could show, furnished no 
‘*proof of any definite location for this lot.’’ 

The foregoing quotation aptly fits the case under consid- 
eration. ‘There is no pretense that there were any fixed or 
ascertainable landmarks or boundaries on the north or south, 
in respect to the confirmations under consideration, that had 
existed before the change of government; and the surveyor 
could not locate these contirmed claims, on the data exist- 
ing in the-land office. The court in the case, las€ supra, 


goes on and says : — 


‘¢ The location that was made can be regarded only as 
‘* the arbitrary and unauthorized act of the surveyor,’ and 
cites Ott v. Soulard, 9 Mo. 595. ** It isthe right and claim 
‘‘ that is confirmed by the act, and not merely the posses- 
‘* sion and cultivation. But there can be no right and claim 
‘* in an out-lot without boundaries and location. 

. * * * a * 7 ° 6 

‘¢ These provisions’’ (referring to the act of May 26, 
1824), ** presuppose that such lots already had an exist- 
‘* ence, with a location, extent and boundaries capable of 
‘* being ascertained and distinguished by the surveyor-gen- 
‘ eral. 

‘*It is not doubted that authority was conferred upon 
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‘him to survey these lots for the purpose of the act; but 
** there is still no ground for the inference that he was em- 
** nowered to create a lot, by assigning a location or boundaries 
‘‘where none existed before or where none had been proven 
** beofore the recorder. 

‘¢ The owners or claimants were to prove the extent and 
‘¢ boundaries of their lots and the recorder was to furnisha 
‘* list of lots so proved. It is manifest that if the proof 
‘* made failed to show any ascertainable boundaries, the list 
‘‘ furnished could not enable the surveyor to perform the 
‘¢duty required. It would be all the same thing as if no 
‘proof had been made and no list furnished. Such being 
‘¢the case, here the survey that was made can have no val- 
‘‘idity against the defendant. 

** Tt is believed that in all the cases in which the ce:tifi- 
‘* cate of confirmation has been held to be prima facie evi- 
‘*dence of the facts required to be proved, the record of the 
‘* proof made or the registry or list of claims proved or the 
‘* vertificate itself, when issued by the recorder before a 
‘survey, contained calls and deseription of location, extent 

‘and boundaries txat were capable of being ascertained and 
** adent/fied on the ground by survey or by calls and land- 
‘* marks or description, without a survey. 

* . * * * 7 * 7 > * * 

‘Whatever prima facie etfect might be due to the cer- 
** tificate in the first instance when offered in evidence, was 
‘‘effectually rebutted and disproved as to location and 
‘boundaries by the list and survey that were produced 
‘* with it.”’ 

In the case of Glasgow v. Lindell Heirs, 50 Mo., p. 80, 
the Supreme Court, speaking of these common field lots, 
says: ‘‘As there was nocondition of survey attached, the Sur- 
‘+ peyor-General had no power to survey the claimants into 


‘* their lots or out of them; if, however, he assumed to sur- 
‘*vev uny of the lots by the metes and bounds as they ex- 
‘‘isted in Spanish times, such surveys would be evidence, 
** not to establish, but to ascertain the lots as originally de- 


‘* fined upon the ground. But in making such surveys he 
‘*must be governed by the old Spanish monuments on the 


‘ 


a 


ground,’’ ete. 

There are no doubt many cases which counsel for defend- 
ants can and will cite, containing expressions tothe effect that 
surveys of a confirmation duly returned, show prima facie 
the true location of the confirmation. But it is confidently 
asserted that in many such cases the facts disclose that the 
calls for boundaries in the surveys conform to the ealls in 
the certificate. This is notably true of — 


Page v. Scheibel, 11 Mo. 167; 

McGill v. Somers, 15 Mo. 80, as seen in the case of 
Clark v. Hammerle, 36 Mo. 621, where the same 
confirmation again came before the court ; 

Soulard v. Allen, 18 Mo. 597. 


And in none of the cases, where these general expressions 
have been employed by courts, so far as we can find, has a 
conflict between the calls in the certificate and survey been 
apparent, or the point, concerning conflict, raised. 

But in the case at bar, not only is there an apparent con- 
flict between the calls in the two, as to boundaries, but in 
the Laroche survey as to area also, and the point is now 
distinctly raised. 

Defendant’s counsel have, heretofore, sought to defend 
the feature of these surveys showing non-conformity in the 
northern and southern boundaries, with the calls of the cer- 
tificates, on the possibility that, prior to 1816, when land 
under the Spanish law could be sold by parol, changes in 
the title of these northern and southern bounders might 
have occurred. Suppose that be so, was it for Mr. 
Cozens to hear and determine a matter so vital to the right 
and title of all the neighboring claimants? 

If such changes bad taken place it was the duty of the 
defendants, setting upa title under the confirmations, to 
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fully identify, by proof of such chinges, the subsequent 
surveys with them. The proof fails to do so. 

All we have is the confirmation and the survey, and they 
speak for themselves and tell radically different stories. 

Again, it is manifest, from the surveys themselves and 
their plats, that Mr. Cozens did not undertake to state the 
northern and southern boundaries, as they existed at the 
time of the surveys, or at any time, other than as they ex- 
isted before 1803; because he bounds them ( Bouis’ for in- 
stance ) north by Louis Laroche's /egal representatives, and 
south by Guillaume Bizet, or legal representatives. 

This record shows that these two persons were themselves 
claimants of. lots under the act of 1812, and Mr. Cozens’ 
surveys purport, on their face, to name not other o/d claim- 
ants themselves, but the leval representatives of old claimants. 

How, then, can the possibility suggested, justify the sub- 
stitution in the survey on the north of the legal representa- 
tives of Laroche, in place of Lv Berge or his legal represen- 
tatives or, on the south, of the legal representatives of 
Bizet an place of Provenchere or his legal representatives? 

Both the confirmations and the surveys involved in this 
discussion purport to deal with the leya/l representatives, of 
ancient claimants, and not with the claimants themselves. 

Accordingly, if Mr. Cozens had intended to bound the 
surveyed claims as the confirmations were bounded, his 
course was clear, that Is: to find, if possible, the lots whieh 
the legal representatives of the respective northern and 
southern bounders, as named in the confirmetions, were en- 
titled to, and locate the lot, being surveyed, accordingly ; 
bounding it north and south by the legal representatives of 
the same person stated in the certificates. In this way, har- 
mony would have existed between the confirmations and 
surveys, and the only question left open would have been 
to ascertain who the /egal representatives mentioned were 3’ 
and this would have been left to the courts, where it be- 
longs, aud not to Mr. Cozens, where it did not belong. 
The fact that he did not do so shows one of two things; 
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either that he could not find the lots bounded, as in the cer- 
tificates, or that he didn’t care to find them; being rather 
contented and pleased with the supervising appellate juris- 
diction which he was exercising over the Recorder of Land 
Titles. 

If LeBerge had sold to Laroche, or if LeBerge was ever 
called Laroche, as heretofore argued by defendant's coun- 
sel, it was for the defendants to prove it in this case in order 
to identify the survey with the confirmation, under which 
they were claiming. 

Again, the confirmations were made under the act of 1812 
according to the boundaries as they existed before 1803. 
And the surveys, if of any effect, relate to the condition of 
things as they existed prior to 1803— to the grant as made 
in 1812. Hence, of necessity, the words ** formerly owned,’’ 
used in the deseriptions of the boundaries, in the certifi- 
cates, relate to times antecedent to 1803; and the surveys in 
the matters of boundaries are manifestly intended to relate 
to the same time. This appears from the designation of 
ancient claimants or their legal representatives, as the 
bounders in the surveys. For this reason, also, it is man- 
ifest that in making the surveys in question, Mr.Cozens 
understood that he was in fact giving boundaries different 
from the confirmations. 

So much for the confirmations and surveys relating to 
the Laroche, Bouis and Baccane lots, relied on by defend- 
ants. 

But, us to the Bizet lot, other and different principles ap- 
ply; to which we will now call the attention of the court. 


Fourth as to Bizet. 


Ist. There was no proof of cultivation ete., before the 
recorder of Land Titles or no certificate of confirmation 
under the act of May 26th, 1824. 


2nd. It was confirmed by virtue of the acts of July 9th, 
1832, and July 4th, 1836. 
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érd. The only description of the lot, claimed and con- 
firmed by the act of 1836, is one for ‘* 40 arpents of land 
situate in the Cul de Sac of the Grand Prair ie — see Livre 
Terrien, book, No. 1, p. 21.”’ 


4th. Neither Livre Terrien, Book 1, page, 21, nor any 
concession to Bizet, was offered in evidence in this case. 


Sth. The confirmation under the act of 1836 was ** to the 
legal representatives of Guillaume Bizet deceased according 
to the concession. 


For the record containing these five propositions of fact 
see this brief, p. 19 and 124 ante. Rec. p. 280. 

On this state of facts the confirmation to Bizet’s legal 
representative was 


(a. ) 


Void for uncertainty. It was for an undescribed, uni- 
dentified tract of 40 arpents situate somewhere in the Cul 
de Sac of the Grand Prairie. It may as well be in one 
place as another. 


United States v. Forbes, 15 Pet. 184; 
Slidell v. Grandjean, 111 U. S. 412; 
Vasquez v. Ewing, 42 Mo. 157. 


(b.) 

Mr. Cozens’ survey of this supposed concession, and ar- 
bitrary location of it, upon the 16th section is utterly nuga- 
tory and void, as to the plaintiff. 

The claim was a floating claim of the worst sort and the 
surveyor had no power to give it a locality. 


See cases, ante. 


(¢.) 


But if it had been accurately described in the confirma- 
tion and surveyed accordingly, it cannot be the basis of a 
title superior to that ofthe State under the act of 1820. 
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As we said before, this confirmation to Bizet’s legal rep- 
resentutives was made by virtue of the acts of July 9, 1832, 
[4 Stats. 56] and July 4th, 1836 [5 Stats. 126]. 

The second section of the act of 1886 provides that ‘ if 
‘‘it shall be found that any tract or tracts confirmed as 
‘aforesaid (by the Ist section) or any part thereof had 
‘been previously located by any other person or persons 
‘¢under any law of the United States, or had been surveyed 
‘sand sold by the United States, this act shall confer no 
‘*title to such lands in opposition to the rights acquired by 
‘such location or purchase,’’ ete. 

Now the grant to the State of Missouri of the 16th see- 
tion, already surveyed, amounts toasale of such 16th sec- 
tion, within the meaning of this act, and conveys a title to 
the State superior to any acquired by Bizet under his 
concession, Whatever it might be. 


Delauriere v. Emmerson, 14 Mo. 37; 
Delauriere v. Emison, 15 How. 525; 

Les Bois v. Brammel, 4 How. 449; 

Sigerson v. Dent, 29 Mo. 489; 

Kennett v. Cole County, 13 Mo. 139; 
Mennard’s Heirs v. Massey, 8 How. 293-310; 
Cabanne v. Walker, 31 Mo. 274; me 
Waller et al. v. Von Phul, 14 Mo. 84. 


Summary as to Surveys. 


A summary of the case,on the documentary evidence 
with respect to the confirmations and surveys of the La- 
roche, Bouis, Baccane & Bizet claims, is as follows: — 

There is no confirmation to support the Lareche survey, 
aus made and located on the land in controversy, in respect 
either to extent or boundaries. 

There is no confirmation to support the Bouis survey as 
made and located on the land in controversy, in respect to 
boundaries. 
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There is no survey at ail of the Baccane confirmation. 

There iv no confirmation to support the Bizet survey, as 
made and located on the land in controversy, because, the 
confirmation as made is too vague and indefinite for loca- 
tion, and is therefore void. And even if valid, it, under 
the acts of 1832 and 1836, based on a concession only, 
creates a title inferior to one emanating from the govern- 
ment at an earlier day. 

Under this peculiar state of facts, we contend that the 
declaration of law given by the trial court (see p. 28 
ante) to the effect that these certificates of confirmation 
constitute prima facie evidence of inhabitation, cultivation 
or possession prior to December 20th, 1808, by the re- 
spective confirmees of the tract so certified to them respect- 
ively ; and that if such confirmations, or either of them, as 
the same were stated and bounded in such certificates, are 
shown by the evidence to be located upon the land in dis- 
pute, plaintiff cannot recover unless he overcomes such 
prima facie proof; and that if the surveys of such con- 
firmations, as made by Mr. Cozens, purport to follow and 
conform to the boundaries as stated and given in the cer- 
tificates, then such surveys are prima facie evidence of the 
correct location of such confirmations — gives the only 
rational and logical effect to the certificates and surveys, 
which the undisputed facts of the case permit. 

And that, accordingly the decision of the Supreme 
Court of Missouri, in so far as it pronounces these con- 
firmations and surveys of Laroche, Bouis, Baccane and 
Bizet sufficient in law to create «a presumptive title in La- 
roche, Bouis, Baccane and Bizet, or (which is the same 
thing) to require the plaintiff to prove affirmatively the 
negative fact that Laroche, Bouis, Baccane and Bizet did 
not cultivate or possess their respective parcels, is error. 
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We 


THE ERRORS ASSIGNED, PRESENT QUESTIONS 
DECIDED BY THE SUPREME COURT OF MISSOURI 
AGAINST THE TITLE, RIGHT, PRIVILEGE AND IM- 
MUNITY SPECIALLY SET OUT AND CLAIMED BY 
THE PLAINTIFF IN ERROR UNDER THE STATUTE 
OF THE UNITED STATES APPROVED MARCH 6TH, 
1820. 


AND EACH AND ALL OF THEM INVOLVE THE CONSTRUCTION 
OF ACTS OF CONGRESS ; AND A CONSIDERATION OF THE EFFECT 
OF PROCEEDINGS HAD, UNDER THE AUTHORITY OF SUCH ACTS; 
AND EACH AND ALL OF THEM RELATE TO THE EMENATION OF 
TITDE DIRECTLY FROM THE UNITED STATES. 


The questions are: whether the effect of (1) the reser- 
vation for the schools of the village of St. Louis made by 
the 2nd section of the act of June 13th, 1812, or whether 
the effect of (2) the general cultivation as. her@inbefore 
stated before 1805, aided by the Lst section of said last 
named act, or whether the effect of (3) the confirmations 
under the Act of May 26th, 1824, and surveys thereof execu- 
ted by authority of the Act of April 29th, 1816, as made 
for Laroche, Bouis, Baccane and Bizet or either of them, 
covering a large part of the land in controversy, is such that 
said lands or any of them, were so ‘* sold or otherwise dis- 
posed of’’ within the meaning and prior to the passage of 
the act of March 6th, 1820, that the State could not and 
did not take title thereto under its graut from the United 
States made by the act of Mareh 6th, 1820. 

That these are all federal questions, within the meaning 
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of the 2nd section of the judiciary act approved February 
Sth, 1867, we rely on 


Murdock v. City of Memphis, 20 Wall. 590; 
Mackay v. Dillon, 4 How. 447; 

St. Louis v. City of Carondelet, 1 Black. 188 ; 
Maguire v. Tyler, 1 Black, 195. 


Sec. 3781, R. S. of Missouri (1879), is as follows: ** Jn 
‘seach case determined by the Supreme Court or finally dis- 
** nosed of, upon motion, the opinion of the court shall be re- 
«* duced to writing and filed in the cause.”’ 

The opinion of the court, filed according to the provis- 
ions of the statute and duly certified to this court in the 
record, can be inspected, to determine what was decided by 
the court below. 


Murdock v. City of Memphis, 20 Wall. 614: 
Gross v. United States Mortgage Company, 108 U. S. 
481. 


As already shown, the judgment of the Supreme Court 
of Missouri is a final judgment, for the defendants. This 
judgment is based on the theory, that plaintiff could and 
did take no title, under the act of 1820, to any of the land 
in controversy. 

The decision of the Supreme Court of Missouri, relative 
to the tracts covered by the surveys hereinbefore consid- 
ered, cannot support the judgment, as rendered, for two 
reasons : lst, because, there are over three acres of the 
land sued for, which are not covered by such surveys at all ; 
and 2nd, because, even if the court below is right, in hold- 
ing that these surveys are prima Facie evidence of the true 
location of the confirmations, such ruling would not sup- 
port a final jungment for the defendants ; it would, at best, 
justify a reversal and remanding of the cause to the trial 
court, for further proceedings. 
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In conclusion, we have to say that in the foregoing ar- 
gument we believe we have demonstrated that there is 
nothing in this record to impeach the State’s title to all the 
land in controversy. We, therefore, respectfully urge 
upon this court the desirability of putting an end to this 
controversy; and to that end, pray the court to reverse the 
judgment of the Supreme Court of Missouri and enter a 
final judgment, here, in favor of the plaintiff. 


Respectfully submitted, 
M. L. GRAY, 
ELMER B. ADAMS, 
AND JOHN W. DRYDEN, 
Counsel for Plaintiff in Error. 
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Cuorene Court of the United States 


OCTOBER pienaaaneee 1888. 


WILLIAM GLASGOW, Jr. SUR- > 
VIVING COMMISSIONER OF THE 
l6ru SECTION OF TOWNSHIP 45 
NORTH, RANGE 7 EAST, 

Plaintiff in Error. 
ra. 

JOUN BAKER, et AL., 

Defendants in Error. 


ERROR TO THE SUPREME COURT OF THE STATE OF 
MISSOURI. 


STATEMENT, BRIEF AND ARGUMENT OF JOHN FLOURNOY OF 
COUNSEL FOR DEFENDANTS IN ERROR. 
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IN THE 


NUprene vou of the United States, 


OCTOBER TERM, 1888. 


WILLIAM GLASGOW, Jr, SUR-. 
VIVING COMMISSIONER OF THE 
16ru SECTION OF TOWNSHIP 45 
NORTH, RANGE 7 EAST, 

Plaintiff in Error. 
"8s. 
JOHN BAKER, et At., 


Defendants in Error. 


ERROR TO THE SUPREME COURT OF THE STATE OF 
MISSOURI. 


STATEMENT, BRIEF AND ARGUMENT OF JOHN FLOURNOY OF 
COUNSEL FOR DEFENDANTS IN ERROR. 


STATEMENT. 


This suit in ejectment was originally brought in 1853 in 
the St. Louis Land Court (and afterwards transferred to the 
St. Louis Circuit Court) by William Glasgow, Jr., with two 
others now deceased as commissioners of the Sixteenth Section 
of Township 45 North, Range 7 East, to recover from Peter 
Lindell, the ancestor of the present defendants, certain tracts 
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of land containing as plaintiffs alleged about two hundred 
acres, lying in what was formerly known as the Grand Prairie 
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Common Fields, and now by the extension and growth of the 
city, almost in the heart of the city of St. Louis. Since the 
death of Peter Lindell there has been three separate trials of 
the case at Nisit Prius. Though the suit was brought in 1853, 
it was not pressed and no trial was had in the case until 1870, 


when plaintiffs recovered a judgment for thirty-five acres and 
seventy-six one-hundredths. This judgment on appeal by de- 
fendants was reversed by the Supreme Court of Missouri (See 
50 Mo. page 60), and the case sent back to the Circuit Court, 
where it.lay until 1876 when a second trial was had, in which 
the plaintiffs recovered the same land as in the first trial. On 
appeal by defendants from this judgment, to the Supreme Court 
of Missouri, the judgment was again reversed and sent back to 
the Circuit Court for trial (see 72 Mo. 441). In each of these 
two judgments appealed from, the land recovered embraced no 
part of what is known as the LaRoche Common Field Lot. On 
the third trial, which took place in 1882, the plaintiffs recover- 
ed judgment for the same land recovered in the two previous 
judgments, and in addition thereto, a part of the South half of 
said LaRoche Common Field Lot, making in all about Fifty. 
three acres. On appeal by defendants, this judgment after 
being affirmed by a divided Court in the St. Louis Court of. 
Appeals, was in 1885 reversed by the Supreme Court of Missouri, 
and final judgment rendered therein for defendants (printed 
record, page 525). The plaintiffs then brought the case by 
writ of error to this Court. 


ISSUES MADE BY THE PLEADINGS. 


The original petition in the case was in the usual form of 
petitions in ejectment, and alleged that plaintiffs as commis- 
sioners, etc., were on the Ist of January, 1853 entitled to the 
possession of said Section 16, and that’ defendant Lindell 
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thereafter entered upon a part thereof, to. wit: about two 
hundred acres, and ejected plaintiffs therefrom. The defend” 
ant’s amended answer, filed in may, 1882, before the last trial 
in the Circuit Court, alleged that a!l the lands in controversy 
were within the Grand [Prairie Common Fields,—had been - 
cultivated as Common Field Lots by citizens of the village of 
St. Louis prior to the 20th day of December, 1803. That said 
lots were claimed by said citizens cultivating each of said lots, 
and that their titles to said lots were confirmed by the act of 
Congress of June 13th, 1812, to them or their legal representa- 
tives, and that said Lindell and the defendants (his legal 
representatives) had by a regular chain of conveyances from 
the parties to whom said lots were confirmed or their legal 
representatives, acquired their titles to said lots;—and that said 
Lindell and his legal representatives had been in the open, 
notorious and continuous possession of the land sued for, for 
more than fifty years, next preceeding the commencement of 
this suit. Defendants also set up the defense of an outstanding 
title. Plaintiffs in their replication deny all the material 
allegations of the amended answer. 


DIAGRAM. 


The accompanying diagram on page——will show the 
relative position of the village lots of St. Louis, its out lots, 
common fields, and commons as they existed in 1812; and the 
tracts which plaintiffs recovered judgment for in the Circuit 
Court. In the diagram, the yellow line shows the incorporated 
limits of the town of St. Louis as it was June 13th, 1812, so 
often referred to on the trial, and shown by Map X (page 31 of 
printed record). The red line on the diagram indicates the 
Out-Boundary described in, and required to be run by, the act 
of June 13th, 1812. | 

The shaded line represents the 16th Section, or where it 
would fall if surveyed within the Out-Boundary line, described 


in the act of 1812. The ground shaded green indicates the 
tract which plaintiffs recovered by the judgments rendered in 
the first and second trials in the Circuit Court, and which 
judgments were reversed by the Supreme Court of Missouri, on 
- appeal by defendants. The ground shaded red and the ground 
shaded green together represent the tracts recovered by plaintiffs 
by judgment in the Circuit Court, on the third and last trial, 
which judgment was also reversed, and final judgment for 
defendants rendered by the Supreme Court of Missouri, and 
from which plaintiffs sued out the writ of error to this Court. 


ADMISSIONS. 


It is admitted (see printed record p...... ) that all the land 
in controversy lies within the Grand Prairie Common Fields 
belonging to the village of St. Louis. 

It is also admitted (see printed record, page...... ) that 
all the land in controversy lies within the 16th section, if that 
section is surveyed over the Common Fields inside the Out- 
boundary line established by said act of 1812. 


It was established on the trial and is now admitted that 
all the land in controversy was cullivated as common Field lots by 
_ the citizens of the village of St. Louis prior to 1808. 
It is a well established historical fact, often recognized by 
this Court that these Common fields around the old Spanish 
vill’ ge of St. Louis were composed of narrow, long lots of 
ground usually one or two arpents in breadth by 40 arpents in 
length, lying contiguously to each other like the planks in a 
floor. : 
It plainly appears from the issues made by the pleadings, 
that, in order to decide them, it will be necessary to examine 
and construe the Acts of Congress of June 13th, 1812, March 
6th, 1820; May 26, 1824; and January 27th, 1831. 


In order to fully understand and properly construe an act 
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of Congress, it is sometimes necessary to enquire into the 
circumstances under which, and the reasons why, or purposes 
for which it was made. 

The act of 13th of June, 1812 affected the titles to lands 
within certain boundaries, well described in the act itself. 

I deem it necessary, before we proceed to the examination 
of that act, to ascertain if we can, how and when those titles 
originated; what kind of titles they were, and what was 
desired to be accomplished by the Act; and this brings me tomy 


FIRST POINT. 


Under the old Spanish laws and customs as they existed 
in the territory of Louisiana prior to its acquisition by the 
United States, each citizen of the village of St. Louis, culti- 
vating what is now known as a Common Field Lot in the 
vicinity of said village, by complying with certain regulations 
provided by law, after the expiration of three years from the 
commencement of his cultivation acquired and held an abso- 
lute perfect title to the lot so cultivated by him,—Whites 
Comp. sp. Laws 75.—and this perfected title was private 
property and did not pass by the treaty of cession, of said 


territory to the United States. 


Dent. v. Emerger, 14 Wall. 508. 
Tremer v. Stewart, 101 U.S. 797. 
U.S. v. Ducros, 15 How. 35. 
U.S. v. Wiggins, 14 Pet. 354. 
Doe v. Eslava, 9 How. 445. 
Strother v. Lucas, 12 Pet. 410. 
Joseph vr. U. S., 4 Otto 614. 


Up to the date of the treaty of cession the lands in the 
territory of Louisiana were held, either by the government of 
France as public land, or by private individuals under 


perfected titles. 
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Where persons at the date of the treaty of cession had 
taken some steps which gave them an equitable claim to land 
but there still remained something to be done before they 
became absolute owners of the property, their title was inchoate . 
and the land passed to the U.S. subject to their equitable 
interest, but when nothing remained to be done, then they held 
perfected titles whether by written or by “parol grants and 
local custom.” 


Titles which were perfect before the cession of the 


territory of Louisiana were not affected by the change of 
: sovereignty. 

The treaty of Cession by which the United States acquired 
the Territory of Louisiana (as well as the Law of Nations),- BK 
required the United States to protect the citizens occupying 
the country ceeded in all their rights of property, including 
the title to their lands, whether those titles were perfected and y*. | 
had passed out of the former government, or were inchoate. ‘ ‘ 


When Spain ceeded the territory to France, and France to the q 
United States, a part of the land within that territory was held 
by the citizens residing therein either by perfected or inchoate 
titles, and the remainder was public Jand belonging to the 
government of France. By treaty of cession, the United States 
acquired the sovereignty of the whole Territory, but only the 
title to the public lands; they got no title to lands the title of 
which had previously passed out of the government of France 
or Spain. 
Justice Baldwin, in delivering the opinion of the court in 


Strother v. Lucas, 12 Peters, page 410, 


speaking of the common fields, says: “A cession of territory 
is never understood to be a cession of the property of the in- 
habitants. The king ceded only that which belonged to him. 
Lots he had previously granted were not his to cede. Without 
the treaty the title of individuals would remain as valid under 
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the new government as they were under the old.” 

And on page 446, after quoting extensively from White’s 
Comp., showing how titles were acquired and held under the 
old Spanish laws and customs, he says: “Such are the laws, 
“usages and customs of Spain, by which to ascertain what 
“was property in the ceded territory, when it came into the 
“hands of the U. 8S. charged with titles originating thereby, 
“creating rights of property of all grades and description. In 
“the treaty of cession no exceptions were made and this court 
“has declared (8 Peters, 463) that none thereafter can be 
“made. * * * * By the acts of 1804, 5,7, and 16, they 
“recognized the laws, usages and customs of Spain to be legiti- 
“mate sources of title, and by the act of 1812 confirmed to the 
“inhabitants of St. Louis * * * the rights, titles and claims 
“to town or village lots, out lots, common field lots and com- 
“mons, in belonging or adjoining to the same, which titles de- 
“pended on parol grants and local customs.” 

In Doe v Eslava, 9 How. 445, (Buok 13, L. C. P. Co., 
210,) Chief Justice Woodbury, quoting from Chief Justice 
Marshall in 7 Peters, 87, says: “The king cedes that only 
“which belonged to him. Lands he had previously granted 
“were not his to cede. And the complete title to them before 
“obtained is strengthened by no confirmation from the U. S.; who 
“have acquired no interest in them.” 

“The language of the treaty excludes all idea of interfer- 
fering with private property.” 

In the case of Joseph v. U.S. it was said by this court 
that the Pueblo Indians held their lands by a right superior 
“to that of the U. S., a right that dates back beyond the U. S. 
to the government of Spain.” 

The Grand Prairie Common fields in which the lots in 
question are now admitted to be, were cultivated as such by 


citizens of St. Louis, as appears from the evidence, for many 
years prior to the treaty of cession. Under the old Spanish 
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laws and customs a citizen of St. Louis wishing to cultivate 
and acquire one ofthese Common field lots, applied to the 
Spanish Syndic of the village whose duty it was to distribute 
these Common field lots among the citizens wishing to culti- 
vate them, and when granted to him, by complying with cer- 
tain regulations and cultivating the lot for 3 years he acquired 
and held it by as perfect a title as he did his lot in the village. 
No paper muniment of title was necessary. Such was the 
custom “and these customs had the force and effect of law’— 
He could disposeof his lot at will as of any other thing belong- 
ing to him. His title to it was as perfect us that to his pack 
of furs and was bargained, sold and transferred in much _ the 
same way, by parol as perfectly as in writing. Land was then 
not so valuable as now, and the same formalities as to written 
conveyances, recording &c.,as now exist, were not then required. 
Justice Baldwin in speaking of the condition of things as they 
then existed, says: (in Strother v. Lucas 12 Peters 447) “Still 
“Jess did such a race of men, as the Boatmen and Hunters of 
“the West, who by mutual agreement gave one thing and took 
“another whether land or peltry, on a fair exchange, by shake 
“ofthe hand, ever imagined that a common field lot,would ever 
“be worth, when lying waste, a pack of furs, or that no evi- 
“dence of its sale would be admissible, on a question of whose 
“it was, unless by deed.”’ 

Under the laws of customs then prevailing nothing more 
remained to be done either by the Government or the 
individual to perfect the title to the common field lot possessed 
by him. He held it by a perfected title. It was private 
property. The title to it had passed out of Spain before the 
date of the treaty of cession and therefore was in no wise 
affected by it. Spain could cede to France and France to the 
U. 8S. only that which belonged to her. “The lots she had 
previously granted were not hers to cede.” Hence the U. S. 
by the treaty acquired nc title to these lots; the U. S. 
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recognizing this fact, by the act of 1812 confirmed the titles to 
these lots to the claimants, in other words, “disclaimed all 
right to them.” and in the language of Justice Baldwin above 
quoted, “the complete title to them before obtained is 
“strengthened by no confirmation from the U. S. who have 
‘“ acquired no interest in them.” 

The U.S. acquired by the treaty no more title to the 
common field lots than to other private property unless the | 
lots had been abandoned or become escheated to the Spanish 
or French government by death of the owner without heirs 
prior to the treaty of cession. 

It is true that the owner might abandon his lot and it 
would then pass back to the Government of Spain, but a mere 
departing corporeally from the property without the intention 
of abandoning it, would not under those laws and customs work 
a forfeiture. The question of abandonment under the 
Spanish as well as the American laws was one of 
intent, and claim of title being once established, abandonment 
will not be presumed but must be proven by him who alleges it; 
—(this.rule of law is too well established to require citation of 
authorities),—hence, the prima facie case, which plaintiffs 
made when they produced in evidence the act of 1820 granting z 
every Section 16 of the public lands to the State of Missouri for 
the use of Township Schools,—the act of the Legislature of 
Mo. authorizing the County Court of St. Louis Co, to appoint 3 
Commissioners;—and the records of said Court showing the 
appointment of plaintiffs as such Commissioners, was instantly 
destroyed, when it appeared by the evidence, or by the admis- 
sion of plaintiffs (an admission they were forced to make after 
30 years denial) that the lands sued for were in and a part of 
the Common Fields. But say plaintiffs there is always a 
presumption of law that when Congress granted land the U. S. 
had title to it; admit for the sake of the argument, that this is so 
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where the grant is of a specifically ascertained tract of land,— 
yet is it so, when the grant is a general one of a 16 Section 
some where in a Township 6 miles square, and which may fall 
upon a tract granted by the Spanish Gov’t. to and held by 
a Spanish citizen by a title perfected prior to the treaty of 
cession. As soon as that appears the presumption that the U. 
S. had the title ceases, and the legal presumption then is that 
‘the owner under the Spanish government or his legal repre- 
sentative still has the title-—and todo away with this pre- 
sumption, evidence of abandonment of the specific land prior to 
the treaty, or of escheat by death either before or since the 
treaty must be shown; the burthen of proof that the specific 
land sued for was so abandoned or escheated, is upon plain- 
tiffs, and until they establish it they have shown no title that 
will sustain ejectment because since they claim under the U. 
S. they must show that the U.S. acquired title to the specific 
land that they claim to have acquired from the U.S. It will 
not do for them to say, itis probable (or even certain) that 
some land within certain boundaries was abandoned or had 
escheated, they must show that the very land which they sue 
for was abandoned or escheated. We will be more liberal to 
them than they were to us and we will admit that if they show 
that all the land between certain points on the north and 
points on the south within which the land in question lies, 
were abandoned or escheated, then the land in suit was. 

We proved, as they now admit, that all the land between 
a certain point on the north and another point on the south 
had been cultivated as common field lots prior to 1803, but 
they demand nevertheless that we should show the specific 
boundaries of the land so cultivated and the names of the 
parties so cultivating. We now press to their lips the same 
poisoned chalice they held to ours, and we say prove that the 
specific lots you sue for were abandoned; either by the specific 
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boundaries, or at least, that all the land within certain bound- 
aries embracing ours, was abandoned or escheated; until you 
do this you have shown no title and we are under no obliga- 
tion to prove up our title. Until you do this it does not 
concern you whether the U. 8. Surveyor in locating and and 
surveying out the common field lots located the lot of A on 
}or Bon C. Thatis a question which may arise in a suit 
between A and B or ©, but it does not concern you unless you 
claimed under A Bb or C. Suing in ejectment you must stand 
or fall on your own title and cannot take advantage of the 
weakness of ours, even were ours weak. Until you have 
proved your own title it is none of your business whether we 
have any title or not. 

We say, therefore, that plaintiff sueing in ejectment and 
claiming under the U. S., having admitted that the land in 
question was common field lots and cultivated prior to the 
treaty, and having failed to prove that it was abandoned, and 
and thus fell beck to the Spanish or French Governments 
before the treaty of cession, have failed to show any right to 
recover in this action. 

The U. S. could not grant what they had no title to any 


more than a private individual could. 


The U. §. could only acquire title to a common field lot 
by purchase of it from, or its abandonment by, its owner; and 
as the plaintiffs showed neither of these things, they failed to 
show title in the U.S. and of course any in themselves. 

We consider this point to be well taken and to be conclu. 
sive of the case without going into the consideration of, either, 
the question, whether the act of June 13, 1812, by reserving 
the lands within certain Out Boundaries therein defined for 
certain specific purposes, severed them from the mass of the 
Public Lands and thus withdrew them from subdivision and 


sale, so that no subsequent law, proclamation or sale would be 
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construed to embrace them,” or, the question whether it was 
the intention of Congress, by the act of 1820 to extend the 
public surveys made as preliminary to subdivision and sale 
over the lands within those Out Boundaries, and to grant to 
the State of Missouri for the use of the District schools 
the 16th Section which might fall within those Out Boundaries, 
even though it should fall upon lands already reserved by 
the Act of 1812 for the benefit of the City Schools. 


SECOND POINT. 


Congress, by the Act of June 13, 1812, established an “Out 
Boundary line, to be so run as to include the out lots, common 
field lots and commons belonging to the city of St. Louis;” and, 
by said Act “severed then: from the mass of the Public lands,” 
(confirming a part, that part which was rightfully owned or 
claimed by private individuals, and reserving the remainder 
until such time as the different ownerships could be ascertained 
and the purposes for which it was reserved could be carried 
out)—and thereby withdrew them from survey, subdivision and 
“sale; so that “no subsequent law, proclamation or sale will be 
“construed to embrace them or to operate upon them.?2/ 

In Wilcox vs McConnel 15 Pet. 498, there had not been an 
absolute reservation of the land in controversy; the War 
Department had used a part of it for Military purposes and had 
requested the Land Commissioners to reserve it for Military 
purposes, but no order to that effect had ever been issued by 
the President; the U. 8. Surveys were extended over it, and the 
land was entered and paid for by the party under whom 
plaintiff claimed, but it was held, that “whenever a tract of land 
has once been legally appropriated for any purpose, from that 
moment it becomes reserved from the mass of Public land, nu sub- 
sequent law, proclamation or sale will be construed to embrace it, 


or to operate upon it, although no reservation were made of it.” 


@ wilcox v.%Conne? 19 Peters 492 


Put Schools v. Walker GWall. 323. 


Newhall v.Sa nger J Oo 76/270. Ed. 769. 
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The case at bar is a much stronger one than that, for in 
that case there was nothing that amounted to the dignity of a 
reservation, whereas in the Case at Bar there was an actual 
reservation by the Act of 1812 of all the land within those Out- 
Boundaries. 

Congress in 1812 recognized the fact that the cultivators 
of these common field lots owned them by perfected titles un- 
der the laws and customs of Spain, and the difficulty with 
Congress was, not whether the cultivators of said lots had a 
title to the lots cultivated and claimed by them prior to 1803, 
but to ascertain which lots were so cultivated and claimed and 
how to distinguish them from lots that had been abandoned, 
with the intent no longer to claim the same. Congress recog- 
nized that the Government acquired by the cession only the 
public lands; it was expedient, in order that the country might 
be rapidly settled up, that there should be a survey and 
subdivision of the public lands into townships and sections in 
accordance with the established custom of the government, so 
that the brave and hardy, though poor, pioneer might obtain at 
title to the land he settled upon; and in order that these gov- 
ernment surveys of the public land might not be hindered and 
delayed until the title to the common field lots still claimed, 
could be distinguished from those abardoned, Congress evi- 
dently determined upon establishing an “Out-Boundary line,” 
which would include all of these out-lots common-field lots and 
commons belonging to the village of St. Louis, in one general 
“out-boundary line” which would separate them from the pub- 
lic lands, and enable the survey and subdivision of the mass 
of the public lands to proceed without delay. 

For this reason and to carry out in good faith the solemn 
obligations imposed upon us by the law of nations as well 
as by the specific terms of the treaty, binding us to protect the 
citizens of the newly acquired territory the Act of 13 June, 1812 


was passed. 
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Having determined what the reason was that induced 
Congress to pass the act of June 13, 1812 and what Congress 
desired to accomplish by it, we now proceed to examine the 


act, and see what was really accomplished by it. 
ACT OF JUNE 13, 1812, (2 stat. 749.) 


The title and the first part of the first two sections are as 
follows : 
“An act making further provisions for settling the claims to 
land in the Territory of Missouri:” 


“Sec. 1. Be it enacted by the Senate and House of Rep- 
“resentatives of the United States of America in Congress 
“assembled, That the rights, titles and claims, to town or 
“village lots, out lots, common field lots and commons, in, 
“adjoining and belonging to the several towns or villages of 
“Portage des Sioux, St. Charles, St. Louis, St. Ferdinand, 
“Villago a Robert, Carondelet, St. Genevieve, New Madrid, 
“New Bourbon, Little Prairie and Arkansas, in the Territory 
“of Missouri, which lots have been inhabited, cultivated,or posses- 
“sed, prior to the twentieth day of December on thovsand eight 
“hundred and three, shall be and the same are hereby confirmed 
“to the inhabitants of the respective towns or villages aforesaid, 
“according to their several right or rights in common thereto: 
“ Provided, that nothing herein contained shall be construed to 
“affect the rights of any persons claiming the same lands, or 
“any part thereof, whose claims have been confirmed by the 
“board of commissioners for adjusting and settling claims to 
“land in said Territory. And it shall be the duty of the prin- 
“cipal deputy surveyor for the said territory as soon as may be, to 
“survey or cause to be surveyed and marked (where the same has 
“not already been done, according to law), the outboundary lines 
“of the said several towns or villages so as to include the out 
“lots, common field lots, and commons, thereto respectively belong- 
“ing. And he shall make out plats of the surveys ete. (The 
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“remainder of Section need not be copied iuere.) This first 
section of this act declares that “‘the rights, titles and claims 
to the Common Field lots” and others mentioned “that have 
been inhabited, cultivated or possessed prior to the 20th day 
of December, 1803, shall be and the same are hereby confirmed 
to the inhabitants of the respective towns or villages aforesaid, 
according to their several right or rights in common thereto.” 
It does not say that these lots are granted, but simply that the 
rights of the parties who had cultivated them are confirmed. 
There is no pretense or intimation that the United States have 
or ever had any title, or claim to these lots, but the titles of the 
owners are acknowledged and confirmed; — “this and nothing 
more.” The act then provides that “it shall be the duty of the 
principal deputy surveyor for the said territory, as soon as may 
be, to survey or cause to be surveyed and marked (where the 
same has not already been done according to law) the outboun- 
dary lines of the said several towns or villages so as to include 
the out lots, common field iots and commons thereto respectively 
belonging.” 

In Glasgow v. Hortiz, Ist Black 595. The Justice Grier, in 
commenting on this section of the act, says: “It provided also, 
for a survey of the Out Boundary lines of the villages, so as to 
include the common field lots and commons thereto respectively 
belonging, and donates to the town for the use of the Schools 
all unappropriated pieces of land within such Out Boundary.” 
And it was held by the Court in that case that although the 
duty of running that Out-Boundary line had never been per- 
formed, yet that this failure of the surveyor to perform his duty, 
could not affect the rights of the parties to lands within the out- 
boundaries prescribed by the act of 1812. The titles acquired 
and perfected under the Spanish and French Governments 
prior to the treaty, and which the United States by the most 
solemn obligations of the treaty, were bound to respect, could 
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not thus be destroyed through the agency of an act of Congress 
which one of its officers neglected to obey. 

The Out-Boundaries thus required to be run are plainly 
described in that act, and the out-boundary lines of all those 
Common Fields required to be embraced within those out- 
boundary lines are even yet well known and easily traced, 
because large stones with cinders under them were placed 
around the Outside boundaries of the Common Fields by the 
Spanish Surveyors, and were found by McCozzens, the U. 8. 
Dep. Surveyor when he came to locate and survey out the 
Common Field lots under the certificates of confirmation granted 
under the Act of 1824. There is therefore no difficulty in 
determining where Congress intended that the Out-Boundary 
line should be located, nor is there (since the admission 
plaintiffs made at the last trial as to the location of the lots 
sued for) any difficulty in determining whether the lots sued 
for are within those “Out-Boundary lines” or not, that fact 
being admitted in the record. 

The second section of the act of 1812 provides “that all 
“ town or village lots, out lots or Common Field lots, included 
“in such surveys, which are not rightfully owned or claimed 
“ by any private individuals, or held as commons belonging to 
“such towns or villages, or that the President of the United 
“States may not think proper to reserve for military purposes, 
“shall be, and the same are hereby reserved for the support of 
“schools in the respective towns or villages aforesaid; provided, 
“that the whole quantity of land contained in the lots reserved 
“for the support of schools in any one town or village, shall 
“not exceed one-twentieth part of the whole lands included in 
“the general survey of such town or village.” That act did 
not provide any means by which surveys might be made to 
distinguish cr separate the lots within the Out-Boundary 
established by the first section, “not rightfully claimed or 


‘‘owned by any private individual, or held as commons belong- 
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‘fing to such towns or villages, or that the President of the 
“United States may not think proper to reserve for military 
purposes,” from those lots confirmed to individual citizens of 
the towns; and it seems that no such provision was made until 
the passage of the act of 26th May 15824, declared in the title to 
be supplemental to the act of 1812. 

By the Ist Section of the Act of 13th June 1812, “the 
confirmees were admitted to have a present, absolute, vested 


title to those portions confirmed to them by said act. 
Glasgow vs Hortiz 1 Black 595; 


and the rest of the lands within those ovrT-BouNDARIEs remained 
reserved and set apart (the legal title being in the U. 8.) until 
under the Act of 26th May 1824,portions of this land which had 
been reserved and separated from the rest of the Public lands 
by said Act of 1812, were ascertained by surveys and 
appropriated to the use of the village Schools, for whom it had 
been reserved. 

The legal title to the remainder of the vacant lands within 
said “Out-Boundaries” remained in the U. S. until the 27th of 
January, 1831, when, by the Act ef that date, the remainder of 
all the vacant lands within those Out-Boundaries were donated 
to the village or city schools, on whose account the original 


reservation in 1812 had been made. 


St. Louis Pub. Schools v Walker 9 Wall. 282. 


Glasgow v Hortiz. 1 Black 595. 


Before we proceed to the examination of the supplemental 
act of 1824, let us review a little and see what was intended to 
be effected, and what was accomplished by the act of 1811. 
First then, the act of 1812 protects the rights of private indi- 
viduals,—citizens of the former Spanish and French govern- 
ments or their legal representatives, by confirming to and vesting 
in them, an absolute title in fee on the date of the passage of the 
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act to the lots within certain Out Boundaries inhabited, pos- 
sessed or cultivated by them prior to December 20, 1803. 
Second. It is made the duty of the United States Deputy 
Surveyor to survey out those “Out Boundaries.” Third. The 
President is authorized out of vacant lots within these Out 
Boundaries to select what he might think proper for military 
purposes. Fourth. The remainde:, if any, within those Out 
Boundaries is given to the village schools, to the extent of one- 
twentieth of all the laiids which might be contained within 
those Out Boundaries. Fifth. All the lands within those 
Out Boundaries (including the common fields, ete.,) were 
“severed from the mass of public lands, withdrawn from sur- 
vey and subdivision and sale as public land, until the neces- 
sary provision could be made for ascertaining which lots were 
claimed and confirmed, which were vacant and which were 
not, to the end that the one-twentieth thereof intended for the 
village schools could be ascertained and turned over to them, 
Sixth. The almost innumerable number of lots of all sorts, 
shapes and sizes within the village of St. Louis, its out lots, 
common field lots, and commons held by every description of 
title or not held at all, were embraced in one general out bound- 
ary line, severing them from the surrounding public lands of 
the Government, thereby withdrawing them from survey, sub. 
division, into sections and sale, grant or other disposition 
than that mentioned in the Act and thus enabled the Govern- 
ment to proceed with the subdivision and sale of the great 
body of the public lands in the State, without waiting until 
the titles to these thousands of small tracts could be settled by 
protracted and vexatious suits (some of which the case at bar 
is one, are still pending)—to determine whether the different 
lots belonged to A., B. or C., or to the Government, as reserved 
for military use or for the benefit of the village schools. 


This last was doubtless one of the principal objects Con- 
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gress had in view in establishing that general out boundary 
line. 


THIRD POINT. 


Congress, by the act of 6th of March, 1820, did not grant 
and did not intend to grant to the State of Missouri for the benefit 
of the Township schools represented here by plaintiff any land 
within the Out Boundary established by the act of 1812. 

It is true the words “every 16th section” contained in the 
Act of 1820 is broad enough to include a sixteenth section 
which might fall within the out boundaries of the land reserv- 
ed and set apart from the other public lands by the Act of 
1512:—but it is one of the oldest maxims of law and is laid 
down in 1 Bacon Abr. 247. 

“That a thing which is within the letter of the statute, is 
not within the statute unless it is within the intention of the 
makers.” Now, although the act of March 6th, 1820, grants 
every Section 16, to the State for the benefit of the district 
schools represented by plaintiff, it was a general act and had 
reference only to such of the public lands as were subject to be 
surveyed and subdivided into sections; and not to those which 
had already by a previous act been reserved or otherwise dis- 
posed. And we have seen in the discussion of our second 
point that the effect of the act of 1812 was to reserve all the 
lands within the out-boundaries described in said act, includ- 
ing the confirmed as well as the unconfirmed lots, for certain 
purposes therein mentioned, until such time as Congress sheuld 
provide means for carrying out those purposes, and that the 
effect of such reservation, (or even of an appropriation without 
an absolute reservation, see Wilcox v. McConnell 13 Peters 
498) was “to sever the land from the mass of public land’’ sub- 
ject to sale and subdivision, so that no subsequent law or proc- 
lamation” or even “sale” by the Government, much less a 
mere donation contained in a general act, having reference 
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mainly to other matters, “would be construed to embrace it or 
to operate upon it.” 

We do not deny that Congress had the power at any time 
after the reservation by the act of 1812 of the unclaimed por- 
tion of the lands within said Out Boundary, to grant any part 
thereof to plaintiff, but we deny that Congress did exercise, or 
intend to exercise, that power by the act of 1820, for the act 
itself specially provides, that “where such lands have been 
sold or otherwise disposed of, then other lands in lieu thereof 
should be selected” and even without this clause specially ex- 
cepting these lands from the operation of the grant, we deny 
that the act would operate upon or affect these lands which 
had by the act of 1812 been reserved for another purpose. 


Act oF May 1824. 


This act required the individual owners or claimants of 
common-field lots, etc., confirmed by the act of the 13th of 
June, 1812, within eighteen months after the passage of the 
act, to designate their said lots by proving before the recorder 
of lands and titles for said State and territory, the fact of such 
inhabitation, cultivation, or possession, and the boundaries and 
extent of each claim, so as to enable the Surveyor General to 
distinguish the private from the vacant lots within the out 
boundaries described by the act of 1812. Whilst this was 
required of the persons to whom said lots were confirmed, the 
act does not purport to forfeit or render void their titles in case 
they did not comply with it, —nor could the Government have 
declared a forfeiture for any such cause. Such was the 
decision of this court in Glasgow (the same party who is plaint- 
iff here) v. Hortiz, 1 Black, 595. The owners would still have 
retained their title to the lots had they never taken the tro ible 
to prove up before the recorder their cultivation and bound- 
aries, but it was evidently to their advantage to comply with 
the act, for they would thereby obtain record evidence of the 
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fact that their lots had been confirmed, and also as to what 


vere the boundaries of their lots. 


The third section provided that the recorder should issue 
“a certificate of confirmation for each claim confirmed, and — 
“furnish the Survevor General with a list of lots so proved to 
“have been inhabited, cultivated or possessed,‘ to serve as his 
quide in distinguishing them from the vacant lots to be set apart 
as described in the second section, and should transmit a copy 
of such list to the Commissioner of the General Land Office. 


The second section of the act provided” that immediately 
“after the expiration of the said time allowed for proving said 
“facts” “it shall be the duty of the Surveyor General, within 
“whose district such lots le, to proceed under the instructions 
“of the Commissioner of the General Land Office to survey, 
“designate and set apart to the said towns and villages respect- 
“ively, so many of the vacant town and village lots, out lots, 
“and common field lots for the support of schools in the said 
“towns and villages respectively as the President of the United 
“States shall not before that time have reserved for military 
“purposes, and not exceeding one-twentieth part of the whole 
“lands included in the general survey of such towns or villages 
“according to the provisions of the second section of the act o 
“71812,” ete. Taking the second and third sections of this act 
together, it clearly appears that the certificate of confirmation 
for each claim confirmed by the recorder was to be, and 
certainly was after the conclusions of the Recorder were 
approved by Congress, conclusive proof of the fact of culti- 
vation of the lot prior to 1803, and claim thereof, in 1812, for 
without these facts fully established before him, he had no 


right to issue a certificate of confirmation. 

There was nothing in this Act that in any way exempted 
any part of the land (reserved by the Act of 1812,) upon which 
a 16th Section should fall, from the effect of the order to the 
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U. S. Surveyor to survey out, designate and set apart to the 
said towns and villages the vacant lots reserved for them by 
the Act of 1812. Had Congress intended by the Act of 1820 to 
grant to the State of Missouri for the use’ of the Township 
Schools, any part of the lands already reserved by the Act of 
1812 for the village Schools, would they not have excluded 
such land by an express provision to that effect, as they did 
the portions which the President was authorized by said Act of 
1812 to set apart for military purposes? 

The Second Section of this Act is a legislative declaration 
that the title to all the vacant lots within the Out-Boundaries 
described in the Act of 1812 was still in the U. 8. on the date 
of the passage of that Act, to wit: on May 26th, 1824, and 
therefore could not have been granted away by the Act of 1820. 

The Act of June 13th, 1812, required all the Common 
Field lots, out lots and commons to be included in the Out- 
Boundary line therein described; now if the title of all the 
vacant lots within those Out-Boundaries was not still in the U. 
S. on the 26th May, 1824, how could Congress order the vacant 
lots (all of them if it should take all to make up the one- 
twentieth of the whole area of that Out-Boundary) except such 
as the President may have selected for military purposes, to be 
surveyed, designated and turned over to the village or city 
schools according to the provisions of the Act of 1812. 


In the case of L. L. & G. R. R. v U. S., 92 U.S. 733, 


Congress had granted to the State of Kansas for the benefit of 
said railroad the alternate sections of land (already surveyed), 
but excepted “lands previously reserved” for other purposes.” 
At the time the grant was made, a part of the land granted 
was reserved for the use of the Osage Indians, but afterwards, 
when the Indians were removed, and the land was freed from 
the reservation of it to their use, the railroad then claimed the 
title to the alternate sections previously granted to the State 
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for them; but it was held by this Court “that as the reservation 
for the Indians was in existence at the time of the grant to the 
State for the railroad, Congress could not have intended to 
include it in its grant,’ and Justice Davis in rendering that 
decision says. “Only the public lands owned absolutely by 
“the United States are subject to survey and division into 
‘sections, and to these lands this grant is applicable.’ It em- 
‘braces such as could be sold and enjoyed and not those which 
“the Indians, pursuant to treaty stipulation, were left free to 
“occupy. Since the land system was inaugurated, it has been 
“the settled policy of the Government to sell the public lands 
“at a small cost to individuals, and for the last twenty-five 
“vears to grant them to States in large tracts to aid in various 
“works of internal improvements. But these grants have always 
“been recognized as attaching only to so much of the public domain 
“as was subject to sale or other disposal, although the roads of 
“many subsidized companies pass through Indian reservations. 
“And such grants could be treated in no other way, for 
“Congress can not be supposed to have thereby intended to 
include lands previously appropriated to another purpose, unless 
“there be an express declaration to that effect. 

“A special exception of them was not necessary, because she 
“policy which dictated the grants confined them to lands 
“which Congress could rightfully bestow without disturbing ex- 
“isting relations and producing vexatious conflicts. The legisla- 
“tion which reserved them for any purpose excluded them frem 
“disposal in the nianner that public lands are usually disposed 
“of, and this Act discloses no intention to change the long con- 
“tinued practice with respect to lands set apart for the use of 
“the Government or the Indians.” 

We therefor¢ say and say without fear of successful 
contradiction that “as the reservation for the Village Schools” 
and other purposes, of the lands within the Out-Boundaries 
described in the Act of 1812, “was in existence” (under the 
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Act of 1812) at the time of the general grant of Sections 
Sixteen to the State of Missouri in 1820 “Congress cannot be 
supposed to have thereby intended to include lands” in the 
Common Fields within those Out-Boundaries, which had been 
previously “severed from the'mass of public Jands” andeither 
confirmed to claimants or reserved andset apart for other pur- 
poses—especially as there was no “express declaration to that 
effect” in the Act of 1820, but on the contrary a special clause 
in the Act itself providing that ‘“‘where lands” (on which the 
16th Section mignt fall) “have been sold or otherwise disposed 
of, then other lands in lieu thereof should be selected.” 

The controlling points in the above case of L. L. & G. R. 
R. vs. U. S. are in some respects remarkably similar to those 
in the case at Bar, and the opinion rendered therein by Justice 
Davis was so elaborate, clear and conclusive upon the control!- 
ing points in the case at bar that I feel almost like apologizing 
for attempting to add by anything I can say to the force of 
the decision. 

It is true this court was not unanimous inits decision of that 
case, and that a very able dissenting opinion was rendered by 
Justice Field, but his dissent from the ruling of the majority 
of the court was based upon grounds that are not found in the 
case at bar, and I as fully expect to receive the approbation 
and concurrence of that learned jurist in deciding this case in 
favor of defendants in error, as of the other learned justices 
who decided that case, and who are still members of this court. 
In that case, if I understand the learned Justice Field correctly. 
his dissenting opinion was based upon a distinction between a 
reservation to the United States and a reservation to the In- 
dians (that is, to other third parties), and in whose opinion a 
special reservation contained in the proviso to the act, in terms 
applied only to lands reserved to United States,” and that “the 
reservation having afterwards been relinquished, the grant 
became effective” and gave plaintiff a perfect title; but in the 
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case at bar, the reservation was never relinquished, on the 
contrary, it was afterwards made effective by the act of 1824, 
and absolute by the act of Congress in 1831, granting all the 
vacant lots within the Out Boundaries established by the act 
of 1812 (except such as the village schools had already 
received) to the village schools, for whom it was reserved by 
the act of 1812. So that by the acts of 1812, 1824 and 183 
all the title which the United States ever had to lands within 
those Out Boundaries was forever and finally disposed of (a) 
without plaintiffs getting any of it, and J make this point, not 
jor the purpose of showing an outstanding title in anybody else, 
but to show that whether somebody else had a title or not; the 
plaintiffs have none, and, therefore, in this Suit in ejectment 
against the defendants in possession, plaintiffs cannot possibly 


recover. 
PLAINTIFFS ARGUMENTS AND OBJECTIONS. 


I FHALL NOW PROCEED TO NOTICE SOME OF THE ARGUMENTS 


AND OBJECTIONS URGED BY PLAINTIFFS. 


Act or 1811. 
Plaintiffs, evidently conscious of the fact that with the 
exception contained in the act of 1820, staring them in the 
face, they cannot sustain their claim under the act of 1520 in 


lands within the out-boundary described in the act of 1512, 


fall back upon the act of 1811. Well, a sufficient answer to 
plaintiffs argument in regard to the act of 1811, is that the act 
of 1811 neither reserved nor granted any land to the State of 
Missouri, for the State of Missouri was not even in existence at 
that time, consequently the plaintiffs suing here as represen- 
tatives for the State, and claiming only under a grant to the 
State of Missouri can not recover in this action. 

Plaintiffs (Page 85 of Judge Adams’ brief) citethe above 
ease of L. L. & G. R. R. v. 92. U. S. 783, and endeavor to draw 
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from it the conclusion that the reservation inthe second sec- 
tion of the act of 1812 cannot affect the reservation of 1811, 
and it would not if there had been a clause in the act of 1812 
excepting from the effect of the act (asthere is in the act of 
1820) lands “otherwise disposed of”—1. ¢., previously reserved; 
but there is no such clause in the act of 1812. Plaintiffs claim 
that, if you hold that the act of 182U did not grant lands re- 
served by the act of 1812 because they were reserved, you 
must hold that the act of 1812 did not affect the previous res- 
ervation of 1811; but this does not follow. The fact is, the 
act of 1820 excepts lands reserved by the act of 1812, as fully 
as if it had named them, whilst the act of 1812 does not ex- 
cept the 16th section mentioned in the act of 1811. 

As we have already seen, Congress itself has settled the 
question whether it intended by the act of 1820 to grant plain- 
tiffs any of the vacant common field lots within the out-boun 
daries described in the act of 1812. 
is declared to be supplemental to the act of 1812, the vacant 


By the act of 1831, which 


lots within the out-boundary described in said act of 1812, are 
granted absolutely to the village schools (to the State for 
them), for whom they were originally reserved by the act of 
1812. If there had been any doubt before as to whether Con- 
. gress intended to grant by the act of 1820, any part of the com- 
mon fields to the plaintiffs, it is settled by this act, which was 
evidently passed because, as appeared from the report of their 
committee on land claims, the titles to these vacant lots were 
still, in 1831, vested in the United States (see American State 
Papers, Public Lands, Vol. 4). 
was still in the United States in 1831, it could not have been 


If the title to the vacant lots 


granted to the plaintiffs in 1820, as claimed by them; hence 
they could have no right to recover any portion of the common 
fields, and as all the lands in controversy have been admitted 
on the last trial in the Circuit Court (after just thirty years’ 
denial) to be within the Grand Prairie Common Fields, plain- 
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tiffs could not possibly recover, and the judgment rendered by 


the Supreme Court of Missouri must be affirmed. 


Plaintiffs, in their argument, (Mr. Dryden’s brief, page 
47,) admit that the act of 1831 was a legislative declaration 


that the title to the reserved lots remained in the United 
States until 1831: then how could they have passed under the 
act of 1820? They could not pass in 1820 and still remain in 
the United States until 1851. This admission of plaintiffs is 
fatal, even had they shown that the lands had been abandon- 
ed, so as to take them out of operation of the first section of 
the act of 1812, and put them among the reserved lots de- 
scribed in the second section of that act. 

The Plaintiffs object that we do not prove that the identical 
persons under whom we claim cultivated the identical lots we 
are in possession of and which they now claim. We reply, you 
brought this suit in the year 1853 (half a century after the 
cultivation you ask us to prove, and which we were required 
and did prove before the Recorder and Board of Commissioners 
in order to secure our Certificates of Confirmation and Surveys. 


There were probably in 1853 a few of the old Spanish and 
French citizens still living, by whom might have been proven 
where the old plough furrows and ridges were which served in 
those days to make the dividing line between the different 
Common Field lots, and also the names of the persons by whom 
those furrows and ridges were made;—but you did not dare 
then to press your suit lest we might prove up these facts by 
living witnesses irrespective of certificates and surveys. The 
record shows you cunningly waited 17 years after bringing the 
suit, until it was probable that all the old Spanish and French 
citizens who could testify to these facts were dead and in their 
silent graves, before you pushed it to a trial. You knew that 
whilst “Old Sime” with his remorseless scythe was mowing 
down our witnesses who were already old and infirm, time was 
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not running against you, so as to bar you by the Statutes of 
limitation. 

Fortunately however for us, a few of these old citizens were 
still living and their testimony is preserved in the record and 
tend strongly to show that these lots were located by the surveys 
on the identical land on which the confirmees had lived; but 
more fortunately still for us, a benign, wise and just Govern- 
ment had by the Acts of Congress of 1812 and 1824 provided a 
means by which we could obtain certificates and surveys of our 
property to protect us in our rights. 

Fortunately the old citizens under whom we claim availed 
themselves of the means provided by Congress to protect their 
rights, and though not compelled to do so appeared before the 
Board of Commissioners, proved up their claims and obtained 
certificates of confirmation, under which the U. 8. Dep. Survey- 
or acting under the instructions of the Surevyor General 
proceeded to survey and locate their claims; aud it is net denied 
here by plaintiffs that defendants have an unbroken chain of 
title from the original parties to whom these certificates were 
issued, but they claim that there was a mistake made by the 
U. 8. Deputy Surveyor in locating the Common Field lots 
described in their certificates, and they say, the boundaries of 
.-your lots do not correspond with the side boundaries called for 
in your certificates. This objection might have some force if 
plaintiffs were claiming as vendees of some of the parties to 
whom lots in the Common Fields were confirmed;—but they do 
not. They claim under the U.S. and we say that even if the 
U.S. had acquired the title the surveys areconclusive against 
the U. S. and those claiming under the U. 8S. Plaintiffs were 
at the time the surveys were made, claimants of the property. 
They had full notice of the survey. It was at first claimed by 
plaintiffs that the eastern line of these lots should have been 
set farther west, and a survey shoving the Common Field lots 
further west was made, so as not to conflict with the 16th 
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Section but with exactly the same side howndaries they now claim 
as incorrect (because they say, not in accordance with the 
certificate of confirmation), but it was decided by the Secretary 
of the Interior, and by the Supreme Court of Missouri that the 
survey shoving the Common Field lots further west was incor- 
rect and they were set back to their original position. Plaintiffs 
made no claim then that the northern and southern boundaries 
were incorrect; made no appeal, as they might have done under 
the Jaw, from the survey on these grounds; and the survey is, 
therefore, for that reason if for no other conclusive as to them. 

Besides, there is not necessarily any discrepancy between 
the calls for side boundaries in the certificates and the surveys. 
The lots in the common fields during Spanish times were 
constantly changing hands, and the titles to them passed by 
mere verbal agreements, it not being necessary to their validity, 
under the law and customs then in force, that these transfers 
should be in writing. The calls in the certificates are not for 
lots confirmed to A or to B, but for lots formerly owned by A or 
B. The lots on either side may have formerly belonged to A 
or B. and a dozen other persons, and finally confirmed to the 
first or any subsequent owner, or to his legal representatives. 
Besides in those times nothing was more common than for the 
same man to be known by two different names. This fact has 
been so often established in the cases which have come to this 
Court as to be a matter of historical knowledge. 

The recorder and the board of commissioners appointed to 
take testimony as “to habitation, cultivation, or possession” of 
the common field lots prior to 1803, in so doing were acting in 
at least a quasi judicial character, and their decision when 
approved by the proper officers of the Government, and by 
Congress became final as to the “inhabitation, cultivation and 
claim of title.” The act of May 26th, 1824, does not say that 
the claimants shall prove that the parties claiming the Com- 
mon field lots and appearing before the recorder for the pur- 
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pose of proving “inhabitation, cultivation and possession” prior 
to the year 1803, shall also prove that they claimed the lot in 
1812, but the fact of their appearance before the recorder in 
1824 to prove that they “inhabited, cultivated or possessed’’. 
lots prior to 1803 was to be taken as proof that they claimed 
them in 1812, the presumption being that if they claimed them 
in 1824 after having “cultivated, inhabited or possessed” them 
prior to 1803, that they had continued to claim during the in- 
termediate time, and therefore did soin 1812; at all events, 
Congress was willing to take that for granted from known and 
well established presumptions of law, and required in the Act, 
no proof before the recorder that they claimed the lots in 1812. 
All the evidence of these facts taken before the recorder was 
not required to be perpetuated (he had the power to examine 
deeds and other documents), but ifthe recorder or board of 
commissioners (before whom the proof was taken), should find 

that the claimants had proven up their claims, and Congress 
should approve of their decisions, and were satisfied that the 
evidence was sufficient, the plaintiffs must be; The certifi- 

cates of confirmation are at least prima facie evidence of those 
facts; and we think that the surveys by the United States 
Deputy Surveyor Cozzens, of the LaRoche, Bouis, Bacanne 
and Bizet lots returned to the Surveyor General’s office,—filed 
in the Government archives,—and approved by the Govern- 
ment officers whose duty it was to examine and approve or 
disapprove of them,—accepted by defendants, and unappealed 

from by the plaintiffs, who were then claimants of the lands in 

controversy, and thus surveyed and located to the ancestors of 
the defendants, who were then in possession and had been for 
over twenty years, claiming the lands as shown by the deeds 
offered in evidence by a perfect and continuous chain of title 
from the original confirmees, are certainly “in the absence of 
fraud” conclusive as to their correct location by the United 
States Surveyor, and are binding whether correct or not, upon 
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the United States, and upon plaintiff claiming under the U. S. 


as well as upon the defendants. 

But whether these U. 8. surveys are in the absence of all 
suspicionof fraud conclusive or not, they and the certificates 
of confirmation taken together are at least prima facie evi- 
dence that the land is the same that was cultivated prior to 
1803 by the persons to whom it was confirmed, and when tak- 
en in connection with the fact established by the evidence, 
that defendants or those under whom they claim had been in 
undisputed possession of the property for over a quarter of a 
century before this suit was brought it would seem there 
could be no reasonable doubt that the surveys were correct. 


Plaintiffs argue (see Judge Adams’ brief, page 99) at 
considerable length the question whether cultivation prior to 
1803 is presumptive proof that the land was claimed in 1812. 
We say that it is at least presumptive evidence, and throws 
the burthen of preving that it was abandoned within nine 
years afterwards, on him who alleges it. We have already 
seen that abandonment will not be presumed, but must be proven; 
but why discuss the question of presumptive proof and possible 
abandonment without proof, when the record shows by the 
certificates of confirmation and evidence of witnesses on the 
trial that the lots in question were claimed and proven up fo 
the entire satisfaction of the quasi judicial offivers appointed 
by Congress with express authority to hear testimony and 
decide these very questions, to wit: Cultivation prior to 1803 


‘and claim in 1812. But they may say the decisions of the last 


board were not final; they were only to take proof and recom- 
mend confirmation. Well, we answer, they became final when 
Congress approved and confirmed their action. The presumpt 
ions are in our favor, but as we have conclusive record proof, 
we will pass by the long and able argument of our adversaries 
on presumptive evidence without further remark than that they 
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have wasted a good deal of ammunition in bombardiug a point 
of no use to them had they carried it. 

In the III subdivision of Judge Adams’ argument, page 103, 
he proceeded to demolish another proposition which we never 
contended for, viz: That a “general cultivation of the whole 
lot” * * * “established a confirmation of the whole field 
under the act of 1812.” Now, as we never have contended for 
any such thing, and did not prove general cultivation of the 
whole field for any such purpose, he has again wasted his 
ammunition, and we need take no further notice of his argu- 
ment on this point. We introduced evidence that all the land 
between certain points, betwen which the land in controversy 
lies, was cultivated prior to 1803, to show that the very land in 
controversy was cultivated and claimed prior to 1803, and 
therefore “set apart” by the act of 1812 (either for confirmation 
or reservation by the first or second section of that act, as the 


~ land might be found to fall under the one or the other section 


of the act, and thus bring it within the exceptions created by 
the words “sold” and “otherwise disposed of” contained in the 


' act of 1820.) 


The Judge in his argument then proceeds to ignore the 
exceptions in the act of 1820 altogether, and argues as though 
the act contained no exception of lands “sold or otherwise 


‘disposed of” at all, Now, we might meet him on this pro- 


position also, and say as this court said in 
L. L. & G. R. R. v. United States, 2 Otto 733. 


“a special exception of them was not necessary because the 
policy which dictated the grants confined them to land which 
Congress could rightfully bestow without disturbing existing 
relations and producing vexatious conflicts” and because 
“Congress cannot be supposed to have thereby intended to 
include land previously appropriated to another purpose, unless 


there be an express declaration to that effect.” But Congress in 
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its far-seeing wisdom, no doubt to prevent “vexatious complic- 
ations,” inserted the exceptions. For, let me ask, “how other 
lands equivalent thereto and as contiguous as may be” could 
be granted to the State for the plaintiffs in lieu of a sixteenth 
section “sold or otherwise disposed of” unless that sixteenth 
section was exempted from the grant? Will he contend that 
Congress meant where the sixteenth section had been sold or 
otherwise disposed of, that the plaintiffs should still have a 
right to that sixteenth section, and also take other lands 
equivalent thereto and as contiguous as may be; or even, that 
they might take their choice, and take either the one or the 
other as they might elect. Such is the force of his argument 
carried to its legitimate conclusion; or else he must squarely 
refuse to give any meaning whatever to the words, “when such 
section has been sold or otherwise disposed of, other lands 
equivalent thereto and as contiguous as may be shall be 
granted to the state for the use of the inhabitants of said town- 
ship for the use of Township schools.” The exception is there, 
and still, notwithstanding the wisdom of Congress in putting it 
there, to prevent ‘vexatious conflicts,” it unfortunately does 
not seem to have had that good effect. 


MAP X. ‘ 


Whether the deputy surveyor who was entrusted to run the 
Out Boundary provided by the act of 1812, ignorantly ran the 
out boundary as represented by map X, including only about 
half of one, instead of five Common Fields well known to 
belong to the inhabitants of the village of St. Louis, and which 
the act of 1812 directed to be included, or whether he was him- 
self directly interested in the New Madrid locations on the lands 
outside this false boundary, or was corruptly influenced by the 
New Madrid land sharks who were interested in them, does 
not, and need not appear. It is sufficient that this court in 
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Glasgow v. Hortiz, 1 Black, 595, 
Had that 


Out-Boundary been correctly run, these “vexatious conflicts” 


has decided that boundary not to be the true one. 
would have been avoided. For in that case plaintiff would 
never have brought this suit. Relying upon that incorrect 
boundary they brought the suit, and since that survey has been 
declared by this Court to be incorrect, and that it cannot have 
the effect of destroying the rights and claims of citizens outside 
of that boundary, plaintiffs are driven as a last resort to the 
necessity of claiming that the clause in the Act of 1520 except. 
ing from the grant to them “lands sold or otherwise disposed 
of,” is a nullity and excepts nothing. The argument derived 
by plaintiff from the sacredness of purpose for which the grant 
of the 16th Secticn was made to the State so eloquently urged 
by our opponents, to induce your Honors to give plaintiff a 
foothold in the Common Field has nothing to do with the case 
and I shall notice it no further than to say the grant to the 
village schools, which had its incipiency in the reservation of 
the act of June 13th, 1512,—which was endeavored to be made 
effectual by the Act of May 6th, 1824, and which was made 
effectual and final by the Act of 27th of January, 1531, was 
only to a different set of schools, and, therefore equally assacred 
as the purpose of the grant of the 16th Section by the Act of 
1820. Schools are as much needed in the city where masses 
ef children are thrown together, and where, as is well known, 
poverty, ignorance and vice go hand in hand, as they are in the 
country. 

We can conceive of no reason why Congress should desire 
to take away the aid they had promised to the village schools 
by the Act of 1812, and transfer it to the township schools. 

When a doubt arises as to whether a law of Congress 
intended to do a thing or not, it is proper to inquire what reason 
or necessity there was for its being done. There being no 


conceivable reason why Congress should transfer this specific 


donation from one class of schools, and give it to another class 


of schools, we must conclude that Congress did not intend to 
do it, unless the purpose “to do so is expressly declared in the 
Act.” 

And when there exists no reason for the thing to be done, 
and when as in the case before us, so far from the act of 1820 
containing an express declaration that so much of the Common 
Field Lots within the Out-Boundary described in the act of 
1812 as may fall within the 16th Section should be included in 
the grant, there is an express provision that where lands upon 
which the 16th Section may fall, have been sold or otherwise 
disposed of, then other lands may be selected in lieu thereof, it 


would seem to me there can be no further room for doubt, and 


we can come to no other conclusion but that Congress did not 
intend by the act of 1820 to grant any lands within said Out- 
Boundaries to the State of Missouri for the use of township 
schools, especially as they had already reserved all the lands 
within those Out-Boundaries (that Congress had a right to 
reserve), for the benefit of the village schools. 

If it be held that Congress intended by the act of 1820 to 
‘grant to the plaintiffs the 16th Section, although it should fall 
within the Common Fields (and of course within the Out- 
Boundary described in the act of 1812), then it must be held 
that they intended to grant to plaintiffs the Common Field lots 
confirmed by the act of 1812, as well as the military reserva- 
tions and vacant lots reserved for the schools; for, if the words 
“sold or otherwise disposed of” constituting the exception of the 

| act of 1820, do not embrace the vacant lots, then they do not 
the lots confirmed, for it can not be said that the confirmed lots 
were sold.” The cultivators who proved up their claim, and 
got as they supposed conclusive evidence of title by the certifi- 
‘ates of confirmation and surveys approved by the Government, 
may have been “sold,” but the act of 1812 confirming their 


claims to the lots cultivated by them, had no element in it of 
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a “sale.” It was as we have seen above, only an acknowledge- 
ment of the the title held under the Spanish Government by 
the villagers who cultivated the Common Field lots. 

In the case of Wilcox v. Jackson, 13 Peters, 498, this 
court gave a judicial interpretation of the words “appropriated 
for any other purpose” (which I take is synonymous with 
“otherwise appropriated”). They occurred in the act of May 
29th, 1830, which was revived by the act of June 10th, 1834, 
authorizing certain lands to be pre-empted, but provided that 
no entry or sale of any lands -shall be made under the pro- 
visions of the act which shall have been reserved for the use of 
the United States or of the several States, or which is reserved 
from sale by the act of Congress or by order of the President, 
or which may have been.“appropriated for any other purpose.” 
This court in deciding the case defined the meaning of the 
word “appropriated” occurring in the act, to mean “nothing 
more nor less than setting apart a thing for some particular 
use,” and that plaintiff was not entitled to recover. Now, ap- 
plying this definition to the words “otherwise disposed of” 
contained in the exception in the act of 1820, granting the Six- 
teenth section to the State, and we say that all the lands with- 
in the common fields were either confirmed to the claimants or 
set apart for a particular purpose, to wit: Reserved until 
Congress should provide the means by which one-twentieth of 
all the lands within certain designated boundaries (which in- 
cluded all the common fields) could be ascertained and turned 
over to the schools, and this being the condition of these lands 
in 1820, they were not intended to be and were not granted by 
that act. | 


BROWN’S SURVEY OF 1818. 


In above case of L. L. & G. R. R. v. U.S... 4 Otto 733, it is 
held “only the public lands owned absolutely by the U. S. are 
“subject to survey and division into sections,” 
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By the Act of 1812, all the common field lots were con- 
firmed or otherwise disposed of,—reserved from sale and “set 
apart for a particular purpose,” and therefore, when the Gov- 
ernment Surveyor Brown, in 1818, extended the surveys of the 
sixteenth or any other section over the lines of the common 
fields, he was acting beyond his authority, and his act in doing 
so was therefore void. His authority granted by Congress was 
“to survey and divide such of the public lands as had not been 
otherwise disposed of,” into townships and sections, so that 
they could be brought into market, and when he crossed over 
the Out-Boundary established by the Act of 1812, onto lands 
“severed from the mass of public land,” and reserved for a 
particular purpose, his acts were simply those of an individual 
tresspasser, and his survey a nullity. 

The grant by the Act of 1820 of the sixteenth section, 
until the sixteenth section was legally surveyed and located, 
was a mere float. It took effect upon no specific land, the 
State of Missouri could get no title to the land in any sixteenth 
section until it was surveyed legally vy the government. The 
survey had to be made by the United States, and not State 
authority, and when made must be approved by the proper 
United States officers; and this survey of the sixteenth section 
by Brown in 1818 being void for want of authority, and ‘ho 
survey of it having been since made by authority of the gov- 
ernment, the plaintiffs have no title to the land they claim. 

Even though jt should be held by this court that the act 
of 1820 granted a sixteenth section covering land that had 
been reserved or otherwise appropriated within the common 
fields, yet no no legal or authorized survey and location of the 


sixteenth section having been made and approved by the 
proper officer at the date when this suit was brought, plaintiffs 
cannot maintain an action of ejectment on it. A _ private 
survey, or one not authorized by the government, is not evi- 
dence of the location of a 16th Section. 
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OTHER SUITS BY SAME PLAINTIFFS. 


The reports of this court show that these same plaintiffs 
brought six other suits under the acts of 1820 for lots with the 
same Out-Boundries established by 1812, and within which it 
is admitted the lands in question lie, and every one of them 
have long since been decided against plaintiffs. In this case 
not being able to find a broken link in our chain of title from 
the original cultivators of these lots, whose titles to them were 
acknowledged and confirmed by Congress in 1812, they have 
raised questions as to the correctness of the surveys by the 
United States, and relied upon that to recover, but we reply 
first, they have failed to prove the incorrectness of these sur- 
veys; second, these surveys are final, and binding as to them 
whether right or wrong. Third, whether anybody else has a 
title to the lands in question or not, the plaintiffs got no title to 
them by the act of 1820, under which they claim, because that 
act did not specially, by a clause inserted in the act, grant the 
sixteenth section in case it should fall within the Out Bound- 
aries confirmed or reserved by the act of 1812. “With- 
out such special clause the grant” under the act of 1820 
“would not apply, either to lands previously confirmed or 
“reserved.” Fourth, because so far from special] y referring 
to and granting the sixteenth section within those out bounda- 
ries, Congress inserted in the act an exception to the grant, 
limiting it to such public lands as had not previously been 
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sold or otherwise disposed of, and provided that in such cast 
plaintiffs might select other lands as contiguous as may be, in 
lieu of those sold or otherwise disposed of, and we see now no 
reason why plaintiffs may not yet select the nearest public 
lands not otherwise disposed of, in lieu of this sixteenth section. 
They had the right to do so, and if they have slept on their 
right until there is no more land to select from, it is their fault 
and they must bear the loss. | 


THE DECISION OF THE SUPREME COURT OF 
MISSOURL 


It is not exactly correct to say, as plaintiffs doin Judge 
Adams’ Brief, page 112, that ‘the Supreme Court of Missouri 
. reversed the judgment below because all the Grand Prairie 
| Common Field wus either reserved for the schools of the 
| village, or had been confirmed to unknown cultivators of it 


, 


during Spanish times.” The ground upon which I understand 
the Supreme Court of Missouri, by a concurrence of all the 
judges, reversed the Court of Appeals and the trial court, was 
that taken by Judge Thompson, one of the three judges of the 
Court of Appeals in his dissenting opinion, to wit: That Con- 
es gress did not by the act of 1820 grant or intend to grant to the 
State of Missouri for use of the township schools represented 
here by plaintiffs, any lands within the Out Boundaries of the 
act of 1812, and inasmuch as it appeared in the record by the 
finding of the trial court, sitting asa jury, that all the lands 
sued for were cultivated as Common Field Lots prior to 1803, 
and by the admissions of plaintiffs on the last trial, were 
within the limits of the Common Fields as they existed pyor 
to 1803, and therefore, within the Out Boundaries mentioned 
in that act, plaintiffs acquired no title to it or any part of it. In 
this view of the case, it was useless to send the case back to 
have new and uncontrolling issues raised as had been done 
twice before, — but since plaintiffs, driven by the evidence, 
were compelled to make and did made an admission fatal to 
their right to recover, and it plainly appearing that the plain- 
tiffs could in no event recover any of the lands sued for because 
they lay within the Out Boundaries mentioned in the act of 
1812, no part of which was granted to plaintiffs by the act of 
Mar. 6th 1820, they reversed the judgment below and rendered 
final judgment. 
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— 
There are many other points arising in this case, some of 
which, should neither of three leading points I have made be 
sustained, may become relevant, but they areso fully discussed 
by my learned associates, that it would be a waste of time to 
argue them. 4 
Respectfully submitted, 
JOHN FLOURNOY. 
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ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI 


STATEMENT, BRIEF AND ARGUMENT OF ROBT. E. 
COLLINS, OF COUNSEL FOR DEFENDANTS IN 


ERROR. 


_ STATEMENT. 


This was anaction of ejectment brought in 1853 by Will 
iam Glasgow, the plaintiff in error, and two others (since 
deceased ) as Commissioners of the 16th Section, Township 


ee 


45, north of Range of 7, east of the 5th principal meridian, 
to recover from Peter Lindell, the ancestor of the present 
defendants, possession of a 200 acre parcel of said 16th 
section situated in the county (now city) of St. Louis, 
Missouri. At or about the same time this suit was brought 
the same plaintiffs brought several other suits against per- 
sons, adjoining proprietors to Lindell, for other portions 
of said sixteenth section of which they were in possession. 
All of the other cases were, many years years ago, decided 
adversely to the plaintiffs by the Supreme Court of Mis- 
souri and by the Supreme Court of the United States. The 
present case was tried by the Circuit Court and judgment 
was rendered in favor of the plaintiff for a trian- 
gular piece of land bounded on south by Lindell Avenue, 
west by the west line of the 16th section and 
north by the south line of the Louis Laroche 
survey and a judgment in favor of the defendants 
for the remainder of the land sued for. Defendants ap- 
pealed from the Special to the General Term of the Circuit 
Court where the judgment rendered in favor of plaintiff at 
special term was reversed. Plaintiff then appealed to the 
Supreme Court of Missouri. 


Glasgow v. Lindell’s Heirs, 50 Mo. 60. 


The Supreme Court of Missouri affirmed the judgment of 
the Circuit Court sitting in General Term, and remanded 
the case. On the second trial the Circuit Court rendered 
judgment in favor of the plaintiff for the same triangular 
piece of land above described and defendants appealed to 
the Supreme Court of Missouri, which court reversed and 
remanded the case. 


Glasgow v. Baker, 72 Mo. 441. | 


On the third trial of the case in the Circuit Court before 
Judge E. B. Adams, who now appears as counsel for the 
plaintiffs, judgment was again rendered in favor of the 
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plaintiff for the triangular piece of land above described 
and in addition thereto for the south half of the Louis La- 
roche Common Field Lot, U. S. Survey No. 1665, lying 
immediately to the north of said triangular piece of land. 
The defendants appealed from this judgment to the 


‘St. Louis Court of Appeals, an intermediate appellate 


court, which had been created since the last hearing of the 
case in the Supreme Court of Missouri. The case was by a 
divided court affirmed. The opinion of Judge Seymour D. 
Thompson, who dissented from the other two judges, ap- 
pears on page 501 of the printed record. The defendants 
appealed from the St. Louis Court of Appeals to Supreme 
Courtof Missouri, where the case was reversed and judgment 
entered up in favor of the defendants. The case is now 
before the Supreme Court of the United States on writ of 
error. 


EVIDENCE. 


The evidence at the last trial was substantially the same 
as at the two preceding trials. 


PLAINTIFF ’S EVIDENCE. 


” 
@ 


Plaintiff, to sustain the issue on his part, offered evi- 
dence as follows : — 


1. In order to show a reservation (as alleged) by Con- 
gress in 1811 for the maintenance of schools in the town- 
ship, of section sixteen in every township as surveyed, he 
read ;: — 


(a.) The Ordinance of Congress of May 20, 1785, estab- 
lishing a system for the surveys of the public lands in the 
Western Territory, and requiring all said lands to be eur- 
veyed according to said system into townships of 36 sec- 
tions, and reserving the 16th section of every township 
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therein for the maintenance of schools therein. (Vol. I. 
Land Laws, pp. 11 and 13.) 


(5.) The Act of Congress of March 3, 1811, providing 
sor the survey and sale of pudlic lands in the Territories of 
Orleans and Louisiana. (2 U.S. Stat., pp. 662, 664.) 


2. To show the grant (as alleged) by the United States 
to the State of Missouri, in 1820, of the land in dispute, he 


read : — 


(a.) The Act of Congress of March 6, 1820, authorizing 
the people of the Territory of Missouri to form a constitu- 
tion and State government, and for the admission of such 
State into the Union. (3U.S. Stat. p.547.) 


(5.) The ordinance of July 19, 1820, of the Missouri 
Convention, chosen and held under the last named Act of 
Congress, accepting certain propositions or conditions con- 
tained in said Act of Congress upon the terms therein pre- 
scribed. (Rev. Stat. Mo. 1825, pp. 40, 42; Rev. Stat. Mo. 
1879, XLIX and L.) 


3. To show (as alleged) that section 16, in township 45 
north, range 7 east, had been surveyed, plaintiff read : — 


(a.) Certified copy of township plat of said township 45. 
(Printed Record,. p. 30.) 


(b.) Certitied copy of the field notes of Joseph C. Brown 
of the survey of the lines between sections 15 and 16, 16 
and 17, and 9 and 16, T. 45 N.R.7E. (Printed Record, 


p. 30.) 


(c.) Certified copies of U.S. Surveys, No. 2499, Martin 
Coontz, 903 Widow Camp, 2712 James Conway and 2500 
Joseph Hunot, made in 1818, 1819 and March, 1820, all 
of which mention said 16th section. (Printed record, pp. 


40-43. ) 
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4. To show the authority of plaintiff to sue as commis- 
sion, he read : — 


(a.) The act of the General Assembly of Missouri of 
March 3, 1851, by which the county court of St. Louis 
county was authorized to appoint three commissioners to 
take possession of said 16th section and sell it (Mo. Sess. 
Acts of 1851, p. 706.) 


(5.) Order of said county court, made in April, 1851, 
appointing plaintiff and two others (since deceased ) as such 
commissioners. (Printed record, p. 29.) 


5. Anticipating the defense, and to show (as claimed 
and alleged), that the land in dispute — all of which plaint- 
tiffudmitted ‘lies within the exterior limits of the Grand 
Prairie common field of St. Louis ’’ — was not affected by 
the reservation contained in the second section of the Act 
of Congress of June 13, 1812, plaintiff offered evidence as 


follows : — 


(a.) Record of the incorporation by the Court of Com- 
mon Pleas, on November 9, 1809, of the Town of St. Louis, 
showing the corporate limits thereof as therein established. 


(Printed record, pp. 39 and 40. ) 


(6.) The incorporation in 1833 of the Board of St. Louis 
Public Schools (a school organization entirely distinct from 
the towhship schools) by an act of the Legislature of Mis- 
souri of February 13, 1833, by which the title to all lands 
or lots in or near the city of St. Louis, granted to the in- 
habitants of St. Louis by the United States for school pur- 
poses, were vested in said board. (Missouri Sess. Acts 
1833, p. 37.) 

And the organization of said board as a corporation in 
1833. (Printed record, pp. 31 and 32.) 


(c.) Instructions in 1839 from the commissioner of the 
general land office to the surveyor-general at St. Louis, 


— oe 


advising him that (in his opinion) the area out of which 
vacant lands were to be set apart for the support of schools 
in St. Louis, was that included within the corporate limits 
of St. Louis as they existed on June 13, 1812, and as estab- 
lished by said incorporation of 1809. (Printed record, pp. 
58-61.) 


(d.) Copy a plat made by William Milburn, surveyor of 
the lands of the United States in Illinois and Missouri (one 
of three commissioners appointed by the above mentioned 
order of the St. Louis County Court) showing the alleged 
out-boundary line of the town of St. Louis required to be 
run by the Ist section of the Act of Congress of June 13, 
1812, usually called** Map X.’’ (Printed record, p. 31.) 

Although the Act of Congress which made it the duty of 
the principal deputy surveyor for the Territory of Missouri 
to survey and mark the out-boundary line of the town of 
St. Louis so as to include ** the out lots, common field lots, 
and common ’”’ to said town belonging, principal deputy 
Surveyor Milburn did not survey such out boundary line at 
all and only platted a line which in addition to the town of 
St. Louis as incorporated in 1809 only included the com- 
mon fields of St. Louis, lying to the north of the incorpo- 
rated limits of the town of St. Louis, the larger portion of 
the commons of St. Louis, lying to the west and south of 
the town and a very small portion of the Barriers des 
Noyers common field, lying to the west of said town, but 
did not include the larger portion of said Barriers des Noy- 
ers common field, although they were surveyed at the 
time said out-boundary line was platted, and totally ignored 
the Grand Prairie common field, the Cul de Sac common 
field and many of the outlots. 


(e.) The proceedings of the Board of Public Schools of 
St. Louis in 1853 claiming the school quota of lands lying out- 
side of the outboundary line as platted in said ‘* map X,’’ 
and making application for a resurvey of said outboundary 
line so as to include the Barriers des Noyers Common 
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Field, the Cul Se Sac Common Field and the Grand Prai- 
rie Common Field, together with the Commissioner of the 
General Land Office’s refusal to grant the application. 


(f.) The letter of the Surveyor General of Missouri of 
February 10th, 1863, advising the Board of Directors of 
the St. Louis Public Schools that the entire quota of land 
to which the schools were entitled (one-twentieth of the 
land within the outboundary line as required to be run by 
the Act of Congress of 1812), had been satisfied, they at 
that time having received one-twentieth of the lands em- 
braced within the erroneous outboundary line as platted in 
‘map X.’’ (Printed Record, pp. 48 and 49.) 


(g.) Parol testimony tending to show that the Board of 
Directors of the St. Louis Public Schools had, during the 
period between 1855 to 1864, in sundry suits in ejectment 
to which it was a party, but to none of which were any of 
the parties to this case parties or privies, used in evidence 
said ‘* map X’’ to show that the land in dispute in such 
suits was within the outboundary line as platted in said 
map. (Printed Record, pp. 49 and 61.) 


DEFENDANT'S EVIDENCE. 


The defendants to sustain the issue on their part offered 
evidence as follows, to wit: — 


1. In order to show that all of the land in dispute had 
been disposed of prior to 1820 by virtue of the provisions 
of the Act of Congress of June 13, 1812, defendants offered 
the following testimony, viz: — 


(a.) The testimony of Charles Sanguinette, taken on May 
7th, 1870, as follows: — 

‘¢T am past 87 years of age; was born in St. Louis; 
‘‘lived here ever since my birth, save when I voyaged 
‘saround. I know the Grand Prairie Common Fields of St. 
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‘* Louis; they were cultivated by different persons who 
‘¢ lived in St. Louis. I observed the cultivation of them in 
‘‘ Spanish times. In Spanish times there was cultivation 
‘¢ from the Motard tract, in the Cul de Sac, up to Corneau’s 
‘¢ Spring, and from Corneau’s Spring up to the St. Charles 
‘© Road, and above the St. Charles Road to the extent of 7 
‘or 8 concessions. I do not know where the present Olive 
‘‘ Street Road is. The cultivation was to the extent of 10 
‘‘ or 12 concessions above Motard — was all in cultivation 
‘Sup to Bequette’s from Motard — but I can’t remember 
‘¢the names of the cultivators. These cultivators all ad- 
‘¢ joined each other. As to their size, I never saw them 
‘¢ measured, but the inhabitants had from 1 to 1!/ to 2 
‘¢arpents in width by 40 arpents in depth. The front line 
‘¢ of these lots was straight and uniform. I don’t remem- 
‘* ber to have gone on the ground to observe where the line 
‘was in 20 years. When I first observed these fields, I 
‘s was 12 years of age, and they were in cultivation then, 
‘¢and this was perhaps 20 years before the change of gov- 
‘sernment., I recollect John Baptiste Provenchere, who 
‘‘ married the widow Bizet. I can’t say that Provenchere 
‘* cultivated any land there. I can’t recollect the names of 
‘*any parties who cultivated there, but might if their names 
‘*were called. I don’t remember Corneau, LeBege or 
‘‘ Bouis. I remember Marie; have seen him at work there. 
‘‘ The land about Corneau Springs was cultivated before 
*© 1303, but I cannot recollect the names of the cultivators. 
‘¢T am certain that all the lots 1/2 mile north of Motard 
‘¢ were cultivated in Spanish times.’’ 


Cross-examination. 


‘‘ As to my voyaging: At 15 years of age I took a voy- 
**agve to New Orleans, und then came back, and then went 
‘* back to New Orleans and stayed there two years; then 
‘scame back and made a trip to Mackinaw and returned, 
‘‘ and then, in 1807, I went to the Rocky Mountains; I was 
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“absent there 5 years. At the change of government I 
‘* was about 20 years of age. The common field fence fell 
‘* down about the time of the change of government, either 
‘¢ before or after; don’t know exactly. There was no cul- 
‘tivation after the fence fell down. They abandoned the 
** cultivation, but but did not abandon the land and the 
‘¢claim to it. This fence was made before I was born; it 
‘¢ was there as far back as I can recollect; there never was 
‘¢a fence around the Grand Prairie. The people needed 
‘no fence out there, as the cattle was kept in the commons. 
‘The fence around the St. Louis commons ran around to 
‘¢ Motard and down toward Vide Poche. The fence fell 
‘* down perhaps after the change of government; can’t say 
‘‘ for certain. In 1802 I was in New Orleans when the 
‘French frigate arrived there to take possession of Upper 
‘¢ Louisiana.’’ 


(56.) The deposition of John Baptiste Hortiz, born March 
llth, 1791, in St. Louis, who testified (see p. 64 Printed 
Record) that when he was a child he frequently visited the 
Grand Prairie common fields for the purpose of gathering 
hazelnuts and blackberries which grew upon the ridges 
thrown up between the various lots; that all of the land in 
controversy was cultivated by inhabitants of St. Louis prior 
to 1803; that Corneau, Jno. B. Provenchere, William Bizet 
and Vincent Bouis owned and cultivated lots in the Gfand 
Prairie common field in Spanish times. 


(c.) The admission by plaintiff contained on page 58 of 
the Printed Record in the following words : — 
‘¢It was admitted by plaintiff and defendants that 
‘‘all of the land claimed by plaintiff in this action lies 
‘‘ within the exterior limits of the Grand Prairie com- 
‘¢mon fields of St. Louis.’’ 


(d.) The depositions or affidavits of Pierre Chouteau, 
Theodore Papin, Michael Marli, Robert Forsythe, Francoise 
Noise, Antoine Smith, J. B. D. Belcour, Baptiste Riviere 
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and Rene Paul (Printed Record, pp. 75 to 88), taken be- 
tween 1825 and 1835, specifically locating by boundaries and 
widths the common field lots covering the land in contro- 
versy and many other common field lots. 


(e.) A large number of deeds by which the titles of va- 
rious persons claiming common field lot located upon the 
land in controversy, were conveyed to Peter Lindell. 
Many of these deeds call for natural objects which are by 
testimony in the record located upon the Jand in contro- 
versy, as, for example, certain springs and a road. 


(f.) The testimony of Robert Forsythe ( Printed Record, 
p. 63), who had lived in St. Louis since 1812, and testified 
that Peter Lindell took possession of part of, the land in 
controversy in 1826 or 1827; that he did not take posses- 
sion of it all. at once, but from time to time as he would ac- 
quire it, and that he held possession until his death, and 
after him his heirs. 


2. In addition to the parol testimony above referred to, 
the defendants, in order to show that all of the land in 
dispute had been disposed of prior to 1820, by virtue of 
the provisions of the act of Congress of June 13, 1812 and 
of certain other acts of Congress which made provisions 
enabling persons having titles under said act of 1812, to 
procure documentary evidence of such titles, defendants 
offered the following evidence as to the various field lots 
mentioned. 


LAROCHE LOTS. 


(a.) Testimony taken by Theodore Hunt, U.S. Recorder 
of Land Titles, acting under the provision of the act of 
Congress of May 25, 1824, upon the claim of Louis La- 
roche’s legul representatives to a common field lot of two 
by forty arpents. (Printed Record, p. 233.) 
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(6.) The original of ‘* Recorder Hunt’s Minute Book,’’ 
showing the action taken by Recorder Hunt upon the La- 
roche claim. (Printed Record, p. 235.) 


(c.) The original Confirmation Certificate of Adolph Re- 
nard, U. S. Recorder of Land Titles, issued September 3rd, 
1857, to the effect that Louis Laroche’s legal representa- 
tives are entitled to a lot of two by forty arpents in the 
Grand Prairie Common Field under the provisions of the 
acts of Congress of June 13, 1812, and May 26, 1824, and 
that same has been surveyed according to law (Printed 
Record, p. 235). 


(d.) United States survey No. 1665 in the name of 
Louis Laroche’s legal representatives locating said Common 
field lot as two by forty arpents upon the land in contro- 
versy. Saidsurvey approved by the Surveyor General, May 
23, 1857. 


(e.) A number of deeds by which the title of said Louis 
Laroche and his legal representatives was vested in the de- 
fendants. 


BOUIS LOT. 


(a.) Testimony taken by Theodore Hunt, U.S. Recorder 
of Land Titles, acting under the provisions of said Ket of 
Congress of 1824, upon the claim of Vincent Bouis’ legal 
representatives to a Common field lot of two by forty 
arpents. (Printed Record, p. 254.) 


(b.) Certified copy of portion of Theodore Hunt’s tabular 
list or registry of patent certificates issued by him showing 
that he had confirmed the lot claimed by the Bouis repre- 
sentatives. 


(c.) United States survey No. 1813, in the name of Vin- 
cent Bouis’ legal representatives, locating the Common field 
lot claimed and confirmed to the Bouis representatives upon 


= 


the land in controversy and immediately south of the U. S. 
survey No. 1655 in the name of Louis Laroche’s Jegal repre- 
sentatives. (Printed Record, p. 255, © 


(d.) A number of deeds by which the title of Vincent 
Bouis and his legal representatives to said common field lot 
was vested in the defendant. 


BACANNE LOT. 


(a.) Testimony taken by Theodore Hunt, U. S. Re- 
corder of Land Titles, acting under the provision, of said 
Act of Congress of 1824, upon the claim of Baptiste 
Reviere dit Baccanne or bis legal representatives to a com- 
mon field lot of one by forty arpents in the Grand Prairie 
Common Field. (Printed Record, p. 275. ) 


(5.) Certified copy of portion of Theodore Hunt’s Tabu- 
lar List or Registry of patent certificates issued by him 
showing that he had confirmed the lot claimed by the 
Bacanne representatives. (Printed Record, p. 276.) 


(c.) Deeds by which the title of Baptiste Riviere dit 
Bacanne and his legal representatives to said common field 
lot was vested in the defendants. 


BIZET LOT. 


(a.) A concession by St. Ange—La Buxiere to William 
Bizet, dated February 7, 1769, of a common field lot in the 
Cul de Sac of the Grand Prairie Common Fields of one by 
forty arpents bounded on one side by Bacanne and on the 
other by Kiery Desnoyers. (Printed Record, p. 95.) 
This concession is accompanied by what is termed a gen- 
eral. notice by thirteen citizens of St. Louis addressed to 
Frederick Bates, U. S. Recorder of Land Titles, dated 
November 28th, 1812, requesting said recorder to record 
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the registered concessions of Livres Terriens Nos. 1, 2, 3, 
4, 5 and 6, of which this is one. 


(5.) Proceedings of the U.S. Board of Land Commis- 
sioners acting under the provisions of the acts of Congress of 
July 9th, 1832, and March 2d, 1833, upon the claim of 
Guillaume Bizet by his legal representative to a tract of 
140 arpents of land in the Cul de Sac of the Grand Prairie 
described in Livre Terrien No. 1, page 21, by which it ap- 
pears that on June 12th, 1835, the board reports in favor 
of confirming the claim according to the concession. 


(c.) United States Survey No. 3340 in the name of William 
’ Bizet of his legal representatives of a common field lot of 
1x40 arpents coveringa part of the land in controversy and 
adjoining on the south the common field lot of Vincent 
Bouis U. S. Survey, No. 1813. This survey was approved 
by the Surveyor-General on September 6th, 1855. (Printed 
record, p. 281.) 


(d.) A large number of deeds of conveyance by which the 
title ot William Bizet and his legal representative to said 
common field lot was vested in the defendants. 


3. In addition to the evidence hereinabove abstracted 
the defendants introduced a great deal of other evidence, 
such as a number of Spanish concessions, the testimony of 
William H. Cozens, the Deputy U. S. Surveyor who exe- 
cuted the surveys of the common field lots mentioned, to- 
gether with instructions to him and reports made by him 
with reference to said surveys, etc. This evidence will not 
be here abstracted, but will be referred to in the argument 
only when necessary. 
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ARGUMENT. 
I. 


All of the landin controversy in this caseis a part of the 
Grand Prairie common field adjoining the town of St. 
Louis in. the former Territory of Missouri, and, all of 
said common field having been inhabited, cultivated or 
possessed as common field lots, prior to the 20th day 
of December, 1803, by inhabitants of said town of St. 
Louis, the title of the United States to said land was 
vested in fee simple absolute, without requiring sur- 
vey or patent, in such inhabitants of St. Louis who so 
inhabited, cultivated or possessed said common field 
lots, under and by virtue of the Act of Congress of 
June 13th, 1812, entitled ‘‘An act making further pro- 
vision for settling the claims to land in the Territory 
of Missouri.’’ 


The territory formerly known as Louisiana was originally 
a province of Spain. By the treaty of St. Iidelfonso (1st 
October, 1800) Spain ceded Louisiana to France. By the 
treaty of Paris (20th December, 1803), France ceded 
Louisiana to the United States. By virtue of these two 
treaties the United States became obligated to protect the 
rights of individuals in and to land lying within the ceded 
Territory, which rights had been conferred by the former 
sovereigns, Spain and France. 

In Spanish and French times the seat of government was 
located at New Orleans. The town of St. Louis and the 
surrounding country were under the immediate supervision 
of a military officer having the title of Lieutenant-Governor. 
This officer had no authority to grant titles but gave per- 
missions to settle or occupy the public land and patents 
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were issued by the governor of the Province at New Or- 
leans. On account of the great distance between St. Louis 
and New Orleans, the difficulties of travel and the extreme 
poverty of the inhabitants of St. Louis in those early days it 
was in but few cases that perfect titles were granted by the 
' Spanish and French Crowns. 

When the Territory of Louisiana was ceded to the United 
States, this government, in pursuance of its treaty obliga- 
tions, passed various acts of Congress for the purpose of 
enabling those holding lands by inchoate titles under the 
Spanish and French governments to perfect their titles. 
Among these were the following, viz.: Act of March 2, 
1805 (U. S. Stat., vol. 2, p. 326); Act of April 21, 1806 
(U.S. Stat., vol. 2, p. 392); Act of March 3, 1807 (U.S. 
Stat., vol. 2, p. 441), and the Act of February 15, 1811 
(U.S. Stat., vol. , p. ). These acts of Congress ap- 
pointed a Board of Commissioners to ascertain the lots and 
tracts to which inhabitants under the Spanish and French 
governments had acquired rights by grants, permission to 
settle, inhabitation, cultivation, possession or otherwise, 
and to designate all such lots or tracts by surveys. 

Each succeeding act enlarged the powers of the Board of 
Commissioners, and gave them jurisdiction over claims to 
land not embraced by the provisions of the preceding acts. 
Finally, on June 13, 1812, Congress passed an act, which 
was intended to, and which did fully carry out the treaty 
obligation of the United States. 

The first section of said act of Congress of June 13, 1812, 
provides as follows, to wit: — 


‘¢ That the rights, titles, and claims, to town or village 
‘* lots, outlots, common field lots and commons, in, 
‘¢adjoining and belonging to the several towns or 
‘villages of * * * St. Louis, * * * in 
‘¢the Territory of Missouri, which lots have been 
‘¢ inhabited, cultivated or possessed, prior to the 

‘¢twentieth day of December, one thousand eight 
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‘¢hundred and three, shall be, and the same are 
‘shereby confirmed to the inhabitants of the re- 
‘* spective towns or villages aforesaid, according to 
‘‘ their several right or rights in common thereto.”’ 


This act, it will be noticed, confirmed or granted the 
title to four kinds or classes of property, viz.: Ist, town 
or village Jots; 2nd, out lots; 3d, common field lots, and 
4th, commons. We call the especial attention of the court 
toa palpable and most important distinction between the 
different kinds or classes of property granted by this act 
of 1812, and will show that the common field lots of which 
the land in controversy in this case is composed, constitute 
a class peculiar to themselves. 

Much litigation in the State of Missouri has arisen con- 
cerning common field lots as well as the other classes of 
property confirmed by this act of 1812. Judge Napton, a 
lawyer of more than ordinary ability, was especially ac- 
quainted with the customs and laws of Louisiana Territory 
under both the Spanish and French governments, and grew 
up with and was thoroughly versed in the statutes of the 
United States and the decisions of the Supreme Court of 
Missouri and of the Supreme Court of the United States 
upon those somewhat peculiar kinds of land titles and his 
opinions delivered while upon the bench of the Supreme 
Court of Missouri are, we think, therefore, entitled to much 
weight. 

The definition of a common field lot has been laid down 
with great exactness and clearness in the leading case of 
Page v. Scheibel, 11 Mo. 183, where the learned Judge 
Napton, 1n delivering the opinion of the court, says : — 

‘¢s What constitutes a common field lot, within the mean- 
‘‘ ing of the act of 1812, must be determined by the court. 
‘* There can be no difficulty or doubt about the meaning 
‘sof this term. The term itself, as has been stated at the 
‘¢ bar, is not derived from any of the Spanish concessions 
‘sor surveys. No lot was ever granted eo nomine. But 
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‘*the phrase has been used by the American settlers 
‘and adopted by Congress in its laws, to designate tracts 
‘‘of ground of a peculiar shape, usually from one to 
‘*three arpents in front by forty in depth, used by the oc- 
‘*cupants of the French villages for purposes of cultiva- 
‘* tion, and protected from the inroads of stock by a fence 
‘which inclosed the common and the village. The shape 
‘* of the lol, its contiguity to another of a similar shape, and 
‘+ the purposes to which it was applied, constituted it a com- 
‘*mon field lot. There are several of these common fields 
‘sin the vicinity of St. Louis—the Grand or Big Prairie, 
‘the Little Prairie, the Barrier des Noyers and the Cul de 
‘* Sac. Between each lot in these common fields, a space 
‘*of a few feet was left uncultivated for the purpose of 
‘‘designating the line of separation. A common field lot 
** could not be confounded with a lot of any other character 
‘sor any ordinary tract of land. Its marks are so pecu- 
‘sliar and distinctive as to render a mistake on this head 
‘¢ ¢mpossible.”’ 

The land embraced within the limits of the present city of 
St. Louis was in Spanish and French times composed of the 
little town or village of St. Louis situated upon the west 
bunk of the Mississippi River, several tiers of common-field 
lots, the common belonging to the village and a few out 
lots. The village was divided into blocks by the streets 
running through it, and these blocks were subdivided into 
lots of various shapes and sizes, upon which nearly all of 
the inhabitants resided. The common fields consisted of 
tracts of land, parallelograms in shape, havea froat of from 
one to three or more arpents and a uniform depth of forty 
arpents, all adjoining each other at the sides, a number of 
them constituting « Common Field. As is above stated 
there were several of these common fields and they were in 
tiers around the old village. The commons were pieces of 
land not granted to individuals, but used by all of the in- 
habitants in common. The out lots were large tracts of 
land of irregular sizes and shapes owned by individuals. 
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The land in controversy in this case formed a part of the 
southern portion of the Grand Prairie Common Field, 
which was in the second tier of common fields and lies tn 
western and most valuable residence portion of the present 
city of St. Louis. 

None of the other kinds of lands confirmed by the act of 
Congress of June 13, 1812, have the distinctive marks or 
come within the terms of the definition of common-field 
lot. Common-field lots do not require surveys or other 
proofs of exact location of boundaries upon the ground, 
while the other classes of property granted by said act of 
1812 do. The act of Congress of 1812 was, itself, on its 
date, a grant, proprio vigore, of each of such common- 
field lots as was ‘* inhabited, cultivated or possessed prior 
to the twentieth day of December eighteen hundred and 
three,’ without any record evidence whatever of the title, 
either confirmation certificate or survey. 

There is no deeper rooted doctrine. It is firmly estab- 
lished by a long line of decisions of the Supreme Court of 
Missouri; followed and affirmed by the Supreme Court of 
the United States. 

In the case of Page v. Scheibel, 11 Mo. 167, which was 
a controversy between « New Madrid relocation and the 
common-field lot in the Grand Prairie Common-field of Jo- 
seph Calve, Judge Napton says : — 


‘¢¢ It is probably true that no common-field lot was ever 
‘¢ cultivated or possessed as such under the Spanish govern- 
‘* ment, unless there was a concession and survey made by 
‘¢ the authority of its officers. The whole history of the 
‘* progress of settlements in these French villages, so far as it 
‘¢ has been developed in the cases which have come up to this 
‘+ Court, shows that the villagers did not venture to take 
‘¢ possession of lots, either for cultivation or inhabitation, 
‘¢ without a formal permission from the lieutenant-governor 
‘or the commandant of the post. These permissions, it 
‘+ is also probable, were most generally, if not always, ia 
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‘¢ writing, and accompanied by a survey, made by an officer —* 
‘* selected and authorized by the government. But the 
‘* title of the claimant, under this (the United States) gov- 
‘* ernment, does not depend upon the existence or proof of 
‘s any such documents. Congress did not think proper to 
‘¢ require it. In all probability the fact that possession, 
‘* inhabitation and cultivation could not exist under the for- 
‘s mer government without such previous permission from 
‘¢ the authorities of that government, was well known to the 
‘‘ framers of the act of 1812, and constituted the promi- 
‘* nent reason for dispensing with anv proof of this charac- 
‘¢ter, in order to make out « title under this act. How- 
‘* ever this may be, the act requires no such proof, but con- 
‘¢ firms the title upon possession, inhabitation or cultivation 
‘¢ alone, without regard to the legality of the origin of such 
‘* title.”’ : 

In the case of Milburn et al. v. Hardy, 28 Mo. 514 
which was a conflict between this very plaintiff, claiming 
title to this very 16th section, and the north half of the 
Louis Laroche common field lot, the south half of which 
lot is in controversy in the case at bar, Judge Napton 
says :— 

‘+ By the act of the 13th, of June, 1812, the United States 
‘swas divested of all title to the property described in the 
‘¢ first section of that act as confirnied to private claimants. 
‘¢ The act was a grant, proprio vigore, and the title of each 
‘*claimant under it was complete at its date, and he could 
‘¢maintain his ejectment upon mere proof of inhabitation, 
‘¢ cultivation or possession, without any further or other 
‘* evidence of title.’’ 

In the case of Glasgow v. Lindell’s Heirs, 50 Mo. 60, 
which was the case at bar on its first appeal to the Supreme 
Court of Missouri, Judge Wash. Adams, in delivering the 
opinion of the Court, at page, 79 says:— 

‘¢Tt may be considered as the settled construction of the 
‘sact of Congress of the 13th of June, 1812, that by its own 
‘¢terms this act vested in each inhabitant of the town of St. 
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‘* Louis the absolute title in fee to the common field lot 
‘*which he possessed or cultivated prior to the 20th of 
‘¢ December, 1803. This has been the uniform course of decis- 
‘sions by our Supreme Court, and their decisions have been 
‘* ratified by the Supreme Court of the United States, 
‘*whose opinion in the construction of statutes passed by 
‘*Congress ought, in my judgment, to be conclusive upon 
‘the State courts. 

‘‘ There was no condition of survey necessary to vest the 
‘‘ title. It was vested by the force of the act itself from 
‘‘the time of its passage. These (common) field lots con- 
‘¢ sisted of oblong parallelograms, adjoining each other, and 
‘‘having common eustern and western boundary lines. 
‘¢The eastern and western boundaries seem to have been 
‘* well established and defined by Spanish stones, with cin- 
‘sders under them, placed along these lines in Spanish 
‘¢times for that purpose. The lines separating the lots 
‘¢were not so defined, but each cultivator cultivated his lot 
‘¢up to and adjoining his neighbor's lots on the north 
‘sand south and these lines were indicated which separated 
‘‘ the lots from each other.”’ 

Again, in the case of Glasgow v. Baker, 72 Mo. 441, 
which was this very case a second time before the Supreme 
Court of Missouri, Judge Napton, at page 444, says: — 

‘* No pretension is made that the 16th section could in- 
‘¢terfere with the common field to be confirmed by the Act 
‘* of 1812, since that act disposed of them all.’’ 

In the case of Guitard v. Stoddard, 16 Howard, 494, 
which was a conflict between a New Madrid relocation and 
the common field lot of Guitard in the Cul de Sac common 
field, Mr. Justice Campbell, in delivering the opinion of 
the Supreme Court of the United States, says :— 

‘* The questions settled by this court are that the Act of 
“©1812 is a present operative grant of all the interest of the 
‘¢ United States, in the property comprised in the Act, and 
‘¢that the right of the grantee was not dependent 
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‘*upon the factum of a survey under the Spanish Gov- 
‘* ernment. 

‘¢ The instruction given to the jury by the Circuit Court 
‘¢jmplies, that the confirmee, before he can acquire a 
‘* standing in Court, must originally have had, or must 
‘* subsequently have placed upon his title or claim an addi- 
‘¢ tional mark of a public authority besides this Act of Con- 
‘* gress ; —that he must evidence his right or claim by 
‘*some concession, survey or permission to settle, cultivate 
‘‘ or possess, or some recognition of bis claim under the 
‘¢ provisions of some Act of Congress by some officer of the 
‘* executive department indicative of its location and extent. 
‘¢ The laxity of the legislation in the act of 1812 is pain- 
‘¢ fully evident, when the fact is declared that the large and 
‘* growing cities in the State of Missouri have their sites 
‘upon the land comprehended in this confirmation. Never- 
‘¢ theless an attempt to correct the mischief would probably 
‘*create more confusion and disorder than the act has pro- 
‘* duced.”’ , 

In the case of Milburn v. Hortiz, 1 Black, 595, which 
was a suit by this very plaintiff, claiming this very 16th 
section, against the Francis Bequette common field lot, and 
which case was this plaintiff’s appeal from the decision of 
the Supreme Court of Missouri in the case of Milburn v. 
Hardy, above cited, Mr. Justice Grier, after citing and 
approving the above quoted decision in Guitard v. Stod- 
dard, says: — 

‘¢ We have decided also that notwithstanding the act of 
*¢ 1824 makes it the duty of claimants to designate their lots, 
‘¢by proving the fact of inhabitation, and their boundaries 
‘¢and extent, etc., so as to enable the surveyor-general to 
‘¢ distinguish the private from the vacant lots, yet that act 
‘¢ imposes no forfeiture for non-compliance. The confirmee 
‘¢ by a compliance obtained a recognition of his boundaries, 
‘*but the government did not by that act impair the effect 
‘sof the act of 1812.”’ 

Having thus called the attention of the court to the na- 
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ture of a common field lot, and to the judicial construction 
of the act of June 13th, 1812, by which the United States 
granted the title to all such common field lots as had not 
been confirmed under the provisions of former acts, 
we now refer the court to the evidence in this case which 
we maintain conclusively establishes that all of the land in 
controversy was, prior to the 20th day of December, 1803, 
inhabited, cultivated or possessed as common field lots by 
inhabitants of the town or village of St. Louis. 

On page 58 of the printed record of this case is an ad- 
mission in the following language: — 

‘* It was admitted by plaintiff and defendants that all of 
‘¢ the land claimed by plaintiff in this action lies within the 
$s age limits of the Grand Prairie eommon-fields of St. 
‘¢ Louis.’ 

Charles Sanguinette, whose testimony was taken May 
7th, 1879, when he was past 87 years of age, stated that 
(p. 62, printed record), that he was born in St. Louis; 
knew the Grand Prairie Common Fields of St. Louis; they 
were cultivated in Spanish times by different persons who 
lived in St. Louis. In Spanish times the cultivation ex- 
tended from the Motard tract in the Cul de Sac (Motard is 
a common field lot for a considerable distance south of the 
land in controversy) up to Corneau’s Spring (a spring on 
the land in controversy ) and from Corneau’s Spring up to 
the St. Charles Road and to the extent of seven or eight 
concessions beyond said road two miles to the north of the 
land in controversy —the land was all in cultivation from 
Motard to Bequette — the lots all adjoined each other with 
straight and uniform front east and west lines and were 
from one to two arpents in width by forty arpents in depth. 
I do not recollect the names of the cultivators, but recollect 
Marie one of them; I saw Marie at work there; the fence 
around the common field fell down I think after the change 
of government, and after the fence fell down the people 
abandoned cultivating the ground but did not abandon their 
claims to the ground. 
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John Baptiste Hortiz, whose testimony was taken De- 
cember 20th, 1874 (p. 64, printed record) testified that 
he was born in 1791; that when he was a child he fre- 
quently visited the Grand Prairie Common Fields for the 
purpose of gathering bazel nuts and blackberries which 
grew upon the ridges thrown up between the field lots; 
that all the land in controversy was cultivated by inhab- 
itants of St. Louis prior to 1803; that Corneau, Jno. B. 
Provenchere, William Bizet and Vincent Bouis owned and 
cultivated land in the Grand Prairie Common Field in 
Spanish times. 

Robert Forsythe testified that Peter Lindell, the original 
defendant in this suit, took possession of a part of the 
premises in controversy in 1826 or 1827. He enclosed ad- 
ditional portions from year to year; that the Provenchere 
children claimed a lot in the Grand Prairie south of Olive 
street, through Bizet and Provenchure. 

The depositions or affidavits of Pierre Chouteau, Theodore 
Papin, Michael Marli, Robert Forsythe, Francois Noise, 
Antoine Smith, J. B..D. Belcour, Baptiste Rivere and Rene 
Paul (pp. 75 to 88 of printed record), taken between 
1825 and 1835, old inhabitants of St. Louis, specifically 
locating by boundaries and widths the common field both 
covering the land in controversy. 

The perpetuated testimony of Peter Tournot (p. 90, 
printed record ), tuken in 1867 with reference to the Bizet- 
Provenchere lot. 

The testimony of Levin H. Baker, as to the continuous 
possession of Peter Lindell. 

Confirmations to Louis Laroche, Vincent Bouis, Baptiste 
Baccanne and William Bizet, of common field lots in that 
portion of the Grand Prairie Common Feld in litigation in 
this action. | 

A large number of deeds of conveyance by and through 
which-Peter Lindell acquired the titles of these confirmees. 

The above mentioned admission and evidence, all of 
which is undisputed, either in the record or in the briefs of 
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counsel for plaintiff in error, we contend establishes that 
all of the land in controversy in this case was prior to the 
20th day of December, 1803, inhabited, cultivated or pos- 
sessed as common field lots by inhabitants of the town or 
village of St. Louis, and that the title to all of said ground 
was on the 13th day of June, 1812, under and by virtue of 
the Act of Congress of that date, by force of the act itself 
vested in the person who inhabited, cultivated or possessed 
said lots and that it is totally unnecessary for defendants to 
produce any other or further evidence than the evidence 
above referred to. 

The plaintiff's title, if he has any, originates in the Act 
of Congress of March 6th, 1820. This was the Act pro- 
viding for the admission of the then Territory of Missouri 
into the Union as a State, but it imposed certain conditions 
to be accepted by the convention of said Territory when 
formed. One of these conditions was the following, under 
which plaintiff claims title, to wit: — 

‘s First. That section numbered sixteen in every township 
‘sand, when such section has been sold or otherwise dis- 
‘s posed of, other lands equivalent thereto, and as contiguous 
‘Sas may be, shall be granted to the State for the use of 
‘¢ the inhabitants of such township for the use of schools.’’ 

This the plaintiff claims to be the grant by which the 
United States became divested of its title to the land in 
controversy in this suit. If this act was a grant to the 
schools, it will be readily perceived that it is only a condi- 
tional, not an adbsolufe grant of the 16th section in each 
township. The grant is of the 16th section, only on condi- 
tion that it has not been sold ‘* or otherwise disposed of.’’ 

The defendants in error claim that the admissions of the 
plaintiff in error and the evidence in the case clearly and 
indisputably establish, and that the trial court found as a 
fact that all of the land in controversy had, prior to the 
‘approval of said act of March 6th, 1820, been sold or other- 
wise disposed of by the United States by the first section of 
the above-mentioned act of Congress of June 13th, 1812. 
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As a résumé of the evidence we may state that the undis- 
puted facts in the case and the admissions of the plaintiff 
in error establish that the land sued for is a part of the 
Grand Prairie Common Field of St. Louis; that all of the 
land sued for was, prior to December 20th, 1803, inhabited, 
cultivated, or possessed as common field lots by inhabitants 
of St. Louis; that Peter Lindell, the ancestor of the de- 
fendant in error and the original defendants in this case, 
and those under whom he claimed title, had as far back as 
the memory of any living witness extends, been in posses- 
sion of the land in controversy claiming same by and 
through deed from those persons who claimed title to same 
as common field lots by virtue of inhabitation, cultivation 
Or possession under the Spanish and French govern- 
ments.”’ 

The grant by the act of March 6th, 1820, to the State of 
Missouri for the use of the township schools, was of the 
16th section, provided however, that said 16th section had 
not otherwise been disposed of. In other words, the State 
only acquired title fo what remained, and the admission and 
evidence in tkis case establish as a fact that at the date of . 
said act nothing remained. 

But the plaintiff in error contends that it is necessary 
for the defendants to establish by proof that some particular 
man (naming him), cultivated some particular common » field 
lot, the boundaries of which upon the ground it is necessary 
to establish by proof, and that unless this is done then it is 
no evidence in this case tending to show an outstanding title 
or to defeat the plaintiff in error. 

The plaintiff in error in his brief states that in this case 
the evidence does not show any possession between 1803 
and 1838 (at which last named date Lindell took posses- 
sion). But this is error. The evidence shows that the 
Provencheres who acquired the titleof William Bizet to one 
of the lots cultivated the same between those dates. It also 
shows that the Bouis lot was cultivated. Also the Laroche. 
In addition to this the parties were from time, to time 
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selling their lots and tranferring their titles to same by 
deeds, which are in evidence inthis case. It is true that the 
evidence is not as definite as if the witnesses were describing 
a possession during the past ten years, but its indefinite- 
ness is due solely to the remoteness of the time concerning 
which the witnesses testify. The evidence clearly establishes 
that as far back into the past as the memory of living witness 
extends, their ancestor and his grantor have been in posses- 
sion of the land sued for, and they are defending a suit in 
ejectment in which it is necessary for the plaintiff to prove 
not only that he has a title to the land sued for but that 
he is the only person entitled thereto. 

Defendants in error are sustained in this view by the well 
known and well established rule of law that permits a de- 
fendant in ejectment to set up an outstanding title, to which 
he is a stranger, as a bar to defeat a plaintiff’s claim. _ 

It is because a plaintiff is the only person entitled to the 
land sued for inejectment, that he is permitted to recover. 
He must show both a legal interest and a possessory title to 
the exclusion of all others. 


Rev. Stat. Mo. 1879, p. 373, Sec. 2240; 
Beal v. Hammon, 38 Mo. 435; 

2 Greenleaf on Evidence, § 303; 
Adams on Ejectment, 33. 


A distinction must be drawn between that class of eject- 
ment suits in which a plaintiff, having had the actual pos- 
session of land, and having been ejected by a trespasser, is 
allowed to recover, and the class in which the plaintiff is 
one who had never been in possession. 

The evidence in this case is clear that neither the plaint- 
iff nor any one under whom he claims title has ever been 
in possession of the land sued for. Before he can recover, 
therefore, it must, by a preponderance of all of the testi- 
mony in the case, appear that he and he only has the title 
to the land sued for. The fact that the defendants may 
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have shown no title in themselves to this land cuts no figure 
whatever in an action of ejectment of the latter class above 
mentioned, to which class the case at bar clearly belongs. 

The plaintiff in error claims that the possession of the 
original defendant, Lindell, from 1838, is a bar to the title 
of the unknown cultivators prior to 1803. This will, how- 
ever, avail nothing to the plaintiff in error. If it be true, 
then under the construction of the statute of limitations by 
the Supreme Court of Missouri, defendants’ adverse pos- 
session operated to vest in the defendants the title of the 
cultivation prior to 1803. But plaintiff in error incor- 
rectly assumes that Lindell was a trespasser and that he 
jumped the lands of the Spanish cultivators. Lindell, as is 
shown by the evidence, purchased this land and it is both a 
fair and a legal presumption that he purchased of the as- 
signees of the person who had cultivated under the Spanish 
government, and that the possession was continuous. 

A plaintiff suing for the recovery of a common field lot, 
to which he claims title, has from the necessity of the case 
to prove by a preponderance of ‘testimony that either he, 
his ancestor or grantor, and no one else, cultivated the land, 
and to designate its boundaries upon the surface of the earth, 
for the reason that to prove that some one cultivated, sim- 
ply shows that the land was granted by the act of 1812, 
possibly to himself but just as likely to another, and, fis the 
title must be in himself to the exclusion of all others, such 
proof avails him nothing. Again, although such plaintiff 
prove that he, his ancestor or grantor cultivated a lot, he 
is not entitled to recover, for obviously he must establish 
that the particular piece of land he sues for was a part of 
the lot so cultivated. But in the case at bar, where the 
plaintiff suing in ejectinent is bound to show both a legal 
interest and a possessory title in himself to the exclusion 
of all others, it is a perfect defense to his claim, even should 
the defendant only establish that some one else, no matter 
whom, whether his name be known or not, is entitled to the 
land sued for. 
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There is no evidence in this case tending to show any 
abandonment of the common-field lots by those who 
cultivated them prior to December 20th, 1803, or 
by any one claiming title under such cultivators. 


The plaintiff in error asserts that although the common- 
field lots may have been rightfully cultivated prior to 1803, 
yet that such lots may have been abandoned by the owners. 

What is the abandonment of a common-field lot? On 
whom, plaintiff or defendant, in this action, rests the bur- 
den of proving such abandonment? Does the evidence in 
this case establish any abandonment of the common-field 
lots here sued for? 

It is not, nor can it be pretended by plaintiff that there is 
any evidence in this case which shows or tends to show that 
any particular man abandoned his claim or lot. The most 
that plaintiff can claim for the evidence is that it shows 
that some of the lots were not proved up either before the 
board of commissioners or the recorder of land titles; while, 
on the contrary, defendants have established that all the 
land sued for was cultivated prior to 1803, and that it re- 
mained in the possession of the legal representatives of such 
cultivators, or that, at all events, as far as the memory of 
living witnesses extends into the past, there were in posses- 
sion of the land here sued for, persons claiming title to sun- 
dry common-field lots under their ancestors or grantors 
whom they claimed had cultivated such lots prior to the 
change of government. : 

In the case of Page v. Scheibel, 11 Mo. 167, which wasa 
conflict between a New Madrid relocation and the Calve 
common-field lot in the Grand Prairie Common-field, Judge 
Napton, in delivering the opinion of the Court, at page 183, 
says : — 

‘+ But it is said, that if the lot in controversy was a com- 
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‘*mon field lot, and cultivated by Calvet, his subsequent 
‘* abandonment of it put an end to all title under the Act of 
‘61812. This abandonment is supposed to be made out by 
‘* proving Calvet’s removal to Florissant in 1792 or 1793; 
‘¢his ceasing to cultivate the lot afterwards and his never 
‘at any subsequent period making any claim for the same 
‘¢ before any of the authorities of the United States. There 
‘scan be no doubt that the Act of 1812 did not intend to 
‘¢confirm lots to those who had abandoned them, and who 
‘shad, at the passage of the Act, no claim to them. Many 
‘¢of these lots, it is probable, had been occupied or culti- 
‘vated by different persons, at different periods of time, 
‘¢and Congress did not design to give the lots to the orig- 
‘¢ inal or first occupants, but to those who had been last in 
‘‘ possession prior to the passage of the Act, and whose 
‘¢ claims were subsisting at the date of its passage. If there 
‘*was no claim, at the passage of the act, to a specified 
‘¢lot, there was nothing upon which the Act could operate. 
‘¢The act confirmed claims to village lots and common field 
‘¢ lots, provided such claims were based upon inhabitation 
‘sand cultivation prior to 1803, both the claim and the in- 
‘¢ habitation or cultivation were essential to a title under 
‘‘the Act. But this Act did not point out any specific 
‘¢mode by which the proprietor was to make known his 
‘‘claim. The mere fact of a removal to an adljacent 
‘¢ village and ceasing to cultivate the common fields, could 
‘*not be regarded as an abandonment. All cultiva- 
‘*tion tn these fields had ceased fifteen years or more pre- 
‘* vious to the passage of the act. Nor did Congress require 
‘¢ that the claim should be presented to some officer or tri- 
‘sbunal of the Federal government. It is true that this 
‘*course was pursued by a large number of the villagers, 
‘¢as appears by the report of the recorder, which was con- 
‘* firmed by the act of 1816. But long after the passage of 
‘¢ this act, the government still remained in ignorance of 
‘¢ the locality of many of these claims, and the act of 1824 
‘¢ was passed mainly for the purpose of inducing the claim- 


‘sants to come forward and designate their lots in order 
‘*that they might be distinguished by the United States 
‘* surveyor from the public domain. But it has never been 
‘* considered that this act of Congress was obligatory upon 
‘*the claimants. If they thought proper to pursue the 
‘* gourse to which Congress invited them, and procure doc- 
‘*umentary evidence of their titles under the act of 1812, 
‘* it was undoubtedly a great convenience to them as well 
‘‘as the government. But if they preferred to rely upon 
‘¢ their capacity to establish a possession or inhabitalion or 
‘* cultivation they could do so without forfeiting their titles. 
‘¢ This results necessarily from the construction which was 
‘* given to the act of 1812. It was held to be a grant pro- 


‘* prio vigore, and any further action on the part of 


‘‘the government or the claimants was but superero- 
‘‘ gatory, so far as the title was concerned. The act of 
‘¢ 1824 only enabled the claimants to procure from the gov- 
‘ernment the evidence of the title which had previously 
‘emanated. The mere inanition of the villagers cannot, 
*‘ therefore be considered as abandonment. Some act or 
‘¢ conduct which would amount to a disclaimer might with 
‘¢more propriety be so regarded. An abandonment by the 
‘¢ Spanish laws, was quitting the possession of property 
‘¢ with the intention that it should no longer be the property 
‘¢ of the possessor. This intention must of course be in- 
‘‘ferred from acts. In the case of Salle dit Lajoie v. 
‘‘ Primm, 3 Mo. R. 530, the ancestor of the plaintiff had 
‘¢ left this country in 1792, for France. He left his wife 
‘¢and children in St. Louis, and after reaching France, he 
‘‘ informed them by letter of his intention never to return. 
‘¢ He was never heard of afterwards. This was certainly a 
‘* clear case of abandonment, and was so construed by the 
‘¢court. But in that case, Salle left his wife and children 
‘¢in possession of the lot and they were held entitled to the 
‘‘ benefit of the confirmation. In the present case, the 
‘¢ plaintiff (the New Madrid locator), insists that the re- 
‘¢moval of Calvert to Florissant, ceasing to cultivate the 
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‘*common field lot, and failing to make known his claim to 
‘some officer of the Federal Government, constituted an 
‘‘abandonment. But neither of these facts separately make 
‘* out an abandonment, nor can all of them together have that 
‘‘effect. It could not be contended with any plausibility, 
‘* that the first two circumstances, the removing and ceasing 
‘* to cultivate, constituted an abandonment; and the last, 
‘which would certainly be conclusive, if any such obliga- 
‘*tion had been imposed on the claimant by the act of 1812, 
‘¢is insufficient to make out the case, because of the failure 
‘*of the government to make such claim a condition of the 
‘+ orant.”’ 

After having complained that the defendants have failed 
to show the names of the persons who cultivated this land 
prior to 1803, the plaintiff can with but little grace say 
that he has proved an abandonment by such persons. To 
claim that common field lots have been abandoned is to 
admit that there was a cultivator and «a cultivated common 
field lot. The plaintiff cannot and could not claim that he 
has established that any particular person abandoned any 
particular lot, nor does he claim to have shown that all of 
the lots were abandoned. ‘There is then no evidence of 
abandonment in this record. 
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The fact that the land in controversy is not within the 
‘¢ outboundary line” as platted on ‘‘map X,’ does 
not effect the titles to Common Field lots. 


In all of the litigation which has grown out of the conflict 
between the Township Schools claiming the sixteenth sec- 
tion and the Common Field lots, the counsel for the Schools 
have contended that because the sixteenth section of this 
township lies outside of the outboundary line as platted on 
‘map X’’ that the title to the Common Field lots could not 
be used as a defense, and, although that question has been set- 
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tled for many years, we find the learned gentlemen who re- 
present the school commissioner in this case still harping 
apon the proposition. 

The first section of the Act of Congress of June 13th, 
1812, provided as follows :— 


‘‘And it shall be the duty of the principal deputy sur- 
‘sveyor for the said territory, as soon as may be, to sur- 
‘‘ vey, or cause to be surveyed and marked (when the same 
‘¢has not already been done according to law), the out- 
‘* boundary lines of the said several towns or villages, so as 
‘¢ to include the out lots, common field lots, and commons, 
‘‘ thereto, respectively, belonging.”’ 


At the time the case at bar was brought, the same plaintiff 
with his three co-commissioners brought several other suits 
against persons owning adjoining common field lots. For 
some now forgotten reason while all of the other cases were 
speedily tried and disposed of, the Lindell case was not 
brought to trial until after the final disposition of the other 
cases by the Supreme Court of the United States. 

Several of this series of suits reached the Supreme Court 
of Missouri and were decided at the same time and but one 
opinion was written. It may be found in the case of Milburn 
v. Hardy, 28 Mo. 514. From this decision this plaintiff 
carried his cases to the Supreme Court of the United States 
and but one opinion applicable to all of the cases was then 
written. Itis to be found in the case of Milburn v. Hor- 
tiz, 1 Black, 595. 

When this series of suits was originally brought it seemed 
to be the theory of plaintiff’s original attorneys that the 
fact that as the outboundary line as platted on ** Map X ”’ 
did not include these common field lots invalidated therein. 
After the plaintiff's original attorney had apparently aban- 
doned the fight, and after their death, a new set of attorneys 
were found who revived the war inthe Lindell case, the 
only one of the series then remaining. But they injected 
into the case a new proposition. Two different sets of sur- 
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veys were made of some of the common field lots, one set 
placing the lots about nine arpents further to the west than the 
other set which placed them as cultivated, and the plaintiff 
claimed that Lindell was estopped to claim under the cor- 
rect surveys. This proposition was abandoned after an ad- 
verse decision by the Supreme Court of Missouri, and 
counsel for plaintiff again attempt to follow the old line of 
action. 

Although the act of 1812 required the principal deputy 
surveyor to survey the said out boundary line ‘‘ as'soon as 
may be,’’ that duty had not been performed in 1824, when 
Congress passed the act of May 26, 1824. The out bound 
ary was not designated until 1840, and then only platted, 
not surveyed as required. 

We apprehend that this question as to the effect of this out 
boundary line not embracing some of the common field lots 
is forever set at rest by the decision of this court in the case 
of Milburn v. Hortiz, 1 Black. 595, from which we quote: — 

‘¢ Now, it is true that this court have not decided (re- 
‘¢ ferring to its previous decisions) directly as to the effect 
‘¢ of this Map X upon the title of the lots excluded by the 
‘* out boundaries there traced ; but it was only because the - 
‘* question was not involved in the cases decided, and not 
‘¢ from any peculiar difficulty in the question itself, for its 
‘¢ decision is but a corollary from the principles already és- 
‘¢ tablished by the court. If our decision be correct, that 
‘‘no act of the Surveyor-General was necessary to give 
‘¢ validity to the titles confirmed by the act, @ multo fortiore, 
‘¢ it could not operate to defeat them. 

‘¢ The evident purpose and object of this survey of the out 
‘* boundary required by the act, was to distinguish the pri- 
‘* vate from vacant lots so that the donation of the remnants 
‘*to the public schools (not the township schools), might be 
‘suscertuined. This duty was neglected by the government 
‘* officers for twelve years, when the act of 1824 was passed. 
‘*At this time the fences which surrounded the common 
‘¢ fields and designated cheir boundaries had rotted down, 
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‘*and the boundaries were difficult to ascertain. The act 
‘‘of 1824 was an attempt to remedy this long neglected 
‘‘duty of the Surveyor-General. But it was found in 

‘‘ effectual; and after sixteen years more have elapsed, and 
‘¢ the lots, whose titles were confirmed by the act of 1812, 
‘*may have descended to the second or third generation, 
‘the Surveyor-General seems to have waked upto the 
‘sperformance of his duty. It was purely a ministerial 
‘‘function. His neglect could not suspend the vesting of the 
** titles granted, MUCH LESS HIS BLUNDER FORFEIT THEM. 
‘¢ If these verdicts ure true (and we must assume they are), 
‘s the Surveyor-General has never yet performed the duties 
‘imposed upon him of making a survey and map of the 
‘* out boundary, including out-lots, commdn-field lots, etc., 
‘* belonging to the village, now city of St. Louis.”’ 


IV. 


The proceedings before the Recorder of Land Titles and 
the Board of Commissioners, together with the certifi- 
cate of confirmation and the United States surveys of 
the claims of Louis Laroche, Vincent Bouis and Wil- 
liam Bizet, are, as against the plaintiff in error, undis- 
puted proof of a grant by the act of 1812 to the persons 
named of the land embraced in said surveys and said 
grant is a better title than that of the plaintiff in error 
claiming under the act of 1820. 


We have under the first point in this argument shown 
that the Territory formerly known as Louisiana was a 
province of Spain; that by the treaty of St. Ildelfonso (in 
October, 1800), Spain ceded Louisiana to France; that by 
the treaty of Paris (20th December, 1803), which obligated 
the United States to protect the rights of individuals to 
lands within the ceded Territory, France ceded Louisiana 
to the United States; that in pursuance of this treaty the 
United States passed various acts of Congress appointing 
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Boards of Commissioners to ascertain the lots to which in- 
habitants under the Spanish and French governments had 
acquired rights by grants, permissions to settle, inhabitation, 
cultivation, possession or otherwise, and to designate all 
such lots by surveys; that by the act of Congress of June 
13,°1812, the United States finally and fully carried out the 
terms of the treaty of Paris and operated as a complete 
present grant to the inhabitants of the town of St. Louis of 
the common field lots which they severally inhabited, culti- 
vated or possessed prior to December 20th, 1803. 

But, probably recognizing the fact that the owners of such 
lots would in the future have difficulty in proving their titles 
under the act of 1812 when such proof consisted of the oral 
testimony of witnesses who had seen the inhabitation, culti- 
vation or possession, Congress deemed it advisable to fur- 
nish to such claimants as desired to take advantage of the 
offer, record evidence by which they would be able to es- 
tablish their titles to lands under the grant of the act of © 
1812. | 

One of the acts for this purpose was the act of Congress 
of March 26th, 1824 (Land Laws, p. 397) which pro- 
vided : — . 

‘¢That it shall be the duty of the individual owners or 
‘‘claimants of town or village lots, out-lots, and, common 
‘¢field lots, in, adjoining, or belonging to, the several 
‘‘towns orvillagesof * * * St. Louis, * * ®* in 
‘¢ Missouri, whose lots were confirmed by the act of Con- 
‘* gress of the thirteenth of June, one thousand eight hun- 
‘‘ dred and twelve, entitled ‘An act making further provis- 
«sions for settling the claim to land in the Territory of 
‘6 Missouri ;’on the ground of inhabitation, cultivation 
‘¢ or possession, prior to the twentieth day of December, 
‘¢ one thousand eight hundred and three, to proceed within 
‘¢eighteen months after the passage of this act, to designate 
‘‘their said lots by proving, before the Recorder of 
‘«¢ Land Titles for said State and territory, the fact of such 
‘¢ inhabitation, cultivation, or possession, and the bounda- © 
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‘* ries and extent of each claim,so as to enable the surveyor 
‘* general to distinguish the private from the vacant lots 
‘* appertaining to the said towns or villages.”’ 

The second section of said act of 1824 provided that it 
should be the duty of the surveyor-general immediately 
after the expiration of said 18 months to survey and set 
apart to said towns so many of the vacant lots as were not 
reserved for military purposes as should not exceed one 
twentieth of the land included in the general survey of said 
town provided for in the 2d section of the act of 1812. 

The 3rd section provided that the Recorder of Land 
Titles should issue a certificate of confirmation for each 
claim conferred and should, so soon as said term of 18 
months should expire, furnish to the surveyor-general a 
list of all of the lots so proved to have been inhabited, 
cultivated, or possessed, to serve as his guide in distin- 
guishing them from the vacant lots. 

The effect of this act was to furnish claimants document- 
ary proof of a grant under. the act of congress, of June 13, 
1812. This proof consisted of the proceedings before the 
recorder, the recorder’s certificate of confirmation and the 
United States survey ; but the fact that a claimant did not 
take advantage of the provisions of the act by making his 
proof before the recorder did not divest nis title granted 
by the act of 1812. 

The case of Page v. Scheible, 11 Mo. 165, was a conflict 
between a New Madrid relocation and a common field lot. 
Judge Nuapton, in delivering the opinion of the court, after 
referring to the act of 1816, says: — 

‘¢ But long after the passage of this act (the act of 1816), 
‘¢the government still remained in ignorance of the locality 
‘sof many of these claims, and the act of 1824 was passed 
«* mainly for the purpose of inducing the claimants to come 
‘‘ forward and designate their lots, in order that they might 
‘*be distinguished by the United States surveyor from the 
‘¢+public domain. But it has never been considered that 
‘¢this act of Congress was obligatory upon the claimants. 
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‘If they thought proper to pursue the course to which 
‘* Congress invited them, and procure documentary evidence 
‘** of their title under the act of 1812, it was undoubtedly a 
‘‘ great convenience to them as well as to the government.”’ 

The case of Soulard v. Allen, 18 Mo. 591, was a conflict 
between an out-lot confirmed by the act of 1816, and a com- 
mon-field lot proved up before the recorder under the act of 
1824. At page 595, Judge Scott says: ‘* Thus it will be 
seen that this case presents a conflict of titles between a 
confirmation under the act of the 13th of June, 1812 (the 
common-field lot), and a confirmation under the act of 29th 
April, 1816 (the out-lot).’’ There was no parol testi- 
mony in the case of cultivation, etc., prior to 1803. De- 
fendant’s (common-field lot title) evidence consisted of the 
proceedings before the Recorder of Land Titles (Hunt), a 
United States Survey in 1834, and the certificate of the re- 
corder (Conway) in 1834. In passing upon defendant’s 
evidence, at page 596 of the report, the court says: — 

‘¢Upon repeated decisions made here, the certificate of 
‘‘ the recorder is prima facie evidence, it is evidence that 
‘*the claimant inhabited, cultivated or possessed the 
‘land claimed prior to the 20th December, 1803, which 
‘¢ entitles him to be confirmed. It is prima facie evidence 
‘*that the land claimed is a lot. “* *°* * The sur- 
‘*vey of the Gervais} and Ortiz confirmation (the com- 
‘¢ mon-field lot) is presumed to be correct; it is under a 
*¢ crant prior to that under which the plaintiffs claim. * * * 
‘*The survey is evidence of the locality of the land con- 
‘* firmed by the act of 1812, that act granted what was in- 
‘¢ habited, cultivated or possessed.”’ 

In the case of Milburn etal. v. Carpenter, which was a case 
brought by this very plaintiff, claiming under the same title 
as in this suit for the possession of another common-field lot 
near to the ones here sued for, the record of which case 
was read in evidence in this case (printed record, pp. 209 
to 219), there was no oral or other testimony of witnesses 
whatever, to establish a grant under the act of June 13th, 
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1812, but only the record evidence of the proceedings be- 
fore the Recorder of Land Titles and the United States 
Surveys — exactly the same record evidence that is now be- 
fore this court in this case in the confirmations to Laroche 
and Bouis. There was just as much so-called indefiniteness 
and uncertainty in the boundaries and description of the 
lot proved up and confirmed as in this case. The survey 
was executed by the same surveyor, at the same time and 
under the same instructions, as the surveys inthis case. It 
cannot be said that in this case of Milburn v. Carpenter, and 
other cases, in which other conimon field lots were claimed 
that the point here made by plaintiff, was not raised. It was 
made distinctly and with all its force and effect by the objec- 
tions of plaintiffs to the surveys offered in evidence by the 
defendants. It appears in the case of Milburn v. Hardy, 28 
Mo., at page 516, which was one of the same series of 
suits, that when the Louis Laroche survey was offered in 
evidence, it was objected to, because: ‘*1. The said survey, 
in manner and form as made, was not authorized by law. 2. 
Said survey embraced the land which the United States had 
absolutely sold, and granted to the State of Missouri, more 
than thirty years before the date of the survey.’’ These 
same objections were made in all these cases. Moreover, 
after all of the evidence in the case was before the court 
and jury, the plaintiffs asked, among other instructions, 
one in the following language: ‘* The jury are further in- 
structed that the proceedings and proofs before Recorder 
Hunt, under the act of Congress of May 26th, 1824, have 
no force or effect as against the title of the State of Mis- 
souri, acquired in the year 1820. Both of the above ob- 
jections were overruled, and this instruction was refused, 
and this was the very point of plaintiffs’ appeal to the Su- 
preme Court of Missouri in these cases. 

The case against Carpenter and the other cases came be- 
fore the Supreme Court at the same time as the case 
against Hardy, and the opinion of said court was written in 
jhe Hardy case only. 
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In the four cases against Carpenter, Blanchard, McClure 
and Hogan, Judge Napton, at page 523 of 28 Mo. Rep.» 
says: ‘* These cases all involve precisely the same questions 
determined in the case of Milburn and others against Hardy, 
at the present term. The judgments are consequently af- 
firmed.’’ 

In the case against Hardy, 28 Mo. Rep., Judge Napton, 
in delivering the opinion of the court, at page 519, says :— 

‘* The only question discussed in this case was the admis- 
‘¢ sibility of the proceedings before Recorder of Land Titles 
‘*( Hunt) under the act of 26th of May, 1824, and the cer- 
** tificate of his successor (Renard) of a confirmation to 
‘Laroche of the lot in controversy under the act of 13th 
‘-of June, 1812, and the survey made by the Surveyor 
‘*General of the United States, or under his direction, in 
‘©1855. This testimony was objected to because it was all 
‘made under a law passed subsequent to the consummation 
‘* of the plaintiff’s title and without any notice to the State of 
‘¢ Missouri or the plaintiffs claiming under the State, and 
‘¢ because it was repugnant to the constitution of the United 
‘¢ States, and of this State, and in derogation of the sover- 
‘‘eignty of this State. By the act of 13th of June, 1812, 
‘*the United States were divested of all title to the prop- 
‘erty described in the first section of that act as con- 
‘‘ firmed to private claimants. The act was a grant, 
‘* proprio vigore, and the title of each claimant under it was 
‘¢ complete at its date, and he could maintain his ejectment 
‘¢ upon mere proof of inhabitation, cultivation or possession 
‘s without anv further or other evidence of title. In 1824, 
‘s however, Congress with a view to prevent the embar- 
‘*rassment which claimants under the Act of 1812 would 
** necessarily experience from a dependence on the fleet- 
‘‘ing memory and uncertain lives of witnesses, and to 
‘‘furnish to the government also the means of distin- 
‘“ guishing the public from the private lots, authorized the 
‘* recorder of land titles to receive proof from the claimants 
‘sof their cultivation, inhabitation or possession, and the 
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‘* extent and boundaries of the same, and to issue certificates 
‘* of confirmation to such persons as made satisfactory proof 
‘‘thereof. * * * The Act of 13th June, 1812, did not 
‘‘contemplate any survey of the private lots, probably on 
‘¢the supposition that they had already been surveyed or 
‘‘ designated under the former government, or could be 
‘Seasily distinguished by their occupation or cultivation. 
‘¢ But the Act of April 29, 1816, expressly required a sur- 
‘‘ vey of all confirmations made previous to its passage, as 
‘swell as all which might thereafter be made. The Act 
‘Sof 1824 does not in express terms order a survey of the 
‘¢ private lots, perhaps for the reason that the Act of 1816 
‘shad already directed it; but as the surveyor was, even 
‘sunder the Act of 1824, required to distinguish the private 
‘‘ from the public lots, and expressly required to survey the 
‘‘ latter, it might be inferred that the performance of the 
‘¢duty expressly enjoined necessarily implied a survey of 
‘‘each class of lots. However tbis may be, as the Act of 
‘¢ 1816 undoubtedly gave the authority to survey the private 
‘* claims, it is not material that such authority should be 
‘¢ construed to be a second time conferred upon him by the 
ote. * * * 

‘¢ It is plain that the certificate of confirmation and sur- 
‘‘veys under the Act of 1824 can avail nothing unless they 
‘‘ are allowed to show title in 1812. They do not purport 
‘¢to do anything else. They do not profess to grant land 
‘Sat their date, but that the confirmations were made in 
*¢ 1812, and by virtue of the Act of 13th June of that year.’’ 

These cases of Milburn and others after the decision ren- 
dered by the Supreme Court of Missouri were taken by 
the plaintiffs to the Supreme Court of the United States, 
and in that Court the decision in all of the cases was ren- 
dered in the one case of Glasgow v. Hortiz, 1 Black, 595. 
Mr. Justice Grier says :— 

** We have decided, also, that notwithstanding the act of 
** 1824 makes it the duty of claimants to proceed within 
‘‘eighteen months, to designate their lots, by proving the 
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‘* fact of inhabitation, and their boundaries and extent, etc. 
‘** so as to enable the surveyor-general to distinguish the pri- 
‘vate from the vacant lots, yet that this act imposes no 
‘*forfeiture for non-compliance. The confirmee by « 
‘*compliance, obtained a recognition of his boundaries; but 
‘*the government did not, by that act, impair the effect of 
‘*the act of 1812.”’ 

In the case of Guitard v. Stoddard, 16 Howard, 494, Mr. 
Justice Campbell, in delivering the opinion of the court 
says: 

‘© We shall now inquire whether it was necessary for the 
‘‘confirmee to present his claim under the act of 1824 (4 
‘¢ Stats. at Large, 65) supplementary to the act of 1812. 

‘* This act makes it the duty of claimants of town and 
‘* village lots ‘ to proceed within eighteen months after the 
‘¢ * passage thereof, to designate them by proving the fact of 
‘¢ ¢ inhabitation, etc., and the boundaries and extent of each 
‘** claim, was to enable the surveyor-general to distinguish 
‘¢* the private from the vacant lots.’ No forfeiture was 
‘¢ imposed for anon-compliance. The confirmee, by a com- 
‘* pliance, obtained a recognition of his boundaries from the 
‘¢ United States, and consequently evidence against every 
‘s person intruding, or claiming from the government ex post 
‘* facto. The government did not by that act impair the 
‘¢ effect and operation of the act of 1812. 

‘¢ Under the act of 1812 each confirmee was compelled, 
‘*whenever his title was disputed, to adduce proof of the 
‘- conditions upon which the confirmation depended, as the 
‘¢ facts of inhabitation, cultivation and possession at a des- 
‘‘ignated period are facts in pais, it followed as a matter 
‘of course that parol evidence is admissible to establish 
“them. * * * A survey approved by the United 
‘« States, and accepted by the contirmee, is always import- 
‘sunt to the confirmee; for, as is said by the court in Me- 
‘¢nard’s Heirs v. Massy, 8 Howard, 294, it is conclusive 
‘evidence as against the United States, that the land 
‘* granted by the confirmation of Congress was the same 
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‘described and bounded by the survey, unless an appeal 
‘* was taken by either party or an opposiug claimant to the 
‘¢ commissioner of the land office. * * * 

‘* The cases of Harrison v. Page, 16 Mo. 182, Gamache 
‘¢y, Piquinot, 17 Mo. 310, which has been affirmed at the 
‘* present session of this court; and Soulard v. Clarke, are 
‘*in harmony with the views we have expressed upon the 
‘¢ latter branch of the instruction of the Circuit Court.”’ 

The plaintiff contends that these surveys are void because 
the boundaries are not the sume as those mentioned in the 
confirmation proceedings, and that said surveys are not 
therefore even prima facie evidence of confirmations under 
the act of 1812. They seem to forget that the witnesses 
testified before the Recorder of Land Titles in 1825 and 
later as to a condition of affairs existing in 1803 and for 
many years prior thereto, and that the ownership of land 
changed in early days frequently without written transfers. 
It was the duty of the surveyor in locating these common 
field lots not to find a piece of land having the exact bound- 
aries in 1855, or as some date prior to 1803, but to desig- 
nate upon the ground the lot that had been inhabited, 


cultivated or possessed prior to 1803, by the claimant in 


whose name it was surveyed. 

This record discloses that the Surveyor in the perform- 
ance of this duty made use of all available means to ascer- 
tain the correct and exact location of each lot. He had 
before him the old French and Spanish archives as well as 
the later American records — he examined under oath many 
of the ancient inhabitants who were familiar with the 
inhabitation, cultivation or possession necessary to vest a 
title under the act of 1812. These witnesses went upon the 
ground with the Surveyor and pointed out to him springs, 
trees, houses, roads, etc., which were identified as having 
been upon or boundaries to the particular lot. Public 
notice in the newspapers and otherwise was given of the fact 
that these surveys were to be made and all interested were 
afforded ample opportunity to have them correctly locate 
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the common field lots and to oppose and prevent incorrect 
location of same, and it is a matter of record that this 
plaintiff and his co-commissioners ineffectually opposed the 
location of any of said surveys upon the 16th section. The 
plaintiff on the trial of this case simply contents himself 
with making the objection that these surveys, because the 
boundaries of the lands surveyed in some instances differ 
from those given in the confirmation proceedings, are not 
prima facie evidence. Plaintiff does not attempt to show 
by evidence either that the claimant named in the confirma- 
tion did not inhabit, cultivate or possess any land at all or 
that the land he cultivated was some place else. Plaintiff 
contends, in effect, that there must be sufficient appearing 
upon the face of the proceedings before the Recorder, acting 
under the Act of 1824, to enable the Surveyor, without any 
further evidence or proof before him, to designate the lands 
referred to in said proceedings. To carry plaintiff’s theory 
to its logical sequence would be to contend that a survey is 
not necessary at all, for if a surveyor could from the face 
of said proceedings alone ascertain such lot, why could not 
any other person? 

But the plaintiff makes the point that the survey in the 
name of Louis Laroche is void because the survey desig- 
nates two arpents in front bv forty in depth, while the 
tabular list of lands confirmed by Recorder Hunt, which 
list was, under the provision of the Act of 1824, furnished 
by him to the Surveyor General ** to serve as his guide in 
distinguishing ’’ the lots proved up before the Recorder, 
through mistake or otherwise mention the Laroche lot as 
one arpent in front by forty in depth. 

When, in obedience to the provisions of the Act 
of 1824, the Louis Laroche claimants appeared before 
Recorder Hunt to establish their title to this common 
field lot the Recorder mentioned their claim to ‘‘a 
common field lot in the Big Prairie containing two 
arpents in front by about forty in depth,’ and the 
witness before the recorder testify concerning a lot of two 
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by forty arpents. All of the deeds in the Laroche claim 
of title from the earliest days describe the lot as_ bracing 
by forty arpents and the successor of Recorder Hunt, 
Recordet Renard, after the survey was made and approved 
issued, under the provision of the act of 1824, his confirma- 
tion certificate to the effect (printed record, p. 235) after 
referring to the confirmation of a tract of two by forty 
arpents that ‘* the same has been lawfully surveyed in con- 
formity with said-confirmation.’’ Defendants also offered in 
evidence the original record book known as ‘* Recorder 
Hunt’s minute book or tabular list,’’ for the reason that it 
appeared from an inspection of said book that Recorder 
Hunt had confirmed a lot of two by forty arpents. It is 
only necessary to explain that Recorder Hunt kept two 
books concerning these claims. In one of them he entered 
the claim made, with the testimony of the witnesses con- 
cerning the same. A copy of this book so far as it relates 
to the Louis Laroche claim appears on pages 233 and 234 
of the printed record in this cuse. In the other book the 
record made in tabular form an abstract of the first men- 
tioned book, purporting to show in the appropriate column, 
lst, in whose name the certificate issued; 2nd, the number 
of the certificate ; 3rd, the date; 4th, remarks being a short, 
description giving boundaries of the land, and 5th, the 
quantity. 

The act of May 26th, 1824, provided as follows: — 

He (the recorder) ‘‘ shall furnish the surveyor general 
‘* with a list of the lots so proved to have been inhabited, 
‘* cultivated or possessed, to serve as his guide in distin- 
‘‘ guishing them from the vacant lots to be set apart as dis- 
‘¢ cribed, and shall transmit a copy of such list to the Com- 
‘‘ missioner of the General Land Office.’’ 

It appears from Recorder Hunt’s original tabular list that 
this Laroche lot was originally therein entered as being two 
by forty arpents, and subsequently changed to one by forty, 
but when or by whom does not appear. 

Whatever of error or fraud there may have been in mak- 
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ng this alteration is effectually corrected by the confirma- 
tion certificate referred to issued by Recorder Renard. 

In the case of Milburn v. Hardy, 28 Mo. 519, this very 
Laroche title was in controversy in a suit in which this very 

laintiff was claiming the land in a suit in ejectment. As 
we have shown in the decision quoted at length in another 
portion of this brief, the proof of defendant’s title con- 
sists of the identical evidence offered in this case, and that 
alone, and yet the Supreme Court of Missouri sustained 
defendant’s title, and the Supreme Court of the United 
States affirmed the decision of the Supreme Court of Mis- 
souri. : 

Plaintiff further contends that his title is paramount to 
that of defendant under the William Bizet claim, U.S. Sur- 
vey No. 3340. 

We assert without fear of contradiction that the Bizet 
tract is, if anything at all, a common-field lot. If said tract 
wis inhabited, cultivated or possessed prior to December 
20th, 1803, by an inhabitant of the Town of St. Louis, it 
was, under the provisions of the act of 1812, granted to 
such person so inhabiting, cultivating or possessing it. 

What is the evidence? Not only have we the evidence of 
Charles Sanguinette, John B. Hortiz and Peter Tournot, 
but the proceedings before the United States Board of Land 
Commissioners in 1835 and the United States Survey, No. 
3340. 

It so happens that there is yet preserved a concession of 
the Bizet claim from the Spanish government and it was 
offered in evidence (Printed Record, p. 95) in connection 
with a notice from parties interested to the Recorder of 
Land Titles, dated November 28th, 1812, requesting him 
to record the registered concessions contained in ** Livres 
Terriens,’’ the land books of the Spanish government. 

The legal representatives of William Bizet did not see fit 
to take advantage of the opportunity afforded by the act 
of 1824 to obtain the proof of the title vested in them by 
the act of 1824, and the records of the Land Department 
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show that there were many others who were guilty of the 
same neglect. As we have heretofore shown the act of 1824 
did not forfeit the rights of those who did not take advan- 
tage of it. Their titles were just as good, but they were 
compelled to rely upon parol testimony to establish them. 

In 1832 the United States, knowing that there were many 
claimants who, like the Bizet representatives, had not taken 
advantage of the provisions of the act of 1824, and who 
were therefore without certain and lasting evidence to es- 
tablish their titles and further that the U. S. Surveyor was 
still unable to distinguish the private claims from the pub- 
lic lands passed the act entitled ‘* An act for the final ad- 
justment of private land claims in Missouri,’’ approved July 
9th, 1832. (Land Laws, p. 505.) This act among other 
things provided as follows : — 

‘¢ That it shall be the duty of the recorder of land titles 
‘‘in the State of Missouri, and two commissioners to be ap- 
‘* pointed by the president of the United States, by the 
‘* advice and consent of the Senate, tou examine all the un- 
‘‘ confirmed claims to land in that State, heretofore filed in 
‘* the office of the said recorder, according to law, founded 
‘‘upon any imcomplete grant, concession, warrant or order 
‘sof survey, issued by the authority of France or Spain, 
‘* prior to the tenth day of March, one thousand eight hun- 
‘¢ dred and four, and to class the same so as to show, first, 
‘¢ what claims, in their opinion, would in fact have been 
‘* confirmed according to the laws, usages, and customs of 
‘‘ the Spanish Government, and the practice of the Spanish 
‘¢‘ authorities under them, at New Orleans, if the govern- 
‘¢ ment under which said claims originated had continued in 
‘¢ Missouri, and, secondly, what clair s, in their opinion, 
‘¢ are destitute of merit, in law or equity, under such laws, 
‘¢‘ usages, customs, and practice of the Spanish authorities 
‘‘ aforesaid, and shall, also, assign their reasons for the 
‘¢ opinion so to be given, and in examining and classing said 
‘s claims, the recorder and commissioners shall take into 
‘* consideration as well the testimony heretofore taken by 
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‘¢ boards of commissioners and recorder of land titles upon 
‘those claims, as such other testimony as may be admissi- 
‘¢ ble under the rules heretofore existing for taking such 
‘* testimony before said boards and recorder, and all such 
‘* testimony shall be taken within twelve months after the 
‘* passage of this act. 

‘‘ Sec. 2. That the office of the recorder shall be open 
‘* for the purpose of such examination for the term of two 
‘* years from the date of the organization of the board of 
‘* commissioners and no longer ; and the recorder and com- 
‘* missioner shall proceed in the examination in a summary 
‘* manner, with or without any new application of the claim- 
‘¢ aunts, and shall, at the commencement of each session of 
‘* Congress during the said term of examination lay before 
‘¢ the Commissioner of the General Land Office a report of 
‘* the claims so classed, stating therein the date and quan- 
‘*tity of each, whether there be any and what conflicting 
‘¢ claims, and the evidence upon which each claim depends, 
‘¢and the authority and power under which the said claim 
‘¢ wus granted by the Spanish or French Governor, Com- 
‘*mandant, or Subdelegate, to be laid before Congress for 
‘¢ their final decision upon the claims contained in such first 
‘* class.”’ 

After the said Board of Commissioners had entered upon 
the discharge of its said duties it was found that the terms 
of the act of 1832 were not broad enough and the scope 
and jurisdiction of the Board were extended and enlarged by 
the act of Congress entitled ‘*‘ an act supplemental to the 
act entitled ‘ an act for the final adjustment of land claims 
in Missouri,’ ’’ approved March 2d, 1883. (Land Laws, p. 
518), which provided : — 

‘¢ That the provisions of the act to which this is a supple- 
‘¢ ment shall, be extended to and embrace in its operations 
‘¢ every claim to a donation of land in the State of Missouri 
‘+ held in virtue of settlement and cultivation.’’ 

Under the provision of these two acts of Congress the 
legal representatives of Williaia Bizet went before the Board 
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and proved to its satisfaction that John B. Provenchere, 
who had married the widow of William Bizet, cultivated 
the lot claimed prior to December 20th, 1803, and the Board 
on June 12th, 1835, reported in favor of the claim being 
confirmed, and placed the claim in the first class provided 
for in the act of 1832. This report having been placed be- 
fore Congress, the act of July 4th, 1836 (Land Laws, p. 
557) was passed confirming this with other claims so placed 
in the first class. The survey No. 3340 was executed and 
approved at about the same time as the other surveys here- 
in referred to. 

The question then is— what was the claim that was so 
proved up? The answer unquestionably is that it was a 
common field lot in the Grand Prairie Common Field of 
St. Louis, and that it was confirmed or approved because it 
was cultivated prior to December 20th, 1803, and it was 
surveyed as such common field lot. It was therefore con- 
firmed by the Act of Congress of June 13th, 1812, and the 
proceedings before the Board of Commissioners in 1835, 
and the subsequent surveys are simply the evidence of the 
confirmation or grant by the act of 1812. 

This follows as a logical sequence or a corollary from the 
decision above quoted. The acts of 1832, 1833 and 1836, 
as well as the act of 1824, were evidently passed by Con- 
gress with a view to prevent the embarrassment which 
claimants under the act of 1812 would necessarily experience 
from a dependence on the fleeting memory and uncertain 
lives of witnesses, and to furnish the government also the 
meuns of distinguishing the public from the private lots. 

The plaintiff contends that the act of 1836 was a grant at 
its date and therefore inferior to the title of plaintiff em- 
anating, as he claims, in1820. But whether the act of 1836 
be regarded as confirming the Bizet claim because it was 
originally » Spanish concession or because of the cultivation 
prior to 1803, or both, it is equally fatal to plaintiff’s claim. 
If the act of 1836 confirmed the Bizet claim because it was 
a Spanish concession, unquestionably the confirmation re- 
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lates back to the date of the concession, if because of the 
cultivation prior to 1803 then the act of 1812 passed the 
title in fee simple absolute. 

We are not aware that this precise point has ever been 
directly adjudicated in any case where there has been a 
confict between a common tield lot or any other title orig- 
inating in an inchoate right under the Spanish or French 
government on the one hand, and a purely United States 
title, such as a New Madrid relocation, or a 16th section 
grant, on the other hand, but in the case of the City v. 
Toney, 21 Mo. 243, which was a conflict between a common 
field lot proved up before Recorder Hunt under the act of 
1824 and the St. Louis common confirmed by the act of 
1836, this question was before the court. It must be remem- 
ber that where there is acommon field lot there cannot exist 
either in fact or under the decisions a commons. The com- 
mons consisted of lands not occupied either as common 
field lots or out lots. In the Toney case, the court says : -—— 

‘¢ But what principle is violated by the use of the survey 
‘+ under the act of 1236, as mere evidence of the locality 
‘‘ of a claim under the act of 1812? It is an authoritative 
‘*act of a public officer.”’ 


V. 


All of the land embraced within the Grand Prairie 
Common Field was by the various acts of Congress herein 
before mentioned reserved from sale,and it wasnot the 
intention of Congress under the provisions of the gen- 
eral provision in theactof 1820 admitting Missouri into 
the Union asa State to grant to the township schools any 
portion of the land embraced within the outboundary 
line required to berun by the act of 1812 as the schools 
within said outboundary were already provided for. 


The second section of the act of Congress of June 13th, 
1812, provided : — | 
‘¢ That all town or village lots, out-lots, or common field 
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‘¢ lots, included in such surveys (the outboundary surveys 
‘‘of the respective town or village mentioned in the act), 
‘*which are not rightfully owned or claimed by any private 
‘¢ individuals, or held as commons, belonging to such towns 
‘‘or villages, or that the President of the United States 
‘*may not think proper to reserve for military purposes, 
‘¢ shall be, and the same are hereby reserved for the sup- 
‘* port of schools in the respective towns or villages afore- 
‘‘said, provided that the whele quantity of land contained 
‘‘in the lots reserved for the support of schools, in any 
‘¢one town or village, shall not exceed one-twentieth part 
‘* of the whole lands included in the general survey of such 
‘* town or village.’’ 

This, unquestionably, was a reservation of all of those 
lands included within the outboundary line called for in the 
act of 1812 (not the fraudulent outboundary line subse- 
quently run) ‘* not rightfully owned or claimed by any pri- 
vate individuals, or held as commons,’’ ete., in favor of the 
town or village schools. 

This was the condition of affairs when the Act of 1820, 
under which plaintiff claims title, was — The act of 
1820, provided : — 

‘¢ First. That section numbered sixteen in every town- 
‘¢ship, and when such section has been sold or otherwise 
‘‘ disposed of, other lands equivalent thereto, and as con- 
‘*tiguous as may be, shall be granted to the State for the 


‘suse of the inhabitants of such township, for the use of 


‘¢schools.”’ 

If this act of 1820 was a grant, it was a grant to the 
Township schools (the reservation in the Act of 1812 was 
intavor of the town or village school), and it was only a 
conditional not an absolute grant of the Sixteenth Section. 
The grant was of the 16th Section only on condition that it 
had not been sold or otherwise disposed of. 

We maintain not only that, as we have shown in the first 
point made in this brief, was all of the land in controversy 
granted by the terms of the Act of Congress of June 13th, 
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1812, to various inhabitants of the town or village of St. 
Louis, by reason of their inhabiting, cultivating or possess- 
ing the same as common field lots prior to December 20th, 
1803, but that any vacant or unclaimed lots (and we 
deny that any such exist) were by the terms of said 
second section of said act of 1812 reserved for the purposes 
of the Town or village schools. 

We maintain that while, perhaps, a reservation does not 
amount to a grant, that this reservation being for a clearly 
defined and specific purpose, this plaintiff is not at liberty 
to presume a purpose on the part of the United States to 
divest that reservation, and that there is absolutely nothing 
in the act of 1820 which leads to the conclusion that it was 
designed to grant the 16th section to the Township schools 
in spite of or in place of the reservation to the Town or 
Village schools. 

Neither m 1812 or 1820 had any out boundary line been 
run, and it cunnot be presumed that at either of those 
dates that the surveyor would, disregarding the provisions 
of the act of 1812, run that line in a manner which the 
Supreme Court of the United States has pronounced erro- 
neous if not fraudulent. As was said by Judge Black in 
delivering the opinion of the Supreme Court in this case, 
‘*in construing these acts of Congress we must endeavor to 
look at them as of the date of their passage, and in the 
light of the then history of the legislation upon tlre same 
subject and condition of the subject-matter before Con- 
gress.”’ 

When the act of 1820 was passed the reservation of the 
act of 1812, in favor of the Zown or Village schools, was in 
full force and effect and the out boundary line provided for 
in sxid act of 1812 had not been run. Congress, in passing 
the act of 1820, was legislating not only with respect to the 
township in which this particular sixteenth section is situ- 
ated, but with respect to every township in the State of 
Missouri in favor of a distinct class of schools from those 
in whose favor the reservation in the act of 1812 was 
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made. Can it be held that Congress intended by the act of 
1820 to withdraw the reservation in favor of the Town or 
Village schools and to grant the land, which had been re- 
served to the Township schools? We apprehend not and 
the more particularly when we consider that in passing the 
act of 1820, Congress very carefully provided the condi- 
tion that ** when such section has been sold or otherwise 
disposed of other lands,’’ ete. 

The plaintiff contends that the town or village schools 
being entitled to one-twentieth part of the land within the 
outboundary line and being by making use of the ‘* Map 
X”’ estopped to claim any land outside of the outboundary 
line as platted in said **Map X,’’ that all lands in the 
sixteen section outside of said erroneous outboundary line 
as platted on **Map X’’ goes to the township schools by 
virtue of the act of 1820. 

As we have above shown all of the land within the out- 
boundary line as it should have been run was reserved for 
the town or village schools and it is only by reason of two 
serious errors made, one by the Survevor General in erro- 
neously or fraudulently platting in place of correctly sur- 
veying the outboundary line, the other by the town or 
village schools in ignorantly making use of said erroneous 
map that the town or village schools have been deprived of 
a great deal of property, or, in other words, the argu- 
ment of counsel for plaintiff, in plain words, is that 
plaintiff, again quoting the language of Judge Black, 
‘* comes to the title because of the failure of the surveyor 
general to perform his duties, or, perhaps, as is intimated, 
the schools (town or village schools) assented to this false 
out boundary.’’ Plaintiff’s contention is or must be, that 
his title was not vested absolutely by the act of 1820, was 
contingent or conditioned upon the conduct of the surveyor- 
general and the town or village schools. By a glance at 
the maps in this record it is readily perceived that if the 
town or village scoools had not made use of the ** map X”’ 
and thereby estopped themselves from claiming their quota 
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of land outside of the erroneous out. boundary line thereon 
platted, their quota would have given to them all of the 
unclaimed lands within the true out boundary line. 

The fact that the United States did not, by the act of 
Congress of 1820, intend to withdraw the reservation con- 
tained in the act of 1812 is shown by the passage of the act 
of Congress of June 13th, 1864 (13 U.S. Stat. at Large, 
p. 132), which granted to the State of Missouri for the sup- 
port of schools in Township Forty-Five, all of the lots, 
tracts, pieces and parcels of land within the Grand Prairie 
Common Field in said township, which had not theretofore 
been disposed of by the United States. 

By the act of the General Assembly of the State of Mis- 
souri approved January 14th, 1865 (Sess. Actsof Mo. 1865, 
page 336), the State of Missouri accepted the lots men- 
tioned as granted in the act of Congress of June 15th, 1864, 
and provided that all of the courts and judicial officers of 
the State of Missouri should take judicial notice of said act 
of Congress, and also of the existence, extent and 
boundaries of said Grand Prairie Common Field. 

The question of the reservation by the the act of 1812 
has been so fully examined and expounded in the able briefs 
and arguments of my associate counsel, that I shall not 
longer trespass upon the time of the court in further dis- 
cussing it. ° 


RESUME. 


We claim to have shown beyond controversy: Ist. That 
the undisputed evidence in this case clearly establishes that 
all of the land in controversy was, prior to the 20th day of 
December, 1802, inhabited, cultivated or possessed as com- 
mon field lots by inhabitants of the town of St. Louis and 
was, therefore, by the act of Congress of June 13th, 1812, 
granted to the persons so inhabiting, cultivating or possess-— 
ing said lots, and that the defendants are owners by mesne 
conveyance of the title so granted; 2d, That there is no 
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evidence in this case tending to show any abandonment of 
any of said common field lots; 3d. That the fact that the 
land in controversy is not within the so-called outboundary 
line as platted in ‘‘ Map X,’’ does not affect the title to 
said common field lots; 4th. That the titles of the Laroche, 


Bouis and Bizet claimants to their respective lots are undis- _ 


putedly established by the confirmation proceedings under 
the acts of 1824, 1832, 1833 and 1836, and the U.S. surveys 
of the respective lots, and, 5th. That the reservation in the 
act of 1812 was paramount to the so-called grant of 1820. 

We submit this case to the court, confidently believing 
that it will receive that careful consideration which the large 
interests involved, and the intention of this government in 
faithfully carrying out its treaty obligations, demand. It 
is only necessary to refer the court to its opinion in the 
‘case of Guitard v. Stoddard, 16 Howard, 494, for the infor- 
mation that ‘‘the large and growing cities in the State of 
Missouri have their sites upon the land comprehended in 
this (1812) confirmation.’’ 

We sincerely hope that this case, which has been pending 
for now more than 35 years and is the last one of a series 
of cases all of which have been finally determined by the 
highest tribanal of the United States against the schools, 
will, by the decision of this court, soon to be rendered, 
come to a final close. 

Str. Louris, Mo., October 4th, 1888. 

ROBT. E. COLLLINS, 
of Collins & Jamison, 
Of Counsel for Defendants in Error. 
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Cipreme Court of the United States. 


OCTOBER TERM, 1888. 


WILLIAM GLASGOW, Jr., ScHoor ) 
CoMMISSIONER, Etc., 
Plaintiff in Error, 
vs. 
JOHN BAKER anv OTHERS, 
Defendants in Error. 


STATEMENT. . 


This is an ejectment brought in the St. Louis Circuit ~ 
Court in 1853. 3 | 

The contest is mainly between two conflicting titles ; 
one held by plaintiff, and the other by defendants. : 
‘The contest 1s upon the defendants’ title, ona comparison 
of the respective titles, upon the construction and effect of 
laws of Congress, of the Legislature of Missouri, of the 
ministerial acts of officers of the Government, and the evi- 
dence given by defendants. | 

We need not weary the court with a repetition of the 
various acts and evidence already set forth in the plaintiff's 
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statement, but we will state in addition the following facts : 
This suit was brought in 1853 against Peter Lindell, under 
whoni the present defendants claim, it is averred in the 
petition that Lindell had the premises under fence, and it 
was proven that Lindell had been in the actual possession, un- 
der and by this fence, of the’ premises for more than twenty 
years before this suit was brought (Record, pp. 4 and 94). 
The fact of possession was not contested, as we understand 
it; but plaintiff claimed that his title, having emanated from 
the Government within the period of limitation, he was not 
barred. 

The defendadts gave in evidence deeds from the represent- 
atives of Laroche, Bouis, Baccane and Bizet, and mesne 
conveyances about the time he took possession for their re- 
spective parts of the land which he enclosed. 

The following is a summary of the statutes and facts 
contained in the record : — 

May 20, 1785, act of Congress establishing the system of 
surveys of the public lands and donating the 16th section 
of each township for schools within the township. 

20 Dec. 1803, purchase of Louisiana. 

March 3, 1811, act of Congress extending the provisions 
of the act of May 20, 1785, to the lands in Louisiana. 

June 13, 1812, act confirming the title of all cultivators 
of lots in the Common Fields — requiring outboundary of 
the village to be surveyed so as to include all the Common 
Fields, and reserving one-twentieth of lands in the village 
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isu uly 29, 1818, survey of 16th section over the premises 

oes in dispute. 

0S eee March 6, 1820, Missouri Compromise act granting section 

ght df Pati toon in every township to State of Missouri for schools, 

provided it had not been sold or otherwise disposed of. 
May 26, 1824, act supplemental to act of June 13, 1812, 

and requiring surveyor to set apart to village schools land 

reserved to them by last act. 

27 January, 1831, act granting to Missouri for the pur- 
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poses mentioned in the act of 1812 all the lands reserved 
for village schools by that act. 

Act of Legislature of Missouri of Feb. 14, 1833, grant- 
ing the lands to the village schools. (Mo. Sess. Acts 1833 
p. 37.) 

Admission by plaintiff that all the premises in dispute are 
within the Grand Prairie Common Field ( Record, page 58). 

Parol proof uncontradicted and showing that there were 
no vacant spaces in the Grand Prairie — that every lot in it 
was cultivated prior to 1803; that every lot adjoined an- 
other lot so as to make a compact mass—although the 
evidence does not state any particular lot cultivated by any 
named individual. 

Surveys regularly approved by the Land Department 
locating the confirmations to Laroche, Bouis, Baccomet and 
Bizet over the premises — purporting on their face to be 
of these confirmations. 


ARGUMENT. 


I. 


Tue Acts oF 1811 anp 1812 were, PRACTICALLY SPEAK- 
ING, SIMULTANEOUS, THE ONE RELATING TO THE WHOLE 
CoUNTRY, THE OTHER TO THE LITTLE CREOLE VIL- 
LAGES ; THE ONE TO A GENERAL SUBJECT, THE OTHER 
TO A PARTICULAR ParRT OF THE WHOLE SuBJect-Mat- 
TER AND BEING A SMALL AND PecuuiarR LOcA.ity; 
AND IF THERE BE ANY CONFLICT THE Act oF 1812 
Wovutp Repeat THe Oruer Act. 


By the Act of May 20, 1785, —eighteen years before the 
purchase of Louisiana, — Congress adopted a general sys- 
tem for the survey and sale of public lands in all of the then 
northwestern territories, whereby the same were laid off 
into townships containing thirty-six sections, and giving 
the 16th section, being the central section, for schools in 
‘*s the same township.”’ 

In 1811, eight years after the treaty, this system was 
extended over the newly acquired province of Upper Louisi- 
ana, then known as the Missouri territory. This policy 
has been pursued with slight variations ever since. This 
settled policy, whereby ample provision was made in each 
township for a township school, by the express terms of the 
Act covered the State of Missouri. It was national in its 
character. But the little villages, foreign in language, re- 
ligion, politics and habits, insignificant in numbers and im- 
potent in power, became, as it were, the wards of the nation. 
They needed schools even more than the American pioneer, 
or ‘** mover,’’ as he was then called. The title, the surveys, 
the whole plan of disposing of the lands in or appertaining 
to the villages, was utterly variant to the American system. 
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All despotisms are patriarchal in principle. All repub- 
lics just the reverse. The one proceeds on the idea that 
the people must be taken care of — the other leaves every 
man to take care of himself. The simple-minded creoles, 
that is a Frenchman born in the colonies, trusted their 
government. Their country, Louisiana, had been sold to 
Spain, bought back again and then sold by Bonaparte, 
as he would sell a horse to the United States. Nat- 
urally our government would have a tender care 
for the rights and welfare of those poor people. Con- 
gress established boards of commissioners to confirm 
their titles; it passed acts of confirmations ;, it authorized 
the Recorder of Land Titles to issue certificates of con- 
firmation ; it gave courts jurisdiction to confirm other 
titles ; it passed acts authorizing evidence to be given of 
confirmations. Many acts during a period of fifty years, 
prove the solicitude to protect the rights and promote the 
welfare of the creoles. The education of the foreign-born 
people was even more important than that of the native- 
born. Surely, it was a high duty imposed on Congress. 

By the acts of 1785 and 1811, it had given to our own 
schools one-sixteenth of a vast continent, equal in extent 
to an European empire. 

In 1805, and afterwards in 1807, Congress passed laws es- 
tablishing the Old Board of Commissioners with power to 
hear and to confirm the villages, and their inhabitants, in their 
various and peculiar titles. This board was in session when 
the act of 1811 was passed. From that day to this nobody 
has ever pretended that the act of 1811 repealed the acts of 
1805 or 1807, or was ever intended to impair the power 
or authorize any interference by the Surveyor General 
with the Old Board of Commissioners. Prior to June 13, 
1812 no boundary line between the village and the country 
at large was provided for. Now, we deny that the act of 
1811 gave any authority to the Surveyor General immedi- 
ately upon its passage to cover the entire village with town- 
ship surveys and thus swallow up for speculators or 
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township schools every vacant piece of property in the en- 
tire village. Yet his power to cover a common field would 
clearly imply the power to cover the entire village. 

The very nature of the case, taken in connection with the 
various acts of Congress, shows that it was never intended, 
and that the act of 1811 did not authorize the intrusion of 
township surveys inside of the villages or common fields. 

The Government purchased Louisiana in 1803. It took 
possession in 1804. Congress immediately set about 
ascertaining and comfirming the titles of the creoles. 

One year after we acquired the country it passed the act 
of 1805 and.two years later the more effective act of 1807. 
These and many subsequent acts related to the ascertain- 
ment and perfection of inchoate foreign titles which already 
existed. 

The act, of 1811 and 1820 applied to the transfer by sale 
or donation of the unclaimed public domain to American 
settlers. | 

We find a series of acts on each of these subjects run- 
ning pari passu through half a century. 

The Anglo-Saxon system of townships and sections, and 
farms of thousands of acres was incompatible with the little 
patches of the primitive inhabitants of 192} feet front, a 
mile and a half long — that is one by forty arpens. One 
township would swallow up a whole village. One section 
would embrace a whole common field. Congress meant, as all 
its legislation proves, to deal with these small possessions as 
it found them, and establish schools for them, and at the same 
time to provide another system of schools for the inhabitants 
of the township, and to support them out of a wholly different 
fund. In one case the school fund came out of the 16th section 
of the township, and the school was to be forthe benefit of the 
people of thattownship. These were country schools. In 
the other case the school was supported out of lands in or 
appurtenant to the village, and it belonged to the village, 
and they were village schools. But for this provision the 
villages would have been without any public schools, and 
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their inhabitants would not have been treated equally as 
well as our own people. These considerations will appear 
with still greater force when we come to consider the Act of 
1812. In 1812 Congress passed an Act confirming the incho- 
ate rights of the villagers into perfect titles, granting certain 
vacant lands in the Common Fields, etc., to the village 
schools, and segregating the villages and the appurtenant 
Common Fields and from the country at large by command- 
ing the Surveyor-General to run an out boundary line so as 
to include all the Common Fields. This was the condition 
of the case, legally speaking, in 1818, when the survey of 
the 16th section, under which plaintiff claims, was made. 
What we bave already stated above shows the importance 
and the necessity of the out boundary required by the Act 
of 1812. Now what was or could be the object of Con- 
gress in establishing that out boundary line, and ordering it 
to include all the Common Fields? It was of no use in 
ascertaining the claims or titles of private and individual 
confirmations. If we assume that it would be useful in 
ascertaining the limit to one-twentieth of lands granted to 
the village schools — this does not conflict with the proposi- 
tion that the paramount, or at least one object of Congress, 
Was to separate the village lands from the public domain 
beyond and to permit no intruder to come in between the 
Government and the creoles as to the village lands. The 
learned counsel for plaintiff has suggested no other rea$on 
and we can conceive of none. 

Practically speaking, the acts of March 3, 1811, extending 
the system of township schools over Louisiana and the act 
13 June, 1812, ordering the outboundary line to be run so 
as toinclude the common fields, and as we say, to exclude 
the American system, were simultaneous, each referring to 
a distinct system of schools. We maintain that the two acts 
referred to different subjects and that it was never the in- 
tention of Congress that the general provision for the town- 
ship schools should interfere with the special provisions for 
the creole village schools. 
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This intention of Congress to maintain the two sets of 
schools is further shown by subsequent acts. In 1820 it 
perfects the reservation to the township schools by the 
general grant of section 16. 

It perfected the specific reservation of the act of 1812 in 
favor of the village schools by a grant as shown by the act 
of Jan. 27, 1831. Congress thus manifested a desire to 
provide for each set of schools and it is evident that it 
never intended that its grant to the one should interfere 
with the other and more particularly that the grant to the 
plaintiff, founded on the general reservation of 1811, should 
interfere with the grant founded on the specific reservation 
of 1812. More particularly is this true as the grant to the 
plaintiff provided for an equivalent in lands, where, as in 
this case, section 16 had been disposed of. But as- 
sume that they are not to be so treated then is it not 
clear that the act of 1812 repealed any donation made or 
authority given by the act of 1811? The one was upon a 
general subject relating to the whole territory — the other 
was about a particular subject —a few small and peculiar 
villages, insignificant when compared to the whole territory, 
but having special claims to the protection of our govern- 
ment. 


If. 


Ir THERE BE A CONFLICT BETWEEN THE RESERVATION BY 
THE Act oF 1811 AND THE RESERVATION BY THE ACT 
oF 1812, THE LATTER BEING SPECIAL REPEALS THE 
FormMrErR, WHICH 18 GENERAL. 


It 1s urged by plaintiff that the reservation of 1812 was 
ineffectual by reason of the act of 1811 reserving the 16th 
section for the township schools. 

We think we have shown above that there is no conflict 
between the Acts of 1811 and 1812; that Congress intended 
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the former to apply generally to the great public domain 
and the latter to the little creole settlements. 

But if it be true that there be a conflict it is plain that the 
reservation of 1811 is repealed by that of 1812. 

The former is general. It affects not a particular six- 
teenth section, but applies to every sixteenth section 
throughont not only the State of Missouri but the Territory 
of Louisiana, and out of which many States have since been 
carved. The reservation of 1812, on the other hand, is 
special and particular. It relates only to a few French | 
villages specifically named in the act. 

It is a familiar principle that where a general and a 
special law conflict the former gives way to the special law. 
This should be emphatically true where, as in this case, the 
special is passed subsequent to the general law. 

Moreover Congress has twice declared by acts of 1824 
and 1831 that the reservation of 1812 was in force and had 
not been affected by the previous reservation of 1811 and 
this legislative construction we believe is entitled to the 
greatest weight with the court. Furthermore the sixteenth 
section was not surveyed till 1818, and therefore in 1812 it 
was altogether unknown whether it would ever be surveyed 
over any common field and therefore it is utterly without 
reason to maintain that the general reservation of the un- 
located sixteenth section should prevail over the specific 
reservationof 1812, which Congress specifically prescribed 
should include these particular common fields. 

Plaintiff quotes Wilcox v. Jackson and other cases to the 
effect that a general grant cannot be construed to affect 
a prior specific reservation and then argues that there- 
fore the reservation of 1812 cannot interfere with the reser- 
vation of 1811. 

His position would be sound if the reservation of 1811 
was special and that of 1812 general. 

But directly the reverse is true and therefore he can de+ 
tive no aid from those authorities. 
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Tue Act or 1820 pip ‘not REPEAL THE RESERVATION IN 
THE Act oF 1812, FIRST, BECAUSE IT WAS A GENERAL 
AcT, AND THAT OF 1812 a SpeciaL ACT, AND SECOND, 
BECAUSE THE SAVING CLAUSE IN IT APPLIED TO THE 
RESERVATION OF 1812, 


We insist that a special act passed after a general act re- 
peals it pro tanto by implication and eo converso that a 
general act passed after a special act does not repeal it. 

The act under which plaintiff claims was the famous 
‘¢ Missouri Compromise of 1820.’’ The question of slavery 
in Missouri came near precipitating the war which came to 
pass in 1860 — forty years afterwards, on the same subject. 
Of all the Congressional acts of that generation this one was 
regarded as par excellence the most general and national. 
Its passage was the grandest achievement of that grandest 
of Americans, Henry Clay. Yet when read. by the lawyer 
it is seen to be the merest collection of empty legal tubs 
thrown to the popular whale. The grant under which the 
plaintiff claims is one of them. For thirty-five years before 
its passage the fixed policy of the government,expressed in 
solemn acts of Congress which no one proposed or desired 
to repeal, gave the sixteenth section for schools in every 
State and territory, yet the grant of this section to the new 
State is vaunted as the acquisition of something it did not 
have before ! 

Now when the Nation was in the first throes of that great 
agitation which forty years later culminated in the greatest 
civil war on record — when the greatest of statesmen and 
the purest of patriots in 1820 were gathering up what they 
might find for a compromise, is it conceivable that they 
were intent upon or ever intended to repeal the reservation 
mide for the education of the poor creoles who had not yet 
learned our language, laws, religion or habits? 
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Up to that time—as we have proven—Congress was 
careful to separate the two classes of titles — the two sys- 
tems of surveys —and the two funds and systems of public 
schools. When calming the wild storm that was then rising 
did Congress intend to reverse all its legislation concerning 
the little villages? The act of 1820 made no reference in 
terms to this particular 16th section. These are important 
matters when we come to consider the application of 
the familiar principle that an act concerning a subject gen- 
eral in its nature — or concerning the State at large does not 
by implication repeal an act which applies to a particular 
portion of the State — or to a part only of the subject. 

In United States v. Gear, 3 How. 120, the facts were as 
follows: — 

An act of Congress of 3d March, 1807, provided that 
the lead mines in the Indiana territory should be reserved 
for the future disposal of the United States. 

By act of June 26, 1834, a new land district was created 
in said territory and by the fourth section of this act it was 
provided : ** That the president shall be authorized, as soun 
as the survey shall have been completed, to cause to be of- 
fered for sale all the land lying in said land district.”’ 

The question presented to this court for decision was 
whether the general language of the act of 1834 gave the 
president the power to sell lead mine lands, which were 
specifically reserved by the act of 1807. 3 

The court held, it did not, remarking: ‘‘ In truth the 
acts of 1834 and 1807 do not present acase of conflict in the 
sense in which statutes do when from some expression in @ 
later act, it may seem something was intended to be ex- 
cepted from the force of the former or to operate as a par- 
tial repeal of it. * * * In this case there are two acts 
before us, in no way connected, except in both being parts 
of the public land system. Both can be acted upon with- 
out any interference of the provisions of the last with those 
of the first — each performing its distinct functions within 
the sphere as Congress designed they should do. 
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In Ex parte Crow Dog (109 U. S. 556), this Court 
passed directly on the question how far an act of Congress 
is to be taken as repealed by implication. Section 2146, 
Revised Statutes of the United States, provided that the 
criminal jurisdiction of the United States should not extend 
to a crime committed in the Indian country by one Indian 
against the personal property of another Indian. Crow 
Dog, a Sioux Indian, had murdered another Indian in the 
Indian country, for which he was tried and sentenced to 
death by a United States court. The question presented 
was the jurisdiction of the court to try him. This jurisdic- 
tion was claimed on the ground that the above provision of 
section 2146 had been repealed by necessary implication, 


and jurisdiction vested in the United States by virtue of a- 


treaty made with the Indians in 1868, and by an act of Con- 
gress passed in 1877. 

The Court say (p. 570): — 

‘¢It must be remembered that the question before us is 
whether the express letter of section 2146 of the Revised 
Statutes, which excludes from the jurisdiction of the United 
States the case of a crime committed.in the Indian country 
by one Indian against the person or property of another 
Indian, has been repealed. If not, it is in force, and ap- 
plies to the present case. The treaty of 1868 and the agree- 
ment and act of Congress of 1877, it is admitted, do not 
repeal it by any express words. What we have said is suf- 
ficient at least to show that they do not work a repeal by 
necessary implication. Implied repeals are not favored. 
The implication must be necessary. There must be a pos- 
itive repugnancy between the provisions of the new laws 
and those of the old.’’ 


Wood v. United States, 16 Pet. 342; 
Davis v. Fairbairn, 3 How. 636 ; 

United States v. Tynen, 11 Wall. 88; 
State v. Stoll, 17 Wall. 425. 
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The language of the exception is ‘special and express ; 
the words relied on as a repeal are general and inconclus- 
ive. The rule is generalia specialibus non derogant. The 
general principle to be applied, said Bovill, C. J., in Thorp 
v. Adams, L. R. 6 C. P. 135, to the construction of Acts 
of Parliament, is that a general act is not to be construed 
to repeal a previous particular act, unless there is some ex- 
press reference to the previous legislation on the subject, 
or unless there is a necessary inconsistency in the two acts 
standing together. And the reason is, —- ree V.C., 
in Fitzgerald v. Champenys, 30 L. J. S. Eq. 782, 
2 Johns. and Hem. 31-54, that the legisl: al halon had its 
attention directed to a special subject and having observed 
all the cisrcumstances of the case and provided for them, 
does not intend by a general enactment afterwards to dero- 
gate from its own act, when it makes no special mention of 
its intentions so to do.’’ 

The court accordingly held the special provisions of sec. 
2146 had not been repealed by the general language of 
the treaty of 1868, and the Act of 1877, and the prisoner 
was discharged from custody. 

The language of the,of 1820 is free from deat or um- 


‘biguity. It plainly says that if the land on which the 16th 


section should be located, had been ‘* otherwise disposed 
of,’’ the grant should not attach, but the State should seek 
her remedy by applying for other lands contiguous thereta, 

As the land in 1812 had been reserved by an act of 
Congress for a specific purpose, we think it clear that it 
had been ‘‘ disposed of’’ within the language and meaning 
of said act. 

lhe grant of 1820 was never designed either to operate 
on private lands nor upon public lands which had been 
‘‘ disposed of ’’ by reservation or otherwise. 

There is absolutely nothing in the act of 1820 that indi- 
cates a design that it should operate upon lands reserved 
by a previous act of Congress and this effect cannot be 
yiven to it, for it is the well settled doctrine of this court, 
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that an act of Congress will not be construed to embrace 
lands previously reserved unless there is a positive declara- 
tion to that effect in the act. It is not sufficient that the 
act might by implication be construed to embrace land 
which had been reserved. 

In Wilcox v. Jackson, 13 Peters, 498, the facts were 
these: On the request of the Secretary of War, the land 
in controversy was, in 1824, reserved as an Indian agency 
by the General Land Office. On the 26th of June, 1834, 
Congress directed that the president should cause to be 
offered for sale the land in the northeast district of Illinois, 
in which district the land in controversy was situated. The 
question ‘was whether the said act could be held to apply 
to land which had already been reserved by competent 
authority. The court says, p. 513: ‘* Whensoever a tract 
of land shall have once been legally appropriated to any 
purpose from that moment, the land thus appropriated 
becomes severed from the mass of public lands; .and that no 
subsequent law or proclamation, or sale would be construed 
to embrace it or to operate upon it; although no reservation 
were made of it.’’ 

In Leavenworth etc., R. R. v. U. S., 92 U.S. Rep., 
Congress had granted to the State of Kansas, to aid in the 
construction of railroads, every alternate section of land 
designated by odd numbers. One of the questions before 
the court was whether this grant applied to land reserved 
for the Indians. After quoting Wilcox v. Jackson, ap- 
provingly the court, say, p. 745: ‘*Congress cannot be 
supposed to grant them (meaning lands which have been 
reserved ) by a subsequent law, general in its terms. Speci- 
fic language leaving no room for doubt as to the legislative 
will is required for such a purpose,’’ and on p. 747 it is 
furtber remarked: ‘* Every tract set apart for special uses 
is reserved to the government to enable it to enforce them. 
There is no difference in this respect whether it be appro- 
priated to Indian or for other purposes. There is an equal 
obligation resting on the government to require that neither 
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class of reservations be diverted from the uses to which it was 
assiqned.”’ 

In Newhall v. Sanger, 92 U.S., p. 762, the above case is 
quoted approvingly in the following language: ‘‘ The sub- 
ject of grants of land to aid in constructing works of inter- 
nal improvement was fully considered at the present term 
in Leavenworth, Lawrence and Galveston R. R. v. United 
States, supra, 733. We held that they did not embrace 
tracts reserved by competent authority for any purpose or 
in any manner, although’ no exception of them (meaning 
the tracts reserved), was made in the grants themselves.’’ 

The court recognized the same principle in the decision 
of the case of Missouri, Kansas and Texas R. R. v. United 
States, 92.U. S. 760. 

The above cases were adverted to approvingly by this 
court in the recent case of McLaughlin v. United Stutes. 

To the same effect is State v. Delesdenier, 7 Texas, 76. 

In Spalding v. Martin, 11 Wis. 262, Congress made a 
grant to the State of Wisconsin of the odd numbered sec- 
tions of land lying within three miles of the Fox river. This 
grant embraced land which had been previously reserved 
by the President for military purposes, and the question 
before the court was whether a general grant would be con- 
strued to embrace land which already had been reserved by 
competent authority. The court on the authority of Wil- 
cox v. Jackson, supra, held it did not. 

Now, concerning the case at bar, it is to be observed that 
the reservation made to the village schools in 1812 was by 
an act of Congress. 

As to Congress is confided the disposition of the public 
domain a reservation by it is of a higher nature than a re- 
servation made for Indian and military purposes by the 
officers of the land department and to this extent the case 
at bar is stronger than Wilcox v. Jackson and several others 
of the case above referred to. 

Secondly, the grant to the plaintiff by the act of 1820 is 
a general grant donating the sixteenth section throughout 
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Our position that Congress never intended to repeal, by 
the act of 1820, the specific reservation made by the act 
of 1812 is further shown by subsequent acts giving a 
legislative construction thereto. 

The act of May 26, 1824, which declares that, it is sup- 
plementary to the act of June 13, 1812, provides: ‘* And 
be it further enacted that immediately after the expiration 
of the said term allowed for proving such facts it shall be 
the duty of the surveyor general within whose district such 
lots lie to proceed under the direction of the Commissioners 
of the general land office to survey, designate and set apart 
to the said towns and villages (St. Louis and others named 
in Act of 1812) so many of the vacant town or village lots, 
out lots and common field lots for the support of schools, 
in the said towns and villages respectively as the President 
of the United States shall not before that time have reserved 
for military purposes and not exceeding one-twentieth part 
of the whole lands included within the general survey of 
such town or village according to the provisions of the 
second section of the above mentioned act of Congress 
(referring to act of June 13, 1812). 

And on January 27, 1831, Congress passed ** An act fur- 
ther supplemental for settling the claims to land in the 
Territory of Missouri passed the 13 June, 1812, as fol- 
lows : — 

Sec. 2. ‘‘And be it further enacted that the United 
States do hereby relinguish all their right, title and inter- 
est in and to the town and village lots, out-lots and com- 
mon field lots in the State of Missouri reserved for the 
support of schools in the respective towns and _ villages 
aforesaid (being same mentioned in act of 1812, including 
St. Louis), by the second section of the above recited act 

of Congress and that the same shall be sold or otherwise 
disposed of or regulated for the said purposes, in such man- 
ner as may be directed by the legislature of said State.’’ 

It is thus shown that by the above two acts passed sub- 
sequent to plaintiff’s grant, Congress has considered that 
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the reservation by the Act of 1812 was still in force and 
had not been repealed. 

We need not argue before this high tribunal the elemen- 
tary principle that where a legislative act has been con- 
strued in good faith by the Legislature itself in other acts, 
the courts will ordinarily follow such construction. _ 

Congress is a co-ordinate department of the government 
and its own construction of its own acts is entitled to the 
weightiest consideration. 

When that construction consists of a series of acts all of 
which are ancient and when the court is asked by the plaint- 
iff to disregard it, in favor of a party who has stood by 
for more than 20 years, while the defendant has had the 
actual possession of the premises and the land has changed 
in its character and value, we insist that this court should 
follow the construction so made by Congress and acquiesced 
in by plaintiff for so long a time. 

The plaintiff attacks the reservation of the Act of 1812 
as being vague and uncertain. 

The Act clearly states what lots are to be reserved 
(namely, the vacant ones). 

It prescribes to what use they are to he reserved, namely, 
for schools and (in case the president should see fit) for 
military purposes. It further prescribes that the reserva- 
tion for military purposes shall apply to any ora// the lots, 
and of those not so selected were to go to the village schools, 
to the 1-20 of the area in the outboundary required to be 
run by the Act. 

This reservation is clear, emphatic and precise, and is 
not as contended by counsel, vague and uncertain. Cer- 
tainlv, so far as military purposes were concerned, the 
reservation was absolute. ‘ 

It is true that the village schools were to receive the 
vacant lots only till they equaled 1-20 of all the land to be 
included in the general outboundary required by the Act of 
1812 to be run, but this quota they have never yet received, 
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having gotten only the 1-20 within the false outboundary 
shown on Map X. 

But apart from this all the vacant lots, each, any and 
every one which the president might select, were first re- 
served for military purposes. 

This Court, in Public Schools v. Walker, 9 Wall. 287, 
recognized the validity of this reservation by the President 
for military purposes, 

Thus it isapparent that there was a perfect and complete 
reservation of ail the vacant lots by the Act of 1812, and 
hence it left nothing for plaintiff’s grant to operate on. 

It is not material to inquire whether the president did in 
fact make use of any of these lots for military purposes ; it 
is sufficient, so far as plaintiff’s grant is concerned, to know 
that they were reserved — Wilcox v. Jackson and other 
cases cited, supra. The further point is made that the 
reservation to the schools by Act of 1812 was incompleie 
in that it required further legislation to set aside to them 
the 1-20 they were to receive. 

This is true, but it isenough to defeat plaintiff’s grant to 
show that the lots were reserved and it is immaterial in 
considering his grant whether further legislation was re- 


quired to perfect the title of the village schools or not.. 


Moreover, the reservation for military purposes gave the 
president the absolute power to reserve any and all of the 
vacant lots and was complete without any further legislation. 

Therefore, the land was doubly reserved, reserved first 
for military purposes, secondly for the village schools. 

The point is next urged that the reservation in favor of 
the village schools depended on the survey to be run of the 
out boundary. 

Section one, of the act of 1812 directs a survey that will 
include all the common field lots, and section two makes a 
reservation of the vacant lots to the extent of 1-20 of the 
general survey directed by section one to be run. The 
reservation was fixed by the congressional line prescribed 
hy the act itself and not on a line run by a ministerial 
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officer who palpably violated the congressional mandate 
and whose survey of this outboundary is condemned by this 
court in Glasgow v. Hortiz, 1 Bl. 602. 

The validity of this reservation has been recognized by 
this court in Kissell v. Schools, 18 How. 19, Public Schools 
v. Walker, 9 Wall. 282, and other cases, and is now res 
judicata, and we deem further discussion on this point 
unnecessary. On the strength of it the village schools 
recovered many hundred acres of land and its validity has 
always been maintained to the present day. 

There is no estoppel which precludes defendants from 
showing to the court that map X was erroneous as they were 
no parties to it. Even if the village schools being parties to 
it, ure bound, still this does not aid the plaintiff because as 
the grant to plaintiff did not originally attach to these 
lands, an estoppel by the village schools by the acceptance 
of Map X could not create a new title in plaintiff for the 
reasons and on the authorities given under proposition I, 
p. 28, of this brief. 


IV. 


THe SURVEY OF THIS SIXTEENTH SECTION IN 1818 was 
ABSOLUTELY VoIp, A Mere NULLITY, AND HAS NEVER 
HAD ANY LEGAL EXISTENCE. 


In order the more clearly to understand this case, it is 
necessary to revert to the history of the French and Spanish 
villages and common fields, etc., as shown by declarations 
of this and other supreme courts. 

The villages were few in number, generally containing 
less than five hundred people and no one of them having a 
thousand inhabitants. They were mostly trappers and 
hunters, and none of them farmers, as we understand the 
term. The common fields all adjoined or were near to and 
belonged to the villages. All of them being near by on ac- 
count of danger from the Indians, and also as a convenience 
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to the village cultivators. Al/ of the inhabitants lived in- 
side of the village. 

There were only three perfect foreign titles in fee in Up- 
per Louisiana. The others were all ‘* concessions ”’ or 
permissions from the commandant to occupy the land. The 
government Was a pure despotism and these concessions 
from the representative of the sovereign were considered 
and treated as property. The government of the United 
States has always treated them as equitable rights. It was 
its duty under the treaty of purchase as well as by the law 
of nations to protect these inchoate rights. 


Delassus v. U. S., 9 Pet. 117; 
Chouteau v. U. S., Lbid, 711; 
Soulard Hines v. U. S., 10 Pet. 100. 


All the legislation of Congress shows an anxious desire 
to preserve these rights. 
In Boyce v. Papin, 11 Mo. 25, Judge Napton, speaking 


for the Supreme Court of Missouri, says: ‘* In attempting 


- to carry out in good: faith the treaty with -France, every 
disposition has been made on the part of this government 
to do justice to the former inhabitants and afford them ev- 
ery facility for acquiring complete title to their possessions. 
From the peculiar character of the customs and laws under 
which these inchoate titles originated great difficulties had 
to be encountered by the officers to whom this subject was 
entrusted_”’ 

The Americans knew nothing about the nature of the ti- 
tles, surveys, etc., in and around the villages. They were 
held and transferred by parol until 1816, when the common 
law was first introduced four years after the passage of the 
act of 1812. | 

That act itself created a species of titles without a par- 
allel in cur jurisprudence. It passed the title propria 
vigort and in fee to the cultivators, but the evidence of the 
title could be established by parol instead of documentary 
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evidence or any governmental survey ( Guitard v. Stoddard, 
16 How. 494), whereas the surveys of the government of 
the 16th section vested a prima facie title of record and a 
purchaser at the receiver’s office might prove a title to any 
other sections by a receiver’s receipt, leaving the poor vil- 
lager with his congressional parol title to do the best he 
could in « jury trial for his land. What then could be more 
re:sonable or proper at the time that Congress ‘had under - 
consideration the disposition of the vast domain it had ac- 
quired than to separate by a legal line all the French and 
Spanish lands, titles and claims from the country at large 
at least so far as the villages were concerned. The schools 
were not the only or principal parties interested. Nineteen- 
twentieths of these lands belonged to individuals. The 
anomalous evidence Congress chose to give them of their 
titles would fade from the memories and die with the wit- 
nesses themselves, while the record evidence of the Ameri- 
can intruder would remain and thus the longer the villager 
held his land the worse his title would become in a contest 
with his American competitor. 

Now, under these circumstances, the Act of June 13, 
1812, was passed, by which Congress commanded the sur- 
veyor to run an out-boundary that would include ali the 
common-fields, and thus fulfill the duty resting on the na- 
tional conscience. Now, could so wise and just a provision 
of the act as the order to divide the foreign from the Amer- 
ican lands and titles be annulled by the surveyor neglecting 
his plain duty to run the line as ordered by that act, and 
then to boldly disregard it by surveying the sixteenth sec- 
tion over one of the common-fields and within the prescribed 
congressional boundary ? 

The provision in the act requiring the line to include every 
common-field was mandatory, and in this respect it confided 
no discretion in the surveyor-general or any other executive 
officer, and it made it the duty of the surveyor to run the 
line and include every common-field in it. If it had orderd 
the out-boundary line to include the Grand Prairie Common 
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Field by name it would not be more perspicuous, precise or 
emphatic. 

We call-the attention of the Court especially to the fact 
that the survev of this sixteenth section, which is the sole 
foundation on which the plaintiff's title primarily rests, was 
made in 1818, six years after the passage of the Act of 


1812, two years before the passage of the act of 1820, and. 


22 years before the making of Map X and the making of 
the in-boundary on which plaintiff relies. 

It was made when the mandate in the act of 1812 was 
in full force and the question is whether the disregard and 
violation of that mandate by the surveyor general in 
making this survey, instead of running the outboundary 
first and including the Grand Prairie Common-field 
within it, is purely void. And if so, what are the 
consequences thereby resulting in this regard to the plaint- 
iff’s title and also whether a ministerial act of an executive 
officer, is capable of ratification except by Congress itself. 

There seems to be no dispute between the counsel for 
plaintiff and ourselves as to the propositions that the 16th 
section could not be surveyed within the outboundary line. 

Their position is rather one of confession and avoidance 
and their claim is upon the idea that map X, otherwise 
the boundary line run in 1840, and the acceptance of it as 
they claim by the ministerial officers of the government 
and the village schools concluded the parties thereto and 
the defendants from disputing its correctness. It is true 
they also claim that the reservation of 1812 was void for 
vagueness, but assuming that that reservation was valid and 
that the outboundary run in 1840 had included the Grand 
Prairie Common Field, we understand them as not denying 
that the survey of this sixteenth section would be void. 
On the other hand we admit that if the act of 1820 had 
declared that the survey of this sixteenth section should be 
valid such declaration would have made it so. 

In the first place we say that a survey or any other min- 
isterial act made in divect and plain violation of an Act of 
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Congress is not only purely void, but it is incapable of rati- 
fication by any power less than Congress. ‘There is a great 
policy of the government in sternly enforcing this principle 
in every case. i 

In the first place, the Act of 1820, when it speaks of 
‘severy’’ 16th section does not mean to include a survey 
of any 16th section which was purely void and in violation, 
not merely of an act of Congress, but of a high and just 
policy adopted by the government in dealing with the Creole 
lands. In every legal contemplation there was no 16th 
section created by that survey ; there was not the scintilla 
of a 16th section or a survey to the legal mind and to the 
mind of this court. 

The paper upon which it was written was as blank as the 
Arctic snow. 

In the great case of Stoddard v. Chambers (2 How. 284), 
Chambers’ grantor had located a New Madrid certificate on 
land reserved under the Act of 1811, in favor of claimants, 
of whom Bell — Stoddard’s grantor — was one. This res- 
ervation ceased in 1829, long after the location of the New 
Madrid certificate. The reservation was revived in 1832. 
A patent was issued by the President to the locator in 1834. 
Bell’s claim was confirmed by the Act of July 4, 1836— 
which confirmation by the act was made subject to all rights 
then existing under any law. The _ locator, Chambers, 
claimed that his location was good against the Govern- 
ment — although subject to Bell’s reserved rights when it 
was made —that when the reservation ceased in 1829, the 
government became the owner in fee; that his equitable 
right then at least took effect, and that his patent in 1834 
passed the title; that he had therefore a right under a law, 
and that Stoddard or Bell’s confirmation in 1836 was sub- 
ject to that right. The Missouri Supreme Court had de- 
cided in favor of Chambers’ rights in several other cases, ’ 
but the Supreme Court of the United States beld that inas- 
much as the New Madrid certificate could only be located 
on land subject to sale and as that land was reserved from 
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sale, the locator acquired no right under any law and that 
although the reservation ceased from 1829 to 1832, and the 
patent was issued between 1832 and 1836; that no right 
was acquired and Stoddard took the land. But in the 
opinion it was declared that if the patent had been issued 
between 1829 and 1832, while there was no reservation, the 
patent would have passed the title. 

Directly after this decision the case of Easton v. Salis- 
bury, who claimed under Stoddard (23 Mo. 105), was 
brought. 

The plaintiff gave in evidence » New Madrid location by 
and a patent to Easton in 1827 before the interval of non- 
reservation. It was insisted that while the location might 
be void as against Bell and Stoddard, it was good against 
any right held by the government for itself; that Easton 
could justly claim that the rights of the government, what- 
ever they were, if taken subject to the reservation, could 
be appropriated for his location; that the Supreme Court 
of the United States, having decided that if the patent had 
issued between 1829 and 1832, it would have passed the 
title, and therefore it of course had decided in effect that 
the location might be of some latent force, since it could be 
perfected by apatent, which, although the highest evidence 
of title, was still only the act of the Executive Department 
of the Government; that two patents would not be issued 
to us and we could not, for this reason, get another patent 
during that interval. But the answer made by the Missouri 
Supreme Court (23 Mo. 105) was this :— 

‘¢ The ground on which we proceed may seem a technical 
one, but a departure from it would involve the violation of 
a principal which we do not feel ourselves at liberty to dis- 
regard. The cases to which reference has been made show 
that any location of the land made by any officers of the 
Government whilst it was reserved from sale was purely 
void; not voidable, but void. 

Now a void act when done is as though it had not been 
done. Consequently the patent dated the 28th of May, 


- «sr 


am 24 am 


1827, was a nullity. It was a blank and could confer no 
right whatever. The plaintiff then can stand on no better 
ground than the defendant occupied in the case of Penrose 
v. Bissell. | 

lf the President of the United States should issue patents 
for lands where sale is not authorized by law, and after- 
wards those lands should be brought into market, on what 
principle could the patents, issued at a time when there was 
no authority for so doing, be held to be valid for passing 
title to the lands described in them ?’’ 

This case was affirmed by this Court, 21 How. 426, and 
the doctrines so announced by the Supreme Court of Mis- 
souri were affirmed. 

In Page v. Schiebel, 11 Mo. 185, the property involved 
was one of these same Common Field lots in this same 
Grand Prairie. Page claimed under a New Madrid loca- 
tion, and Schiebel under Calve, one of these cultivators. 
Page proved that Calve had removed to Florissant — had 
ceased to cultivate his lot, and made no claim to it before 
any officer of the Government, and claimed that this proved 
it had been abandoned. The court, however, held that the 
facts were not sufficient. Judge Napton then gives his 
opinion on the very question we are now arguing as 
follows : — 

‘¢ If it were conceded that Calve had abandoned this lot, 
and therefore had no title under the Act of 1812, could the 
plaintiff recover if it were proved to be a common field lot ? 
Could a location under the Act of 1815 be made on a 
common field lot or village lot? The Act of 1812 undoudbt- 
edly reserved all the lots in the enumerated villages either for 
the claimants or the public schools or the Government 
* * * Ifthe Supreme Court of the United States adhere 
to their opinion in the case of Stoddard v. Chambers, it is 
not hard to conjecture what their opinion would be on the 
hypothesis stated. If a New Madrid location could not 
prevail against » Spanish claim, confirmed by the Act of 
July 4, 1836, it must be because such location, when made 
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upon land reserved by the Act of 1811, was of no validity 
whatsvever. In what respect would its validity be strength- 
ened by locating it upon land expressly reserved by the Act 
of June 13, 1812?”’ 

In Wileox v. Jackson, 13 Peters, 498-511, it was deter- 
mined that if a register and receiver grant « certificate of 
pre-emption to land which had been previously reserved his 
act is simply void, the view of the court being that 
the act of the ministerial officer of the government could 
not affect land which had been reserved. 

See also Mills v. Stoddard, 8 How. 365, and Polk’s lessee 
v. Wendell, 9 Cranch. 88, in which like principles were 
enunciated by the court. 

Many land titles in Missouri were adjusted upon the 
principles thus announced by this court and such has been 
the settled law of Missouri under these cases for more than 
40 years. Those cases directly involve the question 
whether locations, surveys or patents made and issued by 
the Surveyor General of the Land Department and even 
the president were absolute nullities when made for or upon 
Jand reserved by Congress, and surely there can be no 
difference in law between them and the survey of the 16th 
section made by the surveyor general. 

It is plain if this be not the law that the ministerial offi- 
cers could dispose of the public lands in total disregard of 
anything that Congress might enact. 
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THE SurVEY SHOWN ON Map X 1s Vorp. 


The proposition that this Court upon the alleged approval 
of map X by the Land Department and its alleged accept- 
ance by the village schools will hold and treat it as the law- 
ful and correct outboundary line required to be run by the 
act of 1812 is untenable. 

The learned counsel for plaintiff cite a number of cases 
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commencing with West v. Cochran, showing that where a 
confirmation was made by Commissioners subject to be sur- 
veyed or where the location or survey were confided by law 
to the surveyor or other ministerial officers a survey 30 
made was conclusive upon the government and the parties, 
whether right or wrong. 

It may be conceded that where the location is made or 
indeed any act is done by any surveyor or other officer of 
the government within the sphere of his authority or within 
the lawful exercise of his judgment or discretion he is pro 
hac vice the agent and representative of the government and 
his acts would be binding upon the government. This is 
the principle decided in the cases citéd by the learned coun- 
sel for plaintiff, and it is the full extent of the decisions 
referred to. But all this has no bearing on the case at bar. 
Map X purports to have been made under the acts of 1812 
and 1824. They were the only laws of the Government 
which gave to the Surveyor-General or the Land Depart- 
ment any authority to run any boundary whatever and both 
those acts expressly require the outboundary to be run so 
as to embrace all the Common Fields. Our government 
being a Republic and impersonal acts only by and through 
its agents and no agent or officer, high or low, can bind it 
except within the scope of his authority. 

The question here is not whether a location, survgy, or 
other act of a surveyor or other ministerial officer, will bind 
his principal —the Government — but whether an agent or 
ministerial officer of the government, any more than the 
agent of a private individual, where no discretion is allowed, 
can flatly violate and disregard a plain and positive provis- 
jon of the power under which he is acting, and thereby bind 
his principal, whether an individual or the government, and 
especially the government of the United States? If the act 
of the surveyor, in 1818, making this survey, is void, as 
we have shown above, for either of the two reasons that the 
land was reserved by the act of 1812, and would be neces- 
sarily embraced within any out-boundary commanded to be 
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run by that act, and, therefore, does not bind the govern- 
ment, upon what principle is the government bound 
by the equally unlawful and unauthorized act of the sur- 
vevor-general in running, and of the land department in ap- 
proving Map X, when both are made against the mandate 
contained in both acts of 1812 and 1824? Dotwo void acts 
make both valid? 

The error of the learned counsel for plaintiff, in present- 
ing their proposition, is in assuming that the officers, when 
performing their duty under the act, were vested with any 
authority to make a survey which left out three-fourths of 
all the common-fields. 

The exercise of a discretion in that respect was not only 
not given, but was by the acts themselves denied. In the 
Floyd Acceptance Case, 7 Wall. 666, the Secretary of War 
issued his acceptances for nearly a million of dollars with- 
out any law of Congress authorizing such acts, which were 
sold to banks in St. Louis for the highest rates “or first- - 
class commercial paper for the purpose of raising money 
for the support of the Federal army then in Utah, and the 
evidence showed the money was so applied. 

But this court held bis acts not binding on the govern- 
ment, although it had received the full benefit of the money 
so raised. 

We affirm that it is universally true that no act of any 
ministerial officer ever -binds the government when it is 
made in disregard of the provisions of a law of Congress, 
or when the act is not within the scope of the authority 
conferred on the agent. 

if this court were to do an act of a legislative char- 
acter, it would be a nullity, and if Congress should assume 
the judicial functions which belong tothis court, its act would 
likewise beanullity. Ifthe President should assume judicial 

or legislative functions, his acts would be void; and in like 
manner if the land department attempt by a survey of the 
16th section or map X or otherwise to make the outboundary 
in direct violation of an act of Congress passed in the exer- 
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cise of its legislative functions, its actions would be a pure 
nullity. 

Nor could any right be derived by the plaintiff or any- 
bodv else founded on such action. This court, in the case 
of Glasgow v. Hortiz, 1 Bl. 595, condemned map X as not 
having conformed to the act of Congress. There could be 
no estoppel in any event on the defendants, who were no 
parties to map X, nor could their rights be affected thereby. 
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AssuMING THAT Map X, was VALID IT DOES NOT OPERATE 
so AS TO Vest ANY TITLE IN PLAINTIFF. 


In discussing the above question we will first consider it, 
as if the Act of Jan. 27, 1831, and the Missouri Act of Feb. 
13, 1833, had never been passed. The effects of these acts 
will be considered later on, 

Suppose the present suit had been brought in 1839, or 
any time before the making of map X (which was made in 
1840) —the defense would have been that the land was 
reserved for the village schools by the second section of the 
Act of 1812, and thatthe grant of 1820 did not operate up- 
on the land so reserved, and the plaintiff could not have 
recovered. Now conceding it to be true that the accept- 
ance of map X by the village schools cut them out of title 
to the land in controversy, the question remains, did such 
acceptance confer a title on plaintiff which he had not be- 
fore, or cause his grant to become operative, which till that 
time was of no effect. 

This question is solved by a number of decisions of this 
Court. 

In the cases of Stoddard v. Chambers, 2 How. 284; 
Mills v. Steddard, 8 How. 345; Easton v. Salisbury, 21 
How. 426, when the surveys and locations were made the 
title of the Government was covered by a reservation. The 
title afterwards vested in the government by the extinction 
of the reservation. | 
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But this Court held in each of these cases that the after 
acquired title did not pass to, or vest in the claimant under 
the survey and location. We have shown that these decis- 
ions have been followed in Missouri for more than a gener- 
ation past, and it is too late to question them now. In 
Newhall v. Sanger, 92 U. S. 761, a grant was made to a .- 
railroad of the odd numbered sections of land adjoining its 
line. The grant was to take effect upon the filing of the 
map of the proposed line, which was done on Jan. 31, 
1865. At that time the land was claimed under « Mexican 
grant. The grant to the railroad was not to affect any 
land to which a claim had been asserted under a Mexican 
or Spanish grant, and therefore the grant could not take 
effect on Jan. 31, 1865 (when the map was filed and the 
withdrawal for the road was made). The Mexican claim 
was rejected Feb. 13, 1865 or only a fortnight after the 
giant would have become operative by the filing of the map. 
When the Mexican claim was rejected the land became 
once more public land, and it was contended that the rail- 
road grant should thereupon take effect, but the Court 
ruled the law otherwise. 

In Kansas Pacific R. R. v. Dunmeyer, 113 U. S. 629, the 
question before the court was, whether a grant to the rail- 
road which was invalid by reason of a prior homestead 
entry, attached to the land on the abandonment of the 
homestead. The court say, p. 639: ‘It is argued by the 
company that although Miller’s homestead entry had at- 
tached to the land within the meaning of the excepting 
clause of the grant, before the line of definite location was 
filed by it, yet when Miller abandoned his claim so that it 
no longer existed, the exception no longer operated and 
the land reverted to the company —that the grant by its in- 
herent force reasserted itself and extended to or covered the 
land as though it bad never been with in the exception. We 
are unable to perceive the force of this proposition * * * 
No attempt has ever been made to include lands reserved 
to the United States, which reservation afterwards ceased 
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to exist, within the grant, though this road, and others 
with grants in similar language have more than once 
passed through military reservations for forts and other 
purposes, which have been given up or abandoned as 
such reservations and were of great value. Nor is it under- 
stood that in any case where lands had been otherwise dis- 
posed of, their reversion to the government brought them 
within the grant. Why should a different construction 
apply to lands to which a homestead or pre-emption right 
had attached ? ”’ 

The same principles are enunciated in Aurrecoecha v. 
Bangs, 114 U. S. 381, and Leavenworth R. R. ete., v. 
United States, 92 U. S. 733. 

The clear rule recognized in the above cases is, that a 
grant which cannot operate at the time it is made, by 
reason of a prior reservation or claim, does not reassert 
itself nor become operative, although the land subsequently 
becomes public land. 

The plaintiff has referred to several cases in maintaining 
a contrary doctrine, but we believe this does not appear on 
an examination. In Bryan v. Forsyth, 19 How. 338, cited 
by the learned counsel for plamttiff*the facts were these: 
By act of March 3, 1823, it was enacted that each of ‘the 
settlers of Peoria who had settled a village lot prior to 
January 1, 1813, should be entitled thereto. It was made 
the duty of the surveyor to cause a survey to be made. of 
the several lots. ys 

The patent under which defendant claimed was one made 
to Bogurdus in 1838,and granted to him — the land, ** sub- 
"ject, however, to all the rights of any and all persons 
under the act of Congress of March 3, 1823. 

The survey was not made till 1840. 

The court held that the, plaintiff received an  ineipient 
title on the passage of the act of 1823 which was not per- 
fected till the survey was made. 

When the court remarks that Bogardus took his title 
subject to those claiming under the act of 1823, and that if 
3 
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the latter did not claim the land, he ( Bogardus ) would get 
a perfect title, this language must be construed with refer- 
ence to the peculiar nature of the Bogardus patent. That 
patent granted in specific terms, the land subject to those 
claiming under the act of 1825, and therefore he took the 
land subject to their rights, and if they never claimed it 
the grant became absolute. 

Here/fhe intent that the grant should be effectual in case 
the other claims were not asserted is manifested in the terms 
of the grant. Whereus the grant to plaintiff under the act 
of 1820 is general in its terms, and there is nothing in its 
language that indicates that it is St ject to the reservation 
to the village school under the act of 1812 M4 that it 
should become effectual in case that reservation should 
cease. So far from this, it expressly states that if the land 


had been disposed of (and when reserved it had been dis- | 


posed of) there should be no grant at all of the 16th sec- 
tion, but other lands should be selected in lieu thereof. 

The case of Dredge v. Forsyth, 2 Black, 569, is in its 
facts on this point identical with the above case of Bryan v. 
Forsyth, and is therefore not applicable to the case at bar. 

The facts in the case of Beecher v. Wetherly, 95 U. S. 
517, also vary essentially from the case at bar. There the 
reservation to’ the Indians was only of the right of occu- 
pancy whereas the reservation to the village schools by the 
Act of 1812 was of the fee; moreover the Indian occu- 
pancy was considered but femporary, the Court remarking: 
‘* Congress undoubtedly expected that at no distant day the 
State would be settled by white people, and the semi-bar- 
barous condition of the Indian tribes would give place to 
the higher civilization of our race, ’’ and then states that in 
less than eight months afterwards steps were taken by the 
United States to extinguish the Indian title. Now the 


. reservation for the village schools was absolute, and per- 


manent as to the fee, and so intended by Congress, and so 
recognized by it in Acts subsequent to plaintiffs’ grant ( Acts 
of 1824 and 1831), and altogether unlike the temporary 
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reservation of the mere use of the soil for the Indians, 
which was soon to be extinguished. 

Now the plaintiff had no title up to 1840 by reason of 
the reservation to the village schools and the outhoundary 
prescribed by Congress to be run ; concede the effect of the 

— acceptance of map X by said schools was not only to pre- 
vent any assertion of title by them but also had the effect 
of causing the land which had been reserved, to become a 
part of the public /ands of the United States; still on the 
above cases cited by us, irrespective of the Acts of 1831 
and 1833, the grant made to plaintiff in 1820 could not 
operate on land which first became public land in 7840. 

The effect of the Act of 1831 and the Missouri Act of 
1833 will now be considered. 

By the Act of 1831 Congress vested in the State of Mis- 
souri for the use of village schools the land reserved by the 
Act of 1812; and on February 13th, 1833, the Legislature 
of Missouri vested said lands in the Board of St. Louis 
my Public Schools. 

In 1840 the village schools, as plaintiff claims, estop them- 
| selves from claiming the land and thereupon plaintiff argues 
| that the legal title passed from them to him. How the ac- 
| ceptance of a United States survey by a party, by which he 
| is concluded as tothe correctness of such survey, can have 

| the unheard of effect of transferring the legal title out of 
him and into a mere stranger is beyond our comprehencians: 
The effect of the estoppel, if any, was to prevent the village 
schools from asserting their title and there it ended. We 
insist that this acceptanee and approval of Map X can 
have no retroactive effect in any event. TPhatt-eamet- 

aX mrerety pass the title which was then in the village schools 

with the perfect right in them to mandamus the Surveyor 

General to run the outboundary so as to e 

common fields and-to vest the title in the 

still-firther-to divest the title out of the « 

they would otherwise have against the village schools and 

to-vest in the plaintiff all the rights and titles of the Gov- 
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the latter did not claim the land, he (Bogardus) would get 
a perfect title, this language must be construed with refer- 
ence to the peculiar nature of the Bogardus patent. That 
patent granted in specific terms, the land subject to those 
claiming under the act of 1823, and therefore he took the 
land subject to their rights, and if they never claimed it 
the grant became absolute. 

1e intent that the grant should be effectual in case 
the other claims were not asserted is manifested in the terms 
of the grant. Whereas the grant to plaintiff under the act 
of 1820 is general in its terms, and there is nothing in its 
language that indicates that it is subject to the reservation 
to the village school under the act of 1812 that it 
should become effectual in case that reservation should 
cease. So far from this, it expressly states that if the land 
had been disposed of (and when reserved it had been dis- 
posed of) there should be no grant at all of the 16th sec- 
tion, but other lands should be selected in lieu thereof. 

The case of Dredge v. Forsyth, 2 Black, 569, is in its 
facts on this point identical with the above case —, Bryan v. 
Forsyth, and is therefore not applicable to the case at bar. 

The facts in the case of Beecher v. Wetherly, 95 U. 5S. 
517, also vary essentially from the case at bar. There the 
reservation to the Indians was only of the right of occu- 
pancy whereas the reservation to the village schools by the 
Act of 1812 was of the fee; moreover the Indian occu- 
pancy was considered but femporary, the Court remarking: 
‘‘ Congress undoubtedly expected that at no distant day the 
State would be settled by white people, and the semi-bar- 
barous condition of the Indian tribes would give place to 
the higher civilization of our race,’’ and then states that in 
less than eight months afterwards steps were taken by the 
United States to extinguish the Indian title. Now the 


.. reservation for the village schools was absolute, and per- 


manent as to the fee, and so intended by Congress, and so 
recognized by it in Acts subsequent to plaintiffs’ grant ( Acts 
of 1824 and 1831), and altogether unlike the temporary 
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reservation of the mere use of the soil for the Indians, 
which was soon to be extinguished. 

Now the plaintiff had no title up to 1840 by reason of 
the reservation to the village schools and the outboundary 
prescribed by Congress to be run ; concede the effect of the 
acceptance of map X by said schools was not only to pre- 
vent any assertion of title by them but also had the effect 
of causing the land which had been reserved, to become a 
part of the public lands of the United States; still on the 
above cases cited by us, irrespective of the Acts of 1831 
and 1833, the grant made to plaintiff in 1820 could not 
operate on land which first became public land in 7840. 

The effect of the Act of 1831 and the Missouri Act of 
1833 will now be considered. 

By the Act of 1831 Congress vested in the State of Mis- 
souri for the use of village schools the land reserved by the 
Act of 1812; and on February 15th, 1833, the Legislature 
of Missouri vested said lands in the Board of St. Louis 
Public Schools. 

In 1840 the village schools, as plaintiff claims, estop them- 
selves from claiming the land and thereupon plaintiff argues 


that the legal title passed from them to him. How the ac- 


ceptance of a United States survey by a party, by which he 
is concluded astothe correctness of such survey, can have 
the unheard of effect of transferring the legal title out of 
him and into a mere stranger is beyond our comprehension. 
The effect of the estoppel, if any, was to prevent the village 
schools from asserting their title and there it ended. We 
insist that this acceptanee and approval of Map X can 


have no retroactive effect in any event. ‘Phatat-earret— 


AX mverety pass the title which was then in the village schools 


with the perfect right in them to mandamus the Surveyor 
General to run the outboundary so as to include all the 


common fields ang-to vest the title in the government, -bet A Ca zrre6% 


still-firther-to divest the title out of the defendants which 
they would otherwise have against the village schools and 
to-vest in the plaintiff all the rights and titles of the Gov- 
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-ernment, of the village schools and of the defendants under 


his utterly void survey of 1818. _Wedon’t think we peed 


‘pause long to discuss such aproposition as this before this 


high tribunal, although the plaintiff was a total stranger 
to the making of map X. 

That the acceptance of map X by the village schools could 
not have the effect of giving plaintiffa title is most emphatical- 
ly true of the plaintiff's grant, when we consider the proviso 
to which it was subject. The grant was not to operate upon 
the 16th section, according to its terms, if it had been pre- 
viously disposed of, and in that event land contiguous 
thereto should be selected by the State. We have shown 
that having been reserved by the Act of 1812, this particu- 
lar 16th section had been disposed of when the grant was 
made in 1820 to plaintiff. Therefore, by the plain terms 
of the grant no title passed to said section 16, and the 
remedy of the State lay in the selection of other lands. 

In order for the plaintiff to recover the land, it is clear 
that it must have been included in his grant. Here the 16th 


_section had, been disposed of when the act was passed. 


Therefore according to the plain terms of the grant it did 
not come within it. 

As the cases above quoted decide that an absolute grant 
from the Government which cannot operate at the time it 
is made by reason of a prior reservation or claim, cannot 
reassert itself nor become operative, although the land sub- 
sequently becomes a part of the public domain, a fortior? is 
this true of plaintiff’s grant with its proviso. 

When the case comes within the proviso there is no grant 


at all. 
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A. THE UNCONTRADICTED PAROL PROOF SHOWING THAT THE 
GRAND PRAIRIE COMMON FIELD CONSISTED OF A SERIES OF 
LOTS ADJOINING EACH OTHER AND THAT EVERY LOT IN THE 
WHOLE FIELD WAS CULTIVATED PRIOR TO 1803, ALTHOUGH 
NO NAME OF ANY CULTIVATOR IS GIVEN, PROVES A CON- . 
FIRMATION OF EACH LOT UNDER THE ACT OF 1812, AND 
SHOWS A TITLE OUT OF THE GOVERNMENT PRIOR TO THE 
GRANT TO PLAINTIFF BY THE ACT OF 1820. 


B. THar suCH PROOF CONNECTED WITH THE ACTUAL POS- 
SESSION OF Peter LINDELL, FOR MORE THAN TWENTY CON- 
SECUTIVE YEARS BEFORE THE COMMENCEMENT OF THIS 
ACTION IS A CONVEYANCE UNDER THE STATUTES OF Mis- 
SOURI, OF THE COMMON FIELD TITLES BY WHOMSOEVER 
HELD, AND THAT ALL QUESTIONS AS TO SIDE BOUNDARIES 
OR AS TO THE PARTICULAR CULTIVATOR OF ANY PARTICULAR 

_ LOT, AS WELL AS THE LOCATION OF ANY LOT WITH REFER- 
ENCE TO OTHER LOTS, IS IMMATERIAL, SINCE EVERY RIGHT 
AND TITLE TO EVERY LOT HELD OR CLAIMED BY EVERY CUL- 
TIVATOR WOULD PASS TO LINDELL BY OPERATION OF THE 
STATUTES AS EFFECTUALLY AS IF CONVEYED BY DEED. 


This action was brought in 1853, fifty-six years after 
1797, when all cultivation in all the Common Fields around 
St. Louis ceased and never was resumed. Peter Lindell, 
original defendant, had been in actual possession under 
fence for more than twenty years before the suit was 
brought. The evidence proved cultivation of every lot 
and that each lot joined the others but does not name any 
particular cultivator or describe any particular lot. 

Before proceeding to discuss these propositions, we 
deem it proper to recall to the court the nature of the 
Common Fields as shown by this court and the Supreme 
Court of Missouri. : 

In Glasgow v. Hortiz, 1 Bl., it was said: ‘* The term 
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common-field is of: American invention and adopted by 
Congress to designate small tracts of ground of a peculiar 
shape, usually from one to three arpents, in front by 
forty in depth used by the occupants of the French villages 
for the purposes of cultivation, and protected from the 
inroads of cattle by a common fence. The peculiar shape 
of the lot, its contiguity to others of a similar shape and 
the purposes to which it was applied, constituted it a com- 
mon-field lot. It could not be confounded with lots or 
tracts of land of any other character.”’ Again on p. 602, 
it is said, **At this time (1824), the fenees which sur- 
rounded these cominon tields and designated their bound- 
aries had rotted down and the boundaries were difficult to 
ascertain.”’ 

In Menard’s Heirs v. Massey, 8 How., p. 304, the court, 
in speaking of settlements in Upper Louisiana, said: ** And 
then again land was of no material value to such a popula- 
tion who resided in villages and cultivated patches within 
a common fence, where each inhabitant had his portion as- 
signed him by a syndic.’’ 

In Chouteau v. Eckert, 2 How., p. 373, the court say: 
‘* The character and nature of the village right in this coun- 
try is somewhat peculiar. The inhabitants of Upper Louis- 
lana resided in villages almost exclusively and cultivated 
common fields enclosed by only one fenee ; each person who 
cultivated the soil having assigned to him, by the syndie 
of the town, a certain portion of land to cultivate. In thig 
manner the chief tillage of the soil was carried on, the other 
parts of the country being in the forest state.”’ 

In Strather v. Lucas, 12 Pet. 450, the court say: * It 
appears also from the evidence that there was an officer in 
the village called by the inhabitants a syndic and in the 
Spanish laws a regidore, whose duty and authority were to 
see the common fences of the forty arpent lots were kept 
in repair. He would direct them to be inspected, and if 


they were found out of repair, would direct the owner of 
the lot in front of which it was defective to make the re- 


— 39 — 


pairs; if the owner was on a journey the syndic would have 
the repairs made and make the owner pay his share on his 
return ; otherwise he would give the land to another person 
who would make the share of the fence.” And on p. 457 
it is further said: **It is evident that the law which gave a 
title in fee to a village lot by a continued residence of four 
years in a house, neither did nor could apply to a common 
field lot used only for cultivation or pasturage, the owner 
of which could derive no advantage from his mere right of 
property, if the adjoining owners did not keep the common 
fence in repair or pay the syndic for doing it.’’ 

[In Guitard v. Stoddard 16 How. 507, the Court again re- 
fers to **a common fence surrounding and protecting the 
tield lots.”’ 

The Supreme Court of Missouri is equally emphatic and 
clear respecting the nature cf «1 common field. 

In Page v. Scheibel, 11 Mo. 187, which involved a lot in 
this same common field, it is said: ‘* The history of Freneh 
settlements, as I have before observed, is decisive to show 
that no lot of two by forty arpens was ever granted ip the 
Grand Prairie, as a tract of land, disconnected with other 
tracts of a similar shape and independent of any contiguity 
to other common field lots. There may have been vacant 
strips in the common fields. I believe the maps show that 
there were, but this happened only where sink holes or 
other natural obstructions rendered such strips unfit for 
cultivation. The continuity of the common field lots was 
unbroken except by circumstances of this character.’’ 

(Pr. Rec., p. 275) Rene Dodier on July 28, 1825, testify- 
ing as to the Baccane lot, testifies that Baceane had cultivat- 
ed the same until the fence was taken down 28 years ago. 
When he says fence, he, this deponent, means the fence of the 
Grand Prairie.” 

(Pr. Rec., p. 254) August Choutean testifies on June 1, 
1825, that Bouis owned and cultivated his lot forty years 
before and ‘* unti/ the fence was taken down’’ about 28 
years before. 
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(Pr. Rece., p. 233) Baptiste Riviere testified as to the 
Laroche lot that it was cultivated ‘* until the fence was taken 
down.”’ 

These, therefore, are propositions established by the Su- 
preme Court itself as history, as well as by the testimony of 
witnesses. The nature and the reasons for the institution 
of a common-field are equally instructive and interesting in 
this regard. The villages were a thousand miles from the 
world at large, and labor or help was searce, and not sought 
after, or perhaps obtainable. Great proprietors were un- 
known. The common-field was a labor-saving institution, 
and peculiar to the French and Spanish people. Each 
owner kept up his portion of the common-field fence; that 
is, the fence was common to‘all of them. For a one-arpen 
lot he had to keep up 192!/o feet on each end, and his por- 
tion only of the fence along the two sides. 

Thus by keeping a few feet of a fence, his whole forty 
arpents were enclosed, and this was the reason or induce- 
ment for having the tield common. It will be readily seen 
that the continuity of the lots was a necessity, and discon- 
nected lots an absurdity, and, indeed, an impossibility in 
such a common enclosure. ‘The whole field had to be fenced 
In, and a gap in any part of the fence would render it as 
useless as a chain with so many links missing. Now, if 
there were vacant lots no one would be bound to keep up 
that portion of the common fence opposite such vacant lots, 
nor the proportionate part of the side fences. 

Common sense comes in, therefore, to confirm the histori- 
cal fact that the lots in these common-fields always ad- 
Joined each other. 

We do not refer to the evidence of possession of those 
lots in Spanish times which was indisputable and uncontra- 
dicted to show an outstanding title. We repudiate all idea 
of an attempt to prove an outstanding title and conse- 
quently we will not notice any of the points or authorities 
stated by the learned counsel for plaintiff under that head. 
On the contrary we claim that the parol proof of possession 
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prior to 1803 shows first a title out of the government be- 
fore 1820, and so there was nothing for plaintiff’s grant to 
operate on, and second that such title under the statutes of 
Missouri, and by virtue of the possession of Peter Lindell 
was vested in him by limitation, 

The act of 1812 creates a species of land titles wholly 
unknown before or since in American jurisprudence. For 
twelve vears, from 1812 to 1824, the proof or evidence of 
their existence was confined to the fleeting and uncertain 
memory, and lives of then living witnesses. But the prin- 
ciple mullum tempus occurrit regi — no time runs against the 
Government — was always a part of our jurisprudence. So 
that in course of time the Government could have reclaimed 
every particle of land confirmed or conveyed away by the 
Act — and if surveys of public lands were allowed within 
these Common Fields, the vendees of the government, 
whether the schools, under the sixteenth section, New 
Madrid locators, or other grantees of the government 
could also oust every one of the confirmees, if their 
patents were not issued so as to limit their actions. To 
obviate so peculiar and unjust a condition of things Con- 
gress reserved the right, by the Act of 1816, to survey 
these, as well as other lands, and in 1824 enacted that any 
confirmee might prove his right before the Recorder of 
Land Titles, whose certificates should be evidence of a con- 
firmaution under the uct of 1812. But, as has often been 
held by the courts, this permission did not bar the right to 
prove the fact of cultivation prior to 1803, orally, and thus 
esteblish a confirmation by parol. A party might produce 
his certificate, and also prove the fact of cultivation, and 
thus have a double defense. 

The plaintiff stood by for more than twenty years during 
which time the living witnesses of the cultivation were dy- 
ing and passing away, and when, according to their theory 
of the law, the longer time the defendants remained in the 
actual possession, the worse their title beeame. While the 
repeal of the mullum tempus rule by Missouri was subse- 
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quent to the commencement of this suit, it is worthy of 
being considered in the deliberations on the point, we are 
now discussing, because it shows the spirit and policy of 
the State as to these stale claims, even when urged by the 


State itself, and that the same spirit and _ policy should 


prevail in the administration of its laws—not to the 
extent of denying a clear legal right — yet to be invoked in 


all matters where the nght was not clear. 

When the State, or United States, comes into this Cour' 
as a suitor, it must submit to the same rules of evidence, 
the same rules of justice, and the same principles and_ poli- 
cies of law, as the humblest individual. Such is the ma- 
lesty of the law that all suitors are equal before it. 

Therefore, while no limitation may run against the phuntiff 
as to his own title, : ATit was in the State, yet this 
Court will enforce not against his title, but in favor of de- 
fendant’s title, asserted after so many years and under 
such peculiar circumstances those just rules and principles 
which, on account of the effacing effect of time, have been 
adopted for the protection of ancient possessions, and 
which possessions are and must be considered as innocent. 

W hen we admit, for argument, that the plaintiff's title is 
valid under the 16th section survey of 1818, and the 
Act of 1820, notwithstanding it is within the Common 
Field, the contention passes beyond the plaintiff's case alto- 
gether, and we come to examine and determine whether 
the defendants have shown a title in themselves or others 
under the act of 1812. As to this part of the case the 
plaintiff is no longer in the attitude of vendee of the sover- 
eign. He is just the same as any other suitor, and has no 
other immunities than any private individual would have. 
His sovereign immunity is exhausted when no limitation is 
enforced against his zs own title. He becomes, as to de- 
fendant’s title, a mere individual. 

The ‘* Permissions to settle ’’ or ‘* Concessions ’’ were 
always regarded and treated as property by the inhabitants 
and by our government. The owner of a concession, like 
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the owner under a deed or patent with us, held and claimed 
his land although not in actual possession and thus each 
cultivator continued as a claimant up to 1812. No one was 
allowed to cultivate a common field lot without a conces- 
sion or permission ( West v. Cochrane, 17 How. 413), and 
the law imposed certain duties on each cultivator which he 
Wis bound to perform on pain of forteiture of his rights. 
The cultivators were not mere squatters. We by no means 
say that proof of a concession is at all necessary to establish 
a confirmation under the act of 1812. It only shows that 
the cultivators were holders with rights and not mere squat- 
ters. So much solicitude has Congress shown in the pro- 
tection of these possessious and inchoate rights that it not 
only passed the act of 1812 confirming them, but many 
other acts for their perpetuation’ and benefit. 

If any of these cultivators had abandoned their titles or 
the same were forfeited prior to 1812 it is for the plaintiff 
to prove the same. We admit that the burden in the first 
Instance is on the defendants to prove a cultivation. But 
when they have done so, as in this case, by indisputable and 
conclusive evidence the burden then shifts and the onws is 
on the plaintiff to show that the presumption of a claim 
arising from the fact of cultivation had been abandoned or 
forfeited. 

The plaintiff has not offered or given or pretended to 
have a scintilla of evidence of the kind. That the.onus 
should be on plaintiff should particularly hold true as 
against the ancient possession of the soil which has been in 
the possession ° of the defendants and those under whom 
they claim for several generations. 

Moreover the burden is upon him for this reason: He 
cluims title by reason.of abandonment. It is a well settled 
rule of law that the plaintiff m@#st aflirmatively show the 
existence of all facts essential to his recovery. As aban- 
donment or forfeiture here is essential to his recovery (he 
having no title till it is shown ) the burden is therefore upon 
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| him. The following Missouri authorities sustain our view 
that the burden is upon him who alleges abandonment. 


Fine v. School, 39 Mo. 59 (see instruction No. 2, p. 
63 given for plaintiff and expressly approved in opin- 
ion ). 

Also Tuyon v. Laden, 33 Mo. 205; 

Clark v. Hammerle, 36 Mo. 620. 


Even if plaintiff had proven that the lots had ceased to 
be cultivated this would not aid him. No presumption of 
abandonment can arise from the mere fact of non-cultiva- 


tion. 
| On this point the Supreme Court of Missouri in Page v. 
| Scheibel, 11 Mo. 183, says: — 


‘¢ This abandonment is supposed to be made by proving 
Calve’s removal to Florissant in 1792-3; his ceasing to 
cultivate the lots afterwards, and his never at any subse- 
quent period making any claim for the same before any of 
the authorities of the United States.’’ It then says (p. 
184): ** The mere fact of a removal to an adjacent village 
and ceasing to cultivate the common fields could not be re- 
garded as an abandonment. ALL CULTIVATION IN THESE 
FIELDS HAD CEASED FIFTEEN YEARS OR MORE PREVIOUS TO THE 


act (of 1812). Nor did Congress require that the claim 
should be presented to some officer, or tribunal of the Fed- 
eral Government.’’ The opinion goes on to state that the 
claimants were not required even to present their claims for 
confirmation to the Recorder of Land Titles under the 
Act of 1824, and it lays down the doctrine that ** the mere 
inaction of the villager cannot then be considered as aban- 
donment *’ (italics inthe opinion). Some act or conduct 


which would amount to a disclaimer, might with propriety 


be so regarded. An abandomemt by the Spanish laws was 


quitting the possession of the property with the intention 


that it should no longer be the property of the possessor. 


This intention must of course be inferred from the facts.’’ 
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In Clark v. Hammerle, 39 Mo., the same Court, on p. 
.639, says: ** To constitute abandonment there must be a 
departure of the owner corporally from the land, with the 
intention thatit shall be no longer his.’ And p. 640, it 
says: **Ceasing to cultivate, mere inaction, removal to 
another place, is not enough, without some act of disclaimer 
or other fact importing or showing a positive intention to 
abandon all claim of ownership.’’ 

This point was elaborately argued by the learned counsel 
for plaintiff in the case at bar in the Supreme Court of Mis- 
sour! but without avail to him. 

We have shown above, not only by repeated decisions of 
this court and the Supreme Court of Missouri, that each 
common field was surrounded by a common fence, but also 
by the direct testimony of Rene Dodier and others, that the 
common field of the Grand Prairie itself was surrounded by 
a common fence. 

Of course, no one could enter the enclosure without a 
lawful right and without being subject to those duties im- 
posed by the syndic and rigidore. 

Consequently, when we show that every lot in this field 
was cultivated, we prove not 2 roving, temporary occupa- 
tion such ag** hunters and trappers,’’ as plaintiff designates 
it, but a permanent, lawful ** possession inhabitation and 
cultivation,’’ under such legal right as then was common in 
this portion of the country, and precisely the cultfvation 
contemplated by the act of June 15, 1812. 

The fact that the plaintiff for more than twenty years 
made no claim or protest against Lindell’s possession, while 
it does not bur his own title, proves that plaintiff consid- 
ered that these lots had been confirmed. Such possession 
comes in aid of the proposition that they were confirmed. 
In the ascertainment of the fact which when shown is in 
effect a confirmation under the act of 1812 —the long con- 
tinued and actual possession by Lindell and the acquiescence 
of plaintiff in such possession strongly aids the proof of 
confirmation. The parties themselves must have so consid- 
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ered and treated the matter as if the confirmations had 
been made. This evidence, therefore, should be read by 
the light of the actions of the parties themselves and treated 
the same as any other deed or evidence whatsoever pro- 
duced in support of an ancient and bona fide possession. 

Thirty years’ possession proves a seal to a sheriff's deed natin 
under which the possession is held, although the original 
deed is produced and has no seal. Hammond v. Gordon, 

93 Mo. 223. It admits a deed that is not acknowledged or 

proven according to law. It presupposes that the posses- 

sor’s witnesses are dead. In short it relieves the possessor 

from that strictness of proof required as to recent transac- 

tions. The interests of society requires il certain degree 

of precision in evidence of recent affairs; the repose and 

interest of society equally demand a lesser degree or pre- 

cision In the proof of ancient transactions and in support 

of ancient possessions acquiesced in by the parties. The 

name of the cultivator and the description of his side 

boundaries are in any event immaterial unless his right was —_- 
abandoned or forfeited. Abandonment or forfeiture are 
exceptional ; the claim follows the cultivation under a right. 
It is only to the extent of these exceptional matters that 
we appeal to the rules applied to ancient evidence and pos- 
sessions. 

The decaying nature of the evidence Congress chose to 
give defendants of their titles under the act of 1812, in 
legal contemplation was known toall the world including the 
plaintiff. For thirty-three years, during which the property 
has changed from country to city property, and its value 


risen immensely, and the march of a great city has sur- 


rounded and covered it: when all the witnesses who could 


prove the names of the cultivators and the precise location 


of their lots are as matter of law presumed to be dead, and 


are in fact dead; he prays this court to require the defend- 


ants to produce this proof, because it might perchance ena- 


ble him to prove abandonment or forfeiture. Our answer 


is, that if he had brought his case in reasonable time, that 
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if he were not guilty of the grossest laches, we perchance 
could have easily obtained the evidence he demands. Al- 
though his title is not barred he cannot take advantage of 
his own laches and defeat his adversary by his own delay. 
It would be harsh and unjust to require defendants to pro- 
duce proof when from the facts of the case the presump- 
tion is that the evidence is lost by reason of the plaintiff's 
delay to enforce his right, if any, especially when such 
proof is not the prime essence of the confirmation and is 
demanded by him on the most technical grounds, and when 
it is not shown to deprive bim of any right he has, but only 
to allow him to produce evidence of abandonment which he 
does not pretend to have and which the great lapse of time 
conclusively proves he never can get or produce. The in- 
tention to abandon must be proven to have existed in the 
mind of the cultivator prior to the act of June 13, 1812, 
because a confirmation under that act is a Congressional or 
American fee. 

Spanish law did not apply to it, and it could not be 
abandoned. 

Now is it not absurd to reverse this case merely to let 
plaintiff attempt such proof as that? 

The Supreme Court below held that the proof of cultiva- 
tion wis sufficient to show a title out of the government prior 
to plaintiff's survey in 1818 or his grant in 1820. 

The principle of our position that the title passed from 
the United States to the confirmees under the Act of 1812 
is well illustrated by the case of Marsh v. Brooks, 8 How. 
22%; which presented on this point a very similar question 
to the case at bar. In that case the plaintiff claimed 
under a patent dated February 7, 1839. The defendant to 
show that the title had passed from the government at the 
time of the issuing of the patent relied on a treaty made 
August 4, 1824, between the United States and the Sac and 
Fox Indians, reserving the land in dispute for the half 
breeds, and an Act of Congress of June 30, 1834, relin- 
quishing the reversionary or contingent interest of the 
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United States in the reservation above mentioned to the 
half breeds. 

The plaintiff made the point that none of the half breeds 
were in existence at the time of the trial, and hence there 
was no outstanding title in them, but the court held it imma- 
terial saying, ** It was necessary for the plaintiffs to show 
themselves to be owners of the land and to recover on the 
strength of their own title; and if the land had been pre- 
viously granted nothing was left to pass by the second pat- 
ent.”’ | 

Any doubt should be resolved in favor of the correctness 
of the decision of the Missouri Supreme Court because in 
these old land cases in which questions of a purely local 
character are involved, this court will not disturb the 
decision of the State tribunal unless it has plainly erred. 
In Gamache v. Piquignot, 16 How., p. 468, it is said, 
‘* Nor will we add any views of our own in support of the 
‘* State decisic n for the reason that the questions here pre- 
‘*sented are peculiarly local, being limited to the city of St. 
Louis and a few villages in the State of Missouri, the pub- 
lic at large having no concern with any question presented 
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‘‘in this cause. 
‘‘*And after this consideration we here tuke oceasion to Say 
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that although it is in the power of this court and made its 
‘* duty, to review all cases coming here from State courts of 
‘* last resort in which was drawn in question and construed 


‘* prejudicial to a party’s claim, the constitution or a law of 


‘*the United States or an authority exercised under them, 
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‘ stillin this peculiarly local class of cases asserting titles to 
‘town and village lots, confirmed by the act of 1812, we feel 
‘‘exceedingly indisposed to disturb the State decisions. 
So far, the ability and soundness they manifest have com- 
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manded our entire concurrence and respect and are likely 
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to do so in the future.’’ 
The learned counsel for plaintiff refer with pious unc- 


tion to the opinion of Judge Lewis of the St. Louis Court 
of Appeals. It is a little remarkable that they have en- 
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tirely forgotten and therefore omitted to refer to the opin- 
ion of Judge Thompson of the St. Louis Court of Appeals 
per contrary. 

It will be a long time before this court will consider the 
divided opinion of the judge; of the St. Louis Court of 
Appeals as better authority than that of the Supreme Court 
of Missouri thrice given unanimously in the particular case. 
The so called opinion of Judge Napton in Hammond v. 
Coleman was never filed, published or recorded or treated 
as authority by the Supreme Court itself. It was cited by 
the learned counsel in the argument belowand was not even 
noticed by the court. 

THE RIGHTS, TITLES AND CLAIMS OF EACH 
AND EVERY CULTIVATOR VESTED IN PETER LIN- 
DELL BY VIRTUE OF HIS POSSESSION AND BY 
OPERATION OF THE STATUTES OF MISSOURI. 

The State statutes provide that the possession not only 
bars the remedy but passes the title to the possessor. 


Allen v. Manstield, 82 Mo. 688; 

Ekey v. Inge, 87 Mo. 493; 

Merchants’ Bank v. Evans, 51 Mo. 335; 
Leftingwell v. Warren, 2 Black, 599. 


Under this the possession is as effectual as a deed could be 
to pass to and vest in Lindell the rights and titles of any 
and every body whose lots were confirmed. It is quite im- 
material who the confirmee was. It is immaterial where or 
how the side lines run or who were neighbors adjoining 
them, nor how many conflicting titles or claims, nor how 
many surveys there were, nor whether they were right or 
wrong, valid or void. The omniverous possession swal- 
lows them all up and vests them in the possessor. Prior to 
the time when the statute operated to pass the title Lindell 
could set up these titles as outstanding, but after the time 
lapsed they were no longer outstanding. Not only does 
the title pass and vest but the character of the plea is wholly 
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changed. An outstanding title is not favored by the court. 
It is a defense founded not upon the right of the party set- 
ting it up, but upon a title vested in a third party. As 
shown in the argument of the learned counsel for plaintiff 
many harsh and technical rules are applied to it. But a title 
vested in an ancient possessor, whose possession has been for 
the full period prescribed in the statute, is viewed by the 
court with great favor, not only as a matter of justice to 
the defendant, whose evidence is justly and conclusively 
presumed to be lost by the lapse of time, but also, for the 
repose of land titles and the protection of innocent pur- 
chasers. 

When this possession is backed by conveyances to Peter 
Lindell in ancient times from the representatives of 
Laroche, Bouis, Baccanne and Bizet, to whom concessions 
were made for lots in the Grand Prairie, and by surveys 
made and approved by the Land Department, and when as 
we have shown above, every lot in the Grand Prairie was 
cultivated and must have been conceded and the same and 
many other lots have been surveyed by our Government, 
and when the actions of the parties both plaintiff and de- 
fendant for thirty-three years substantiates and is only to be 
accounted for on the supposition that the lands were con- 
firmed and the title well vested in Lindell, the conclusion in 
law as well as in fact is irresistible that these lots were con- 
firmed and that the evidence as to the name of the cultivator 
and the description of his lot was obtainable at any time 
during the generations in which the cultivators or their 
friends lived. ‘The parol evidence is sufficient to prove the 


confirmations under the Act of 1812. 


On the evidence defendants could support an ejectment. 
Suppose A conveys white acre to X: and B conveys 
bluck acre to X; that X brings ejectment for both acres; 
that he cannot prove which is whiteacre and which is black, 
nor the boundaries betweenthem. Is there any doubt that 
he would mairtain his action ? 
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Suppose plaintiff in ejectment shows title under both A 
and B; that the /ocus in quo was near the division line be- 
tween A and B. He could not prove whether the premises 
were on A’s or B’s land, and they might be on either or 
both; but he proved that A was bounded by B and vice 
versa. Would any contend that the plaintiff could not re- 
cover? 

The defense in this case is sufficient even under the most 


technical rules of law. 
VIII. 


Tue DerENDANTS AGREE WITH THE LEARNED COUNSEL FOR 
PLAINTIFF THAT THE SUPREME Court OF MISSOURI HELD 
THE SURVEYS IN THIS CASE aS Prima Facre EVIDENCE OF 
THE LOCATION OF THE CONFIRMATIONS AND IN THIS WE 
SuBMIT THERE WAS NO ERROR. 


Many of these Cozzen’s surveys of the Grand Prairie lots 
were before this court in the cases of this same plaintiff v. 
Hortiz, Hardy and others and were held valid. (See 
Milburn v. Hardy and tive other cases in 28 Mo. 519; same 
cases in U. S. Supreme Court, 1 Bl. 599). 

Each of these surveys declare and in the most prominent 
and glaring manner show that they were made under 
and in satisfaction of the several certificates of confirma- 
tions. Each survey states a perfect description by mete#and 
bounds at the time they were made. The names of the 
adjacent owners are referred to as parties for whom the ad- 
joining lots had been surveyed without, in the least, at- 
tempting to show or stating that they were owners, or that 
the surveyor had examined their titles, or that they were 
rightfully surveyed at that place. For instance, Lacroix, 
who is mentioned as north of Laroche, might be wrong- 
fully located next to Laroche, as well as Laroche next to 
him. Will this court for a moment hold a_ regularly ap- 
proved survey — which gives metes and bounds as_ they 
exist when the survey was made, although it purports to be 
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and is made under and for the purpose of locating the land 
described in the certificate of confirmation to be absolutely 
void ? If so this court will reverse a line of decisions in 
Missouri running through a period of more than forty years 
and there would searcely be a valid survey left in all St. 
Louis. We insist that where a survey is made under the 
authority of and sanctioned by the land department, and 
accepted by the confirmee and where it shows on its face that 
it was made in satisfaction of the confirmation and for the 
purpose of locating it that itis prima facie valid against all 
the world and conclusive as between the government and 
the confirmee. We admit that discrepancies between the 
confirmation and the survey as to the names of the owners of 
the side lots may go to the jury on the prima facie case, 
but we deny that the survey is void on that account. The 
Circuit Court did not as trier of the fact find that the sur- 
vey was wrong, but it held as matter of law that it was void 
because its calls for side owners were not the same as the 
‘alls contained in the confirmation. 

There are three tracts of land in controversy, (the Lar- 
oche, the Bouis and Baccanne and the Bizet), but as a 
matter of brevity we will consider the point under discus- 
sion only with reference to the Laroche, which will serve as 
a sample of the other tracts. The certificates of confirmation 
and surveys of the other tracts are identical in their features 
with the Laroche and therefore a discussion of the law 
pertaining to the latter is equally applicable to the former, 
Now the calls in the Laroche confirmation are for land on 
the north formerly owned by Parent and on the south by 
land formerly owned by Rondo. (See Pr. Rec. pages 435 
and 436.) This certificate was issued in 1825. The sur- 
vey was approved in 1855 and states (See pr.Rec.p. 239) :— 

‘‘This being the tract of two by forty arpents confirmed 
to Louis Laroche’s legal representatives by the Act of Con- 
gress of June 13, 1812, entitled, &., the extent and bounda- 


ries of which were proven before Theodore Hunt, Recorder 
of Land Titles,’’ &c. Then follows the plat. Then follows 


‘ perfect description omitting the northern § and 
southern neighbors. It begins in the middle of the Olive 
Street Plank Road, being the southeast corner of the Louis 
Lacroix survey. It refers to Lacroix’s survey in common 
with the Conway, and even the Sixteenth Section survey, 
to many culverts, stones, trees, roads, etc., but all for de- 
scription only. The plat shows the survey 1664 for Louis 
Lacroix on the north and survey 18135 for Vincent Bouis on 
the south. Neither the plat, the description, or any thing 
whatever, makes any allusion to Lacroix or Bouis, or any 
other person as being the owners or claimants of the ad- 
joining land in 1825 when the confirmation certificate issued, 
or af any time prior to that time. 

Suppose Parent had become owner of the north lot, say 
in 1810, and had sold to Laeroix in 1811 and Rondo had 
bought and sold to Bouis inthe same way. Would not Parent 
und Rondo be former owners and yet the survey be strictly 
correct? The calls of the survey approved in 1855 for Bouis 
and Lacroix are perfectly consistent with Parent and Rondo 
us ** former owners’’ as stated in the certificate of confir- 
mation. There is therefore no conflict between the two 
and the trial court committed error in rejecting the surveys 
as worthless, and the Supreme Court below wis right in 
holding them prima facie correct. Besides until 1812 land 
could be and was sold by parol and hence Parent might 
have owned or claimed the lots and yet not appear at all o 
the record. 

li: Page v. Sheibel, 11 Mo. 173, the contest was between 
a New Madrid title, which emanated from the Government, 
and one of these common field lots under Calve in the 
Grand Prairie. 

The title relied on by defendant is clearly stated in the 
opinion (p. 187), **In the present case the lot reeommended 
for confirmation is deseribed as a common field lot in the 
si90 Prairie Common Fields; and as the same lot conceded 
by St. Ange to Calve in 1768, and recorded in Livre Terrien, 


No. 2, p. 17. The concession thus referred to, also de- 
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scribed the lot as in the Grand Prairie Common Fields, and 
also states that it lies between the Widow Mareschal and 
the Little River. Nothing is known or no information is 
given on the Record as to the existence or residence of the 
Widow Mareschal, but the lot in controversy does not 
touch the Little River.”’ 

On above vontirmation a survey Was made, and (as shown 
on p. 173), the survey bounds the lot on one side by 
Chancellier, and on the other by Dunnegan, alias Beuvoisier 

The ca!l in the confirmation (although a material and nat- 
ural boundary ), for Little River was rejected by the court, 
(page 187), on the ground that the lot intended to have 
been confirmed could not have touched it. 

The Calve or Common Field title prevailed in the case, 
although the calis in the concession and confirmation were 
not the same as those in the survey. | 

The survey was upheld, although it did not locate the 
land on the Little River at all, as called for inthe confirma- 
tion, nor Lound it on either side by the Widow Mareschal. 
That case went a long ways further than what we are con- 
tending for in the present case. The surveys in the present 
case do not conflict with the certificates of confirmation ; for 
the owners of adjoining land whom they eall for is consis- 
tent with a prior but different set of owners called for in 
the certificates of confirmation, and thus the same land be 
described, though the calls in the two be different. 

In Joyal v. Rippey, 19 Mo. 660, there was a confirmation 
giving a lot a uniform width of sixty feet. The survey 
guve the lot Ol One end but fifty-four feet. ft Wis COleE 
tended that this discrepancy between the contirmation and 
survey showed that the latter was incorrect, but the survey 


Wis sustained by the court, and held valid. 
See also Garner & Dickson v. Norris, 1 Yerg. 62. 


In Boyce v. Papin, 11 Mo. 25, the court says: ** In this 


instance the lot confirmed was a barn lot on the hill in St. 


Louis, and was to be surveyed according to the possession 


of Chouteau. The usual size of these lots was 60 by 120 
feet, and the possession of Chouteau was to determine its 
position. Touscertain the locality of a barn lot in 1842, de- 
pending upon a possession prior to L804, where perhaps 9 
barn has not stood for thirty or forty years, is a matter de- 
pending upon the fleeting memory of witnesses, and where 
the position of the barn a few feet north or south may vary 
the position of the lot. The surveyor is not a judicial offi- 
cer bv whom the question of locality is to he definitely 
settled, although itis a maller of fact lo be investigated by 
him in the execution of his surwe VE His survey cannot 
therefore be generally conclusive of locality, because it be- 
longs only toa judicial tribunal to determine the locality of 
title, after that title has enuinated from the United States. 
Ti rs prima fact eridence of locality, hecause at is the act Oo; 
an 0 fhice y entrusted hy law with the pe r formance of this 
work.” 

In MeGill v. Sommers, 15 Mo. 87, the Supreme Court, 
after citing the act of the 29th of April, 1816, which pro- 
vides for surveys of ** all lands the claims to which have 
been or may hereafter be contirmed,’’ then declares ** sur- 
veys of these claims are alike necessary to the claimants 
and the vovernment. The acts of Congress thus imposing 
the duty upon the officer acknowledge the right of every 
person having such claim, to have his land surveyed. Wehen 
the survey is made and passes through the examination and 
receives the sanction contemplated by law, it 1s conclusive 
upon the government. Itis in like manner conclusive upon 
ull persons who claim title to the land under titles originat- 
ing subsequently to the survey. J/¢ is prima facie evidence 
of locality against all pe rSOTLS who claim under anh opposing 
title: for to make it less would be to deny to the claimant the 
right to have his land designated and set off to him, which 


the laws have alwa Ys conferred. 
These surveys, like that of the Sixteenth Section, for 
plaintiff and the boundary survey (Map X) were made 
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under the act of 1816, and were likewise approved by the 
Secretary of the Interior and accepted by the claimants. 
jut now the views of the learned counsel undergo as com- 
plete a conversion as that that overcome St. Panl. They 
see by a Dew light. On one puge they attempt LO prove 
that the village schools may be surveyed into or out of their 
lots; that Map X surveys the plaintiff into this title and 
the defendants out of theirs, but on the other page they 
discover these othe Surveys do not} conclude the confirmees 
because the yovernment cannot survey them into or out of 
their lots ; that the surveys do not derive their legal effect 
from the fact they were made by the United States, but 
they must show on their face that they ** conform’ to the 
calls in the confirmation certificates although those calls are 
for former owners or claimants and who, of course, might 
have been such owners or claimants at any time for forty 
years previous to 1825, when the certificates were issued. 

When Cozzens was making these surveys he was acting 
for the government; his acts were subsequently approved 
and his instructions became immaterial because his surveys 
thereby became the act of the land department. 

His instructors were acting under the authority of the 
act of 1816. The right to make the survey implied the 
right to give notice, assemble the old inhabitants and neigh- 
bors, to examine the ancient corners, to have the ancient 
landmarks pointed out by the witnesses on the ground, to 
take their affidavits; to satisfy himself in the practical or- 
dinary and usual ways and methods. When he so acts, he is 
as much the excutive department of the government as the 
President himself. 

If he could not decide that and yet if he had to ascertain 
who were the adjoining owners, how could he ever survey 
the land? 

The law is and long has been perfectly well settied that 
the survey is the act of the rove=entl when accepted by 
it and if it purports to survey the confirmed land it is prima 


facie evidence, leaving the question open to strangers 


whether it is the land contirmed or not. It would be un- 


heard of law to deny to the Surveyor General’s office and 
the executive department the right to examine deeds, docu- 
ments, persons, monuments, ete., for the purpose of making 
the surveys, although they may smack of the judicial fune- 
tions. If the government and the grantee accept the sur- 
vey it binds them, otherwise not. 

It would deny to the Executive Department all the usual 
means of executing its duties and functions under the act 
of 1816 or other acts with intelligence and justice. 

Such a rule will nullify every one of the surveys of the 
Grand Prairie Field lots. 

This very survey was considered valid in Milburn v. 
Hardy, 28 Mo. 519 (same case in 1 Bl. 595). 

The fact that these lots were, in ancient times, of but 
little value, bought and sold by parol, like so many chick- 
ens, and the confusion as to titles and locations, coupled 
with the treaty obligation to perfect the titles, strongly 
illustrate the reasons for the prohibitory reservation as 
against any government surveys being made in any of the 
Common Fields. If that prohibition had been respected 
the government could have made these surveys in its own 
way. There would have been no intruder between it and 
the unlettered, but ancient inhabitants and Jona fide owners 
of the lots. There would have been no fine spun technical- 
ities to avoid surveys, when fairly and honestly made gnd 
accepted by the government and the confirmees. 

While we insist that the character of prima facie evi- 
dence, must as a matter of law, be accorded to these sur- 
veys before there can be any inquiry into their correctness 
by evidence a/iunde, we may, and do still insist, that this 
record shows no direct evidence to impeach them, that 
there is not a particle of direct evidence that the Laroche 
contirmation, which must be admitted to be somewhere in 
the Grand Prairie, was at any other place than where it has 
been surveyed. The only evidence to show its erroneous 
location consists of other surveys and other confirmations 
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and titles. Nowit is obvious that if this title depends upon 
other titles and their locations, there would, in order to ar- 
rive ut any satisfactory conclusions, have to be a complete 
trial of the other titles as well as their surveys. Sucha 
thing is absolutely impossible in a court of Justice. 

All the evidence of this character given by plaintiff, con- 
sists of surveys, deeds between private parties, etc., to 
which defendants and their grantors were strangers; if 
such evidence be admitted to prove that our surveys were 
erroneous surely the statements and affidavits made by 
witnesses on the ground after notice to all the world would 
be admissible to prove the validity of our surveys, and thus 
on plaintiffs own theory, Cozzens was not acting in any 
extraordinary way especially as the evidence was taken 
solely for the information and satisfaction of himself and 
his superiors in the land department. 

Every presumption should be indulged in favor of these 
surveys, made as they were by a duly constituted official of 
the United ,States, and approved by the government, and 
especially in Suppo) of the ancient possession of the soil; 
and especially is it unjust to apply barsh, rigid rules to land 
titles, which had their origin in times where land was so 
cheap that all formalities were dispensed with, and land 
could be sold by parol. 

We believe it would be well to bear in mind what this 
court said in Strother v. Lucas, 12 Pet. 447, speaking of 
the owners of these common field lots :— 

‘¢ The simple settlers of St. Louis then little thought that 
the time would ever come when under a stranger govern- 
ment, the sales of their poor possessions made in the hall 
of the government at the church door after high mass, en- 
tered on the public archives, as enduring records of their 
most solemn transactions would ever be questioned by strict 
rules of law or evidence.’ | 

In the Maxwell Land Grant case, 121 U. S. 325, this 
court said : — 

‘¢ Where the purpose is to annul a patent, a grant or 
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other formal evidence of title from the United States, the 
respect due to such an instrument, the presumption that all 
preceding steps required by law, had been observed, the 
importance and necessity of the stability of titles depend- 
ent on these official instruments, demand that the effort to 
set them aside should be successful only when the allega- 
tions for which this attempt is made are clearly stated 
and fully proved.”’ 

The Cozzens surveys are prima facie valid, having been 
made by a public official of the United States under the 
sanction of ear bath and in the discharge of a public duty. 
It is a presumption of law that the officers of the United 
States have properly performed their duty. 

United States v. Crussell, 81 U. S., p. 1, R. R. Co. ». 
Stimpson, 14 Pet. 448; Hessee v. Bradshaw, 4 W.C. C. 171. 

We further contend by the express /anguage of the said 
act of April 29, 1816, the surveys were admissible in evi- 
dence which provides (on p. 526, 3 Statutes at Large) 
f‘and any plat of survey duly certified by said surveyor 
shall be admitted as evidence in any of the Courts of the 
United States or the Territories thereof.’’ 

Therefore it was against the spirit and intention of this 
act when the trial court rejected the surveys and held them 


to be no evidence. 
».¢ 

Even if the surveys were invalid and did not conforn*to 
the certificates of confirmation (which we deny), still their 
correctness or validity cannot be questioned by the plaintiff, 
as they are conclusive as to him. 

The certificates of confirmation and surveys thereunder 
are conclusive upon the Government ind the defendants, 
and neither the Government nor the defendants can deny 
their correctness. 

Carondelet v. St. Louis, 29 Mo. 527; 
McGill v. Sommers, 15 Mo. 80; 
Millburn v. Hardy, 28 Mo. 520. 
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The fact that the certificates of confirmation and surveys 
in this case were made ‘* subsequent/y’’ to the Act of 1820 
giving the plaintiff the 16th section, in nowise impairs 
their validity or affects their admissibility to show that the 
land in controversy was confirmed under the Act of 1812 
to the respective confirmees. This has been so adjudged as 
shown by the following decisions: 

In Milburn v. Hardy, 28 Mo. 519, the State Supreme 
Court had under consideration this identical Laroche title 
on the one side and the plaintiff's school title on the other. 
The very questions involved in this case as to the Laroche 
tract were involved in that case and decided by the court. 
Judge Napton delivered the opinion, and on page 519 he 
says: ‘* The only question discussed in the case was the 
admissibility of the proceedings before the recorder of land 
titles (Hunt) under the act of May 26, 1824, and the certi- 
ficate of his successor ( Renard ) of a confirmation to Laroche 
of the lot in controversy under the act of June 13, 1812, 
and the survey by the surveyor general of the United 
States, or under his directions in 1855.”’ 

This testimony was objected to because it was made un- 
der a law passed subsequent to the consummation of the 
plaintiff’s title. 

The court held that ** There is no distinction between the 
title to commons and that to field lots or town lots so fur as 
this question is concerned. A survey of the St. Lonis 
commons made in 1832, twenty years after the United 
States had parted with all interest in the land within the 
survey, has uniformly been received in evidence as prima 
facie proof of the extent and boundaries, not only against 
the United States 4ut all opposing claimants deriving title 
therefrom. This practice has received the sanction of the 
Supreme Court of the United States in several cases.’’ 

The Court after remarking that certificates of confirma- 
tion and surveys thereunder are admissible, though ** made 
after all interest in the property had passed from the Gov- 


ernment,’’ then adds, ‘* The case of Jarvis v. Gaueno, 6 Mo. 
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330, a case decided nearly twenty years ago, the same posi- 
tion now assumed in opposition to the admissibility of this 
kind of testimony under the Act of 1824 was taken by Mr. 
Gever and fully discussed, and I need hardly add with 
great ability. It was urged then as now that the United 
States could not invest one of their subordinate executive 
officers in Missouri with guas? judicial funetions to pass up- 
on the validity, and fix the locality of titles which had years 
before entirely passed from the Government and on which 
it had ceased to have any control. But the Court consid- 
ered the matter then as res adjudicata.”’ 

In Soulard vw. Allen, 18 Mo. 590, the plaintiff claimed 
under a title which vested in him in 1816, and a survey of 
the same in 1818. The defendant claimed under a certifi- 
cate of confirmation issued by the recorder under the act 
of 1824, showing a confirmation by the act of 1812. The 
defendant’s survey was made in 1834. The court held that 
the defendant’s certificate of confirmation and survey there- 
under, although both were years subsequent to the act 
granting plaintiff title were nevertheless valid to show title 
in defendant as a confirmee under the Act of 1812, and 
thus cut out plaintiff whose title originated in 1816. 

It is an undeniable proposition, that if the plaintiff's title 
had originated subsequently to the certificates of confirma- 
tion and surveys in this case, the plaintiff could not deny 
their correctness or validity for the plain reason that they, 
being binding on the Government, would be equally binding 
on the plaintiff as the grantee of the Government. 

For illustration, suppose that the certificates of confirm- 
ation and surveys in question had been made in 1825, and 
that the plaintiff's title originated in 1830. They being 
conclusive upon the Goverument whether correct or not, 
would be equally binding on its grantee, and the latter 
could no more dispute their correctness than the Govern- 
ment. 

It is thus true that certificates of confirmation and sur- 
veys thereunder are valid to. show title under the Act of 
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1812 not only against a subsequent title, but equally 
against an anterior title —that is a title which became 
vested prior to the making of the certificates and surveys. 
That is to say the certificates and surveys thereunder 
have the same legal value and effect, no matter when the 
other title against which they are used may have originated ; 
the time when the other title may have originated, having 
no effect upon them whatever. 

Therefore it follows that the certificates and surveys in 
the present case have just the same validity and legal effect 
against the plaintiff's title (although that title was anterior 
to them), as if it was a subsequent title. Therefore the 
plaintiff cannot dispute the correctness of the certificates of 
confirmation and surveys thereunder, because (as already 
shown) he could not do so, if his title had originated sudb- 
sequently to them. ‘That is to say, the certificates of con- 
firmation and surveys having the same legal value and val- 
idity though made after the granting of plaintiff ’s title as 
if made before; and it being true that if made before grant- 
ing his title, they would most certainly have been binding 
on him, so are they now. 

We therefore submit that the plaintiff, as the grantee of 
the government, is equally with the government bound by 
the confirmations and surveys, and estopped to deny their 
correctness. 

The government of the United States being unable to 
dispute the correctness of those surveys, why should its 
mere grantee be permitted to do so? 

Moreover the Act of 29 April, 1816 (3 Statutes at 
Large, 325), expressly reserved to the government the 
right to have a survey made of all confirmations made pre- 
vious to its passage as well as those which might thereafter 
be made. 

This act was passed four years prior to the act of March 
6, 1820, granting plaintiff title, and of course plaintiff took 
his grant subject to the right of survey reserved by the 
act of 29 April, 1816. This right of survey being re- 
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served in 1816, was as binding in 1820 on plaintiff as if it 
had been sent out in haec verba in the donation act of 
1820. 

When therefore the plaintiff takes a grant subject to the 
right of the government to survey confirmed claims, is he 
not bound t4#en when the surveys of confirmed claims are 
made by the government? 

Can the grantee of the government deny the validity of 
a survey which had not only been sanctioned by the gov- 
ernment, but is conclusive upon it, and especially where 
such grantee has accepted his rights subject to such gov- 
ernmental duty ? 

It is immaterial that the surveys were made years after 
the act granting plaintiff title. 

The plaintiff took his grant subject to the surveys when 
made. 

That a patentee may be concluded by a survey made sub- 
sequent to his patent, see Bryan v. Forsyth, 19 How. 334, 
and we insist that this principle equally applies to a grant 
such as the act of 1820. 


AS TO THE RENARD CERTIGICATE OF 1857. 
IV. 
The plaintiff contends that the certificate of Recorder 
Renard in 1857 of the Laroche tract was invalid. He relies 


upon the case of Gamache v. Piquignot, 17 Mo. 310, which 
case is clearly not in point. There the claim had been re- 


jected by Recorder Hunt acting under the Act of May 26, 


1824, and it was held that the act of a succeeding recorder 
twelve years thereafter acting upon the same evidence 
which had been held insufficient by Recorder Hunt, was 
invalid, the action of the second recorder being con- 
demned by the government, acting through its proper officers. 

The court, on p. 322, says: ** If the evidence of title pur- 
porting to be issued under the Act of 1824 appeared un- 


disputed by the United States and acknowl dged and treated 
by the government as effectual, then it may be that a person 
who was a mere stranger to the title would not he allowed 
to dispute the conduct of the officers in their attempt to 
‘arry out the law.”’ 

Here is a distinct announcement that if the certificate is- 
sued by the second recorder (in L859 ) had been sanctioned 
by the government, his act would have been valid. Inthe 
vase at bar the certificate issued in 1857, by Recorder Re- 
nard to the representatives of Louis Laroche, has always 
been treated by the government as valid. Moreover, the 
claim made by Laroche had never been rejected by a former 
recorder as was the fact in the case of Gamache v. Piquig- 
not. 

In Soulard v. Allen, 18 Mo. 590, it was held that a cer- 
lificate of confirmation, issued by Recorder Conway, in 
1834, of a claim included in Hunt’s list of confirmations un- 
der the Act of 1824, is valid, although years subsequent to 
the time when the recorder took proof of inhabitation, ete., 
under the Act of 1824. Equally, is the certificate made by 
Renard in 1857, valid when sanctioned by the government. 

It Renard had acted upon proof taken by him in 1857. 
and issued a new certificate, a totally different question 
would be presented. 

Now, it is shown by Hunt’s Minute book ( Ree. p. 233), 
that the lot claimed was for two by forty arpents; and it is 
further shown that the testimony given before Recorder 
Hunt proved that the lot cultivated by Laroche was two 
arpents wide. 

The defendants offered said Minute book in evidence 
(Rec. p. 235), to show, by an inspection of said book, that 
the Laroche tract was originally described as two by forty 
arpents. 

[t was on this evidence and in conformity with the sur- 
vey that Renard issued his certificate in 1857, and we sub- 
mit his action was valid. 

Millburn v. Hardy, 28 Mo. 519, involved the north half 
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of this identical Laroche tract, and the court treated this 
Renard certificate as valid and that case, together with a 
number of others, was affirmed by this court in 1 Black, 


om 


AYD. 


THE BIZET TITLE NOT JUNIOR TO PLAINTIFF'S 
16TH SECTION TITLE. 


The Act of June 13, 1812, was a grant by the govern- 
ment to the respective confirmees of such common field lots 
as had been inhabited, cultivated or possessed by the old 
French inhabitants prior to the change of government. 

This was a grant depending on the fact of cultivation, a 
fact resting simply in the fleeting memory of witnesses and 
soon to be forgotten and incapable of proof. 

Accordingly for the protection of these titles and to sup- 
ply record evidence of these grants, the Act of May 26, 
1824, was passed by Congress empowering the recorder of 
land title to issue certificates of confirmation ascertaining 
the respective lots granted by the Act of 1812, the lots thus 
confirmed by the recorder to be surveyed by the Surveyor 
General. The power of the government by this act of 
1824 to supply record evidence of what had been granted 
by the act of 1812 cannot be disputed. Millburn v. Hardy, 
28 Mo. 514. 

Therefore, it necessarily follows that as the government 
could supply evidence of these titles in 1824, it might do 
the same in 1836, or any later date. 

Many of the old inhabitants who had cultivated the com- 
mon field lots, failed to take advantage of the Act of 1824. 
(This is explained by the fact that they, as a class, were 
very ignorant and simple, and besides land was very cheap 
in those days), and accordingly an Act was passed July 9, 
1832 (4 Stat. at Large, 565), by which a Board of Com- 
missioners were appointed which, by Act of March 2, 1833, 
(4 Stat. at Large, 661), was empowered to issue certifi- 
cates of confirmation to ‘* every claim to a donation of land 
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in the State of Missouri held in virtue of settlement and 
cultivation.’’ A provision is then made for the hearing of 
testimony as to these claims by the Board of Commission- 
ers. This Act, with reference to claims, based on the fact 
of cultivation, stands precisely in the same attitude as the 
Act of 1824. 

The Board of Commissioners issued a certificate of con- 
firmation as to this Bizette claim based on cultivation, just 
as the recorder would have done under the Act of 1824, and 
the same was confirmed by act of Congress. It is not disputed 
by plaintiff that the recorder’s certificate would be evidence 
of title under the Act of 1812. The Board of Commission- 
ers having the same powers to issue certificates of confirma- 
tion as to claims based on ‘* culéivalion,’’ as the recorder 
had, their certificate, when issued, and based on the fact of 
cultivation, must necessarily have the same legal effect as 
the recorder’s. 

The confirmation to Bizette was nof a new grant, but 
simply evidence of a prior grant, dating back to 1769. The 
government, by the proceedings before the Board of Com- 
missioners, and by the Act confirming those proceedings 
(July 4, 1836), simply supplied evidence of title to a com- 
mon field lot granted by the Act of 1812, just as had been 
done by the recorder under Act of 1824. The government 
was just as competent to do this in 1836 as in 1824. 

The proceedings before the Board (see Record, p, 280), 
unquestionably show that the lot confirmed to Bizette had 
been cultivated as a common field lot prior to the change of 
government. 

Consequently it was granted by the act of 1812, the pro- 
ceedings before the board having nothing to do with a new 
grant, but simply evidencing facts showing a grant under 
Act of 1812. Consequently, instead of there being a new 
grant in 1836, as contended by plaintiff, the certificate of 
the board is simply evidence of « grant under Act of 1812, 
as in the case of certificates issued by the recorder acting 
under Act of 1824, and any attempt by Congress by the Act 
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of 1836 to make thisjtitle under the Act of 1812 subordinate 
and inferior to the junior title if any under the grant of 
1820 is void because the title by the act itself and confirma- 
tion is shown to have passed out of the government and 
congress no longer had any power over it. 

This Court in Public Schools v. Walker, 9 Wall. 282, 
recognized the effect of the Act of July 4, 1836, as evi- 
dencing a confirmation by the Act of 1812 by virtue of 
cultivation and as not being a new grant in 1836. 

The Bizet tract was confirmed according to the conces- 
sion (Rec. 280). The concession was written in the French 
language the copy being certitied to by Adolph Renard, U. 
S. Recorder of Land Titles in the State of Missouri, and is 


found on p. ‘O5 of the record. ‘The concession states: 


February 7, 1769. 

‘* Upon the demand of Gillaume Bizet, an inhabitant, we 
have conceded and do hereby concede to him, his heirs and 
assigns a piece of ground in the Cul de Sac of the Grand 
Prairie, containing one arpent in front by forty arpents in 
depth, bounded on one side by the land of Bacannet and 
upon the other by that of Kiery Desnoyers upon condition 
that he cultivate the same within a year and a day and 
that it shall be subject to the public and such other charges 
as his majesty may be pleased to levy upon it. Given at St. 
Louis the said day and year. " 

Sr. ANGE, LABUXIERE. 

The survey made by Cozzens of the Bizet tract states 
(Rec. p. 281): ‘* Plat and description of the survey of a 
tract of 34°°/1o9 acres of land, situated in the Grand. Prairie 
Common Fields, of St. Louis, executed by W. H. Cozzens, 
deputy surveyor in the year 1850 and 1855, under instruct- 
ions from the Surveyor-General for Illinois and Missouri, 
dated the 9th day of May, 1846, and 22d February, 1855, 
this being the lot conceded to Gillaume Bizet on the 7th of 
February, 1769, by St. Ange and Labuxiere, government 
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officers for that part of upper Louisiana, then known as Il- 
linois, within the dominion of the Spanish Crown.’ 

We submit that the above survey purporting to be under 
and in satisfaction of the confirmation and being made by 
the duly constituted official of the United States and ap- 
proved by the Land Department is like the other surveys 
contained in this record prima facie valid. 

Respectfully submitted, | 
C. AND C. E. GIBSON, 
Of Counsel for the Heirs of L. W. Patchin, Defendants 
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The undersigned was not of counsel in this cause tn any 
ff the State Courts. He is, however,of counsel in other causes 
pending in the State Courts Involving the determination of 
the precise federal questions pres nted by this re cord. and 
dppears here as associate counsel for the defendants in 
CTTOT. 

The transcript is very bulky, but the controlling 
facts admit of much compression. By the admissions of the 


parties, and undisputed testimony, it appears that the land 
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in controversy is within the survey of fractional section 16, 
of Township 45 north, of Range 7 east of the fifth prin- 
cipal meridian. It is also within four approved United 
States surveys of lots in the common field of the Grand 
Prairie of St. Louis. These surveys are numbered respec- 
tively—1665, made for the legal representatives of Louis 
Laroche; 1813, made for the legal representatives of Vincent 
Bouis; 1814, made for the legal representatives of Baptiste 
Riviere, dit Baccanne, and 3340, made for the legal repre 
sentatives of Wm. Bizet. It is admitted that the land in 
dispute is wholly within the common field of the Grand 
Prairie; and it is abundantly proved—in fact it is not 
disputed—that every lot in that common field from a point 
far to the south, to a point far to the north, of the land in 
dispute,was, before 20th December, 1803, cultivated by some 
person or persons. These lots all adjoined each other. 
They had a common eastern and also a common western 
boundary. This eastern and western line of the Grand 
Prairie common field was marked by stones proved to have 
been set there in Spanish times. The front width of the 
lots in the common field varied from one arpent .( which is 
180 feet, French measure, equal to 192 6-12 feet in English 
measure ) to three and in some rare cases four arpents. In all 
the St. Louis common fields this-width had a general direc- 
tion from north to south. From east to west the depth was 
forty arpents which is 7700 English feet, or within 220 feet 
of a mile and a Half. On account of their uniform depth of 
forty arpents, and their usual width of one arpent, they were 
frequently called ‘‘the forty arpent lots’’—and being the 
allotments of land for cultivation given to the residents of 
the village or town, they were oftentimes called ‘‘the lands 
granted for cultivation.’’ Even when their width was of the 
unusual dimension of four arpents, the shape of the farm 
(for such it was) would shock all Anglo-Saxon notions. It 
was not unsuited, however, tothe French and Spanish villagers 
of that day, and the system yet survives in Canada. The 


villagers, prior to 1803, resided in the hamlet or town where 
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their dwelling places Were near each other. This permitted 
that free social intercourse so dear to that people when the day's 
work was over. It also enabled them to concentrate against 
an attackfrom the Indians. During the day, when the season 
permitted, they repaired to the several common fields, in 
which lay the ‘‘lands granted for cultivation,’’ and there 
cultivated or reaped their crops. There were several of 
these common fields belonging to St. Louis; one extended 
westwardly from a line between 3d and 4th street to what is 
now known as Jefferson avenue, a little more than a mile and 
a half west of the river, which at St. Louis runs nearly due 
north and south. Another, and this is the Grand Prairie com- 
mon field, had its eastern front line about 300 feet east of 
Grand avenue—more than two miles from the river—and 
extended back to what is now known as Taylor avenue, about 
800 feet east of Kings Highway; the present east line 
of Forest Park. The fields containing the lands granted 
for cultivation were called common fields, because of a 
fence on the front line of them, the keeping up of 
which was a common charge on all those who 
had lots within the field. There were no_ divisions 
within the field itself between the individual lots, except 
what was made by a furrow. As already said, these indi- 
vidual holdings extended between parallel lines from the 
eastern to the western line of the ‘‘champ COMMUN.’’ In some 
few cases the villager resided, at least for part of the year, 
upon his common field lot; but this was exceptional. It? 
was the case however in respect of the common field lot of 
Laroche (U. 8S. survey, 1665), as may be seen by reference 
to p. 88 of the printed record in this case, (lines 4, 5, 6, 
and 7), to the report of the Surveyor General, p. 114, (lines 
15, 16 and 17); see also p. 137 (lines 45 and 46), for 
mention Of the old building which tradition assigned to 
Laroche. The fact of inhabitation, however, is compara- 
tively unimportant, for by the terms of the act of 1812, to 
be presently quoted, cultivation was, for the purpose of con- 
firmation, as effectual as inhabitation. The only advantage 
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common neid peeing unbroken, there W: 
by the erroneous survey, what was called ‘a jog.’ It was c 
tended by plaintiff that the ancestor of defenda 


nized and accepted I his CTFONCOUS SUTVC) ind Was ¢ opp f to 


dispute it But in 1872 (50 Mo. 6 was held that there 


was no estoppel in the case; and in 1880 (72 Mo 
all . . ¢hric -% ir pyaar Vr . 7 ff . ¢ 
decision turned on this vé iry. ne judgment 


Circuit Court was then reversed. By reference to the report 
it will be seen that the counsel for plaintiff confined thei 


argument to the establishment of an estoppel and in the 


language of Judge Napton delivering the opinion of the 


Court, ¢ p. 445 rE ‘*The material and controlling questi 
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‘‘therefore whether the land was within the limits of the 
‘‘common field lots, for, it was plain that the 16th section 
could not interfere with such title.’’ Having thus stated the 
matter, the Court went on to repeat, as had formerly been 
ruled in 50 Mo. 60, that there was no estoppel in the case; 
and, the question of the real position on the ground of the 
boundaries of the common field being thus referred to the 
evidence, instead of all inquiry into it being closed by 
an estoppel, the plaintiff at the last trial put an end to all 
further controversy on that point by admitting that the land 
described in the petition was wholly within the common field 
of the Grand Prairie (p. 58 of printed record). * 

The defendants put in evidence the certificates of con- 
firmation issued by the Recorder of Land Titles in 1825, 
under the act of 26 May,1824, to Louis Laroche, Wm. Bizet, 
Baptiste Riviere, dit Baccanne, and Vincent Bouis and the 
official surveys Nos. 1665, 1813, 1814 and 3340 finally 
approved in 1857, locating these confirmations of the com- 
mon field lots. “These surveys appear by this transcript to 
have been very carefullygmade. They were begun in 1846, 
and the final approval of the last of them was made in 1857. 
Full instructions issued from the commissioner of General 
Land Office in 1846, directed to the Surveyor General of 
Missouri and Illinois. He employed William H. Cozens as the 
deputy to execute the work. | Notice of its inception and 
progress was industriously given to all persons interestéd, 
and from time to time, as different questions arose, the 


* The plaintiff's counsel acvompanied this admissivn by a strange 
ussertion—see page 58, of printed record. As has been seen, at the 
last examination of this coutroversy before 1882, the determination.if it 
had turned on the question whether or not, thelands in dispute were 
within the limits ofthe common field. Thejudgment of the Cireuit 
Court was then reversed (72 Mo. Rep. 441) forthe reason that it had 
erroneously proceeded on the assumption. that defendants were not at 
liberty to show that it was within those limits. This is quite plain; 
but it did not deter the counsel for plaintiff from declaring in 1882 **We 
have never denied, nor nubody (sic.) ever.dreamed of denying it.’ If this 
was o ly intended to signify that they always knew the fact to be unde- 
niable. but that they had heretofore clung to the belief that defendants 
were estopped toassert it, what fell from them in 1882 was intelligible. 
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approval of the work of the deputy was suspended. Insome 
instances, it was recommitted to him for further examin- 
ation. All these things fully appear in the report of the 
Surveyor General &@ the Commissioner of the General Land 
office. (p. 114 of printed record. ) 
Upon the evidence on both sides, it was uncontroverted 
that— 
ist. [he land in dispute was within the fractional section 
16 T. 45 mi ele described in the petition Ol 
plaintiff. 
2d. It was also within the out-boundary of the com- 
mon field of the Grand Prairie, and interfered with United 
States surveys Nos. 1665, 1813, 1814 and 3340, made by 
the United States in satisfaction of confirmations, operated by 
the first section of the act of 13th June, 1812, respectively, to 
the legal representatives of Louis Laroche,, Vincent Bouis, 
Baptiste Riviere, dt¢ Baccanne, and Wm. Biz°t. 
3d. The whole of the common field~ of the Grand 
Prairie, froma point far to the south, to a point far to the 
north, of the land in dispute,. was composed of. contiguous 
common field lots, on each one of which there were, on the 
20th of December, 1803, unequivocal marks of cultivation; 
that is, marks showing that they had al] been’ cultivated by 
some one prior to that.day; but no living. witness was in 
1882 able to prove what particular person. had cultivated any 
particular lot. : 
4th. The United States had, from time to time, under the 
several acts of Congress ,caused the out lines of the common 
field and its particular sub-divisions to be marked out by 
official surveys for the different persons to whom they had 
been confirmed by the act of 1812, the final approval of the 
last of this work being made in 1857. 
Upon these facts the following questions arise, viz: 
1: Does the fact that the land in controversy is within 
the exterior lines of the common fieldf of the Grand Prairie. 


defeat the action of the plaintiff? 


2. Doesthe fact that the land in controversy is within 


~ 


the exterior lines of the common field, together with the fact 
that prior to the 20th of December, 1803, it was cultivated 
by some person not now ascertainable except by tradition, 
constitute the land sq cultivated private property  con- 
firmed by the act of 1812 to the persons so cultivating it? 

3. Arethe United States Surveys Nos. 1665, 1813, 
1814 and 3340, givenin evidence by the defendants, evi- 
dence of the true location, extent and boundaries of the lots 
confirmed by the first section of the act of 1812 tothe legal 
representatives of Louis Laroche, Vincent Bouis, Jno. Bap- 
tist Riviere, dit Baccanne and Wm. Bizet, respectively? 

All these are federal questions. They are all presented 
by this record and all were answered afhrmatively by the 
Supreme Court of Missouri, after having been ruled nega- 
tively by the trial court and St. Louis Court of Appeals. It 
is earnestly. hoped that they will all be answered by this 
high court, It may be urged that the determination of any 
one of them will suffice for the afhrmance of the judgment 
in this case. But the omission to answer them a// will leave 
much pending litigation in a condition of which this very 
case is the best illustration. his case has been in court for 
thirty-five years; more than a third of a century. There are 
other cases involving the title to land in the Common Field 
of the Grand Prairie, which, though not of as long standing, 
have been pending many years and are all dependent upoa 
the legal propositions above stated; moreover these 
propositions all concern, and are applicable to, the act of 
1812. Their consideration and decision will, ft is believed, 
complete the labors of this high court in the interpretation 
of this statute. 

The two first questions may, without confusion, be con- 
sidered together. 

The Supreme Court of Missouri (p. 517 of the printed 
record, ) was of the opinion that the United States did not 
in 1820, contemplate giving to the New State, as part of the 
sixteenth section, T. 45, N., R.7 E., any land within the 
Common Field of the Grand Prairie; that it had made, even 
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of those parts of it which had not become the absolute pri- 
vate property of the individual who had cultivated the same 
prior to Dec. 20th, 1803, a disposition wholly inconsistent 
with the idea of such a gift. But at p. 514-15 of the printed 
record occurs the declaration of the views of the State 
Court upon the second question, ‘‘It must be borne in mind 
‘‘ that the evidence then [in the former trials of this cause ] 
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as now, considering the long lapse of time, was of the 


‘ 
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nie strongest character to the effect that these common-field lots 


now in question had a common continuous East and West 


‘+ 
‘* boundary, will defined by Spanish monuments, a width of 
‘* from one to two,and a length of forty arpents, all lying con- 


‘* tiguous, and had been cultivated or possessed prior to 1803 


‘* by those to whom they were surveyed under the act of 
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1824. On this state of facts it is evident there was no title 
‘* in the United States which they could vest in the State by 


‘* the act of 1820. The question of side boundaries might 
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be a matter of consequence as between these claimants; 


oo 
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but upon that state of facts, would be a matter with which 
‘* the plaintiff could have no concern.’ 

In this emphatic language, and in what is said on a fol- 
lowing page respecting the operation of the legal and official 
surveys of these common field lots, appears the interpreta- 
tion by the Supreme Court »f Missouri of this most import- 
ant act of Congress and the act supplemental thereto. The 
plaintiff in error criticises this interpretation; and the defend- 
ants in error, confident in its correctness and believing that 
the more thoroughly it is examined tne more unequivocally 
will its determination discourage the attempts which have of 
late been so persistently made to disturb ancient possessions 
in St. Louis, unite with the plaintiff in error in in.ploring an 
authentic decision on all the matters of controversy here pre- 
sented, but especially upon the two last. 

The bar of St. Louis, (especially the older members 
of it) has been forced into such familiarity with the act of 


13th June, 1812, and the acts supplemental thereto, that it is 


in danger of forgetting that the legislation on which titles to 


-————() — 


land in this city so largely depend, is merely socal in its char- 
acter, and that when discussing its provisions before any 
court not sitting in Missouri, it Is not only permissible but 
imperative, to refer to the language of these statutes, and to 
the circumstances under which they were passed. No 
apology is believed to be needed for a sketch of them. 

All know that the Province of Louisiana was acquired 


from the Republic of France, by a treaty of cession signed at 


Paris, on 3oth April, 1803. On the 20th October, 1803, the 
Senate of the United States alvised the ratification of this 
treaty, and the President ratified it accordingly on the follow- 
ing day. On 3tst October, 1803, Congress passed an act 
authorizing the President to take prompt possession of the 
territory and to govern the same; and accordingly he des- 
patched General Wilkinson at the head of a military force to 
New Orleans, to receive possession of that city from the 
French authorities. Upto this time, however, the govern- 
ment of Loutsiana was in the hands of Spanish officials. By the 
tre ity Ol San [Ildefonso dated October ? L500, Spain had stipu- 
lated to cede the province to France,but no actual transfer of 
possession had been made. The difficulty was merely formal 
however. Onthe arrival of General Wilkinson, he was met 
by the representatives of both Spain and France ; on the 30th 
of N yvvember, the possession was delivered to M. lLaussat 
the French official, and on the 20th of December, it was 
passed over to General Wilkinson. Lhe corresponcing sub- 
stitution of the French for the Spanish flags at St. Louis, and 
of the delivery of the upper part of thete ritory, to Major Stod- 
dard, was effected at St. Louis on the oth and roth of March, 
1504 

jn 1805 Congress passed an act looking tothe ascertain- 
ing and adjusting of the‘inchoate titles to land in the terri- 
tory This act was amended in 1807, and under it, three 
commissioners were appointed. They constituted what has 
always been called in the history of land titles in St. Louis, 
‘‘the old Board’’ to distinguish it from that which succeeded it 


under the act of July 9th, 1832. This board was composed of 
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Messrs. Lucas, Bates and Penrose. It satfrom 1806 to the 
close of 13] Ra and madea report of its proceedings to Con- 
gress late in that year. \ large proportion of the claims 
presented were rejected by a majority of the Board. Mr. 
Penrose, one of their number, and Mr. Riddick, who 
had been clerk of the Board, visited Washington in 1812, 
with the view of procuring, respecting these claims, legislation 


of a more liberal character than the majority of the Board 


considered the act of 1807 to be. Onthe 20th of March, 
IS12. Mr. Penrose addressed a Inost inter sting le tter to Mr, 
Gallatin. the Secretary of the Treasury. He classified the 


claims which had beén rejected by a majority of the Commis- 
sioners; and in class 8, he enumerates, ‘‘claims for out-lots 
or common-field lots as they are called."’ He proceeds to 
say (p. 377, 2nd vol, Am. State Papers, Duff Green's 
edition ): ‘‘ These should be confirmed. recorded. or unre- 
orded. if those t recorded ot interfe with clai 
corded, if those not recorded do no mrerier With cCialms 


| 


confirmed | by the action of the Board of Commissioners |. 
All these tracts have been cultivated and posse ssed from fif- 
teen to twenty years. * * There may be a few vacancies 
perhaps in these fields; grant them in such case to the 
inhabitants for public schools.’’ This letter was by the 
Secretary communicated to the House of Representatives on 
22d April, 1812. Mr. Riddick, (Clerk of the Board) on 
the 26th March, 1812, addressed a letter to Mr. Morrow. 
Chairman of the Committee on public lands, strongly second 

ing the views of Mr. Penrose. He refers to the unconfirmed 
claims* mentioned inthe report of the Commissioners’ (to be 


found in the same volume of Am. St. Papers, ) and divides 


*By a glance at the proceedings of the Bou d, the extreme rigor « f 
the majoriiv: towards the «luimant< will be manifest. The Com- 
mis-loners were, all of them, prominent citizens of St. Louis. Almost 
invariably, Messrs Lucas and Bates, (the elder brother of the late Ed- 
ward Bates. United States At.’'y Gen’l in 1861-5) are to be found voting 
together, and agvinst the prayer for confirwation. Atthe date of the 
treaty of cession. in the whole of Lonisiana. north of the 36th devree of 
latirnde, there were not balf a dozen tracts of land held by a complete 
litle—that i-, a grant from the Governor or Intendanut who resided 


at New Orleans—but a great number of permissions to settle, rather 


them into 49 classes. The 49th class embraces, he says, 


‘‘villages, commons, common fields and lands adjacent, 


viven to the inhabitants for cultivation and possessed prior 


to 20 December, 1803. (p. 379.) The 49th class will 
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** comprise nearly one-fourth in number of all the claims in 


the territory of Louisiana, and if confirmed at once by the 
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lousely called concessions, had been given by the Military Post Cow- 
maudants. ‘These Po-t commanders were ex-officio lieutenant 
governors. ‘They so described themselves in the concessions they gave, 
but they expressly disclaimed all power to make a grant of the land 
svught by a petitivner. ‘The general, we inay say universal, language 
of Lhe answer to a petiiion Was a memorandum upou it, direeting the 
stu veror to put the petitioner in possession of the land he asked for. if it 
did not interfere with some other tract already granted; to survey it, 
avd make for the petitioner a figurative platof it. This done, he was 
warned tha. be indst Make a settlement upon it within a year; failing 
which, the land would be reunited to the reyal domain; but if such 
-ettlement were made. the petitioner would be at liberty to apuly to 
the Governor General at New Orleans fora grant in ferm. The only 
eXpetse incurred by the petitioner, in the first instance, cousisted of 
the fees of ihe surveyor ‘The Crown of Spain did wot sell its lands, but 
encouraged settlementupon them. To take application for a com- 
plete grant to the Governor General at New Orleans was amore serious 
business. Practically, that city was further from St. Louisa century 
uvo than Australia nuw is. It is necessary to be familiat with the 
archives in order to understand;the extreme searcity of coined money in 
thix region at that dav. Inthe deeds which were executed upon the 
transfer of property in st. Louis, the consideration was mentioned as 
suv many dollars, but often the medium of payment was declared to be 
‘shaved deer--kins.’’ Only rarely was it somewhat ostentatiously 
proclaimed that silver dollars (gourdes) had been paid. Asa con- 
sequence, a journey to New Orleans, involving time. and expense ofa 
formidable nature, was not often resorted to. ‘The villagers reposed- 
confidiugly and naturally. upen their imperfeet concessious. They 
sellom had reason. practically, fo repent this confidence. Sut these 
concessions were of no legal validity. (Gray vs. Burgess. 16 How. 48), 
The concessionary merely had a claim on the bounty of the Government 
which succeeded to the proprietary rights of Spain. In the early history 
of St. Louis, after the cession. there were two parties vehemently 
opposed to each other as to the treatment of these claims. Judge Lueas 
led the party of rigor and exclusion. Messrs. Penrose and Riddick 
seem to have been opposed to his views. and when shortly afterwards, 
Mr. Benton ! ecan.e a citizen of St. Louis, he became a conspicnous 
champion of the more liberal policy. Itis not surprising that heated 
anim sities grew out of the resulting disputes; and these led to tragic 
consequences, to which it is unnecessary more particularly to allude. 


Pe te a 


ee ee 


me FD 


‘‘ exterior lines of asurvey to be made by the principdl 
‘‘ deputy surveyor would give general satisfaction, and 
‘‘ save the United States a great deal of useless investi- 


ie gations into subjects which aie only matters of individual 
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dispute. The Unite d States can claiin no rights over the 


sr S10 except (f few solitary villadae lots and inconsiderahle 
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vacant spaces of little value which might be given to the 


‘* inhabitants for the support of schools.’’ | The italics are 
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mine]. Thus appealed to, and thus instructed, Congress 


. 


passed the act of June 13, 1812. 
By the first section it was declared that the ‘‘rights, titles 


‘‘ and claims to town or village lots, out-lots, common field 


a 
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lots, or commons, in, adjoining and belonging to the sev- 


eral towns or villages of Portage des Sioux, St. Charles, 
‘* St. Louis, St. Ferdinand, Village-a-Robert, Carondelet, 


‘¢ St. Genevieve, New Madrid, New Bourbon, Little Prairie 


- 
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and Arkansas, in the Territory of Missouri * which lots 


~ 
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have been inhabited ,cultivated or possessed prior to the 20th 


a 
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December, 1803, shall be, and the same are hereby con- 
‘* firmed to the inhabitants of the respective towns or 
‘* villages aforesaid according t» their several rights, or rights 


‘* in common, thereto, provided that nothing herein con- 


- 
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tained shall be construed to affect the rights of any person 
‘* claiming the same lands or any part thereof, whose claims 
‘* have been confirmed by the Board of Commissioners for 
‘* adjusting and settling claims to land in said territory; 


‘* and it shall be the duty of the principal deputy surveyor to 


‘* run an outboundary line of the said several towns or 


‘* villages so as to incluce the out-lots, common field lots 


- 
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and commons thereto respectively belonging.’’ 

The second section reserves all the town or village lots, 
out-lots and common field lots, not exceeding one twentieth 
of the whole area within the outboundary included in such 
surveys and not rightfully owned or claimed by individuals 


or held as commons belonging to such towns or villages, and 


*Byv an act of Congress approve: June 4, 1812, the territory nee ~g 
. * . . * 
known us Luuisiana was named Missouri. 
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not reserved by the President for military purposes, for the 
support of schools. 

The operation of the first section of this act has been 
repeatedly and uniformly declared to be to cofwfirm, proprio 
vigore, at once, and without the necessity of any paper title, 
or the action of any board, or officer, or any step to be taken 
by the claimant, all common field lots which had been 
cultivated by any individual prior to the 20th December 
1803; the day on which the United States took possession 
of the chief town of the province acquired by the treaty of 
30th April, 1803. In respect of any town or village lot, 
out-lot or common field lot, the Only question (unless the 
claim to it had been presented to and confirmed by the 
Board of Commissioners—in which case it was excepted 
from the operation of the act of 1812) was, ‘‘Has it been 
cultivated, occupied or possessed prior to the 20th December, 
1803?’’ This was a judicial question. If answered in the 
affirmative, the result was that the town or village lot, out- 
lot or common field lot under inquiry, became, onthe 13th 
June, 1812, private property; that it was, tpso facto, 
segregated from the public domain, and became _ the 
property of the individual, whoever he might be, who had, 
prior to the 20th December, 1803, inhabited, cultivated or 
possessed it.. Notime will be lost in arguing this prop- 
osition. The cases of Vasseur vs. Benton, t Mo. Rep. 296; 
Lajoie vs. Primm, 3 Mo. Rep. 368; Page vs. Scheibel? 11 
Mo. 67, and those of Chouteau vs. Eckhart, 2 How. 344; 
Mackey vs. Dillon, 4 How. 221; Guitard vs. Stoddard, 16 
How. 494, and Garrison vs. Savignac, 18 How. 136, concur 
in establishing it in all its breadth and fullness. It is cer- 
tainly somewhat surprising that, notwithstanding these decis- 
ions—the first of which was made more than sixty years ago, 
and the last more than thirty, and which, since 1854, no 
judge or lawyer in Missouri has ventured to challenge dir- 
ectly—it was necessary in 1882 for the defendants in this 
action to appeal to the court of last resort in Missouri, in 
order to obtain the benefit of a rule of property which was 
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established in the first three years of her existence as a 
State, and has remained unassailable ever since. 

It will be perceived that the act of 1812 1s at once com- 
prehensive and discriminating. It confirms, in a certain 
event, the title to town or village lots, out lots or common 
field lots, andcommons. The condition of confirmation is 
inhabitation, cultivation or possession, ‘‘prior to December 
20th, 1803.’’ Obviously, ‘cultivation’ was not imagined in 
respect of atown or village or lot, or commons—for this is not 
the use to which men in their senses put either of these 
As, clearly, ‘inhabitation’ is seldom or never predicable of 
land held in common by acommunity, or of a lot in the com- 
mon field, held in severalty by an individua! in connection 
with his dwelling in the hamlet; but it is peculiarly applica- 
ble to a town or village lot, as ‘cultivation’ is applicable to a 
common field lot; often termed, as already stated in the 
language of the early people of St. Louis, ‘‘land granted for 
cultivation.’’ The word possession is accurately 
applicable to the common of the town or village—the tract 
where the villagers may pasture their cattle, or procure their 
fuel. Again, the confirmation is made ‘‘to the inhabitants of 
the respective towns or villages according to their severa/ 
rights, or rights in common, thereto’’—that is, each indi- 
vidual claimant is confirmed according to his several right 
to the lot (village lot or common field lot) he has inhabited 
or cultivated; and the inhabitants of the town or village are 
confirmed in their claim to commons, according to their 
rights in common thereto. 

How did it come to pass that, such being the law, and 
with these facts appearing prominently and unequivocally, 
the plaintiff, claiming possession of so much of the 16th 
section of township 45 of range 7 east as was within these lots 
of the common field of the Grand Prairie, could have had 
judgment in any Court of Missouri? It is admitted that thes 
portion of the 16th section in controversy lies altogether 
within the exterior lines of the common field of the Grand 


Prairie: that it embraces within those exterior lines parts of 


—_ 
the com non field lots designated as United States surveys 
Nos. 1665, 1813, 1814 and 3340; that these were made by 
the United States, under the acts of 1816and 1824, supple- 
mental to that of 1812, to satisfy the confirmations to the 
legal representatives of Louis Laroche, Vincent Bouis, John 
Baptiste Reviere, dit Baccanne, and William Bizet, respect- 
ively; that these several lots adjoined each other,and that each 
had been cultivated, certainly by some person, and, as the 
defendants contended, by the persons respectively named 
in the certificates of confirmation and the said surveys, as 
confirmed under the act of 1812 by reason of having so cul- 
tivated them prior to the 20th December, 1803. How did 
it come.to pass, these iacts being really undisputed, and the 
law applicable to them being what is declared in the various 
cases cited from the Supreme Court of Missouri and the 
Supreme Court of ‘the United States, that the plaintiff was, 
by any Court in Missouri, considered to be entitled to 
recover any such portion of the 16th section? 

The answer will be found when we read the strange de- 
clarations of law made by the Circuit Court of the city of St, 
Louis and approved by the majority of the St. Louis Court 
of Appeals.* Inthe opinion of the court of first instance, 
it was not sufficient that the land embraced within United 
States survey No. 1665 (e. g.) had been cultivated prior to 
December 20th, 1803, by some person. It must also appear 
that it had been so cultivated by Louis Laroche; and the 
fact that his descendants continued to cultivate it after 1812, 
and down to 1846, and the further fact that the United States 
authorities in 1857 officially ascertained and declared that 
United States survey No. 1665 did embrace the land cultivated 
prior to 1803 by Louis Laroche, was decided to be insufficient 
to raise the presumption of fact that the land socultivated was 
truly located. It is believed to be necessary, in order that 
this statement should be credited, to produce here the instruc- 
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*These inferior courts seem to have heen ergaged in the effort to 
explain AWAY and render meaningless anal ineffectual all the settled 
law of Missouri upen this subjeer, 


eae: Re TBP LORE SETI AT TES : (Rl EAE ALS 
SOMOS AOE OTE BT ao eee =f rs 


a 


ammo f Coos 


tions given on this head. The Circuit Court declared, at the 
request of the plaintiff (see p. 439.) that the alleged con- 
firmation to Louis Laroche read in evidence under the Act of 
Congress of June 13, 1812, is no defence to the plaintiff's 
action unless it has been shown by evidence apart from the 
survey, that, prior to December 20th, 1803, said Laroche, or 
some one under whom he claimed, inhabited, cultivated or 
possessed the same identical lot of land now set up in de- 
fence by defendants—and 2nd; that the metes and bounds 


of the same have been shown by evidence specifically 


locating said lot, or part of it, to be within that portion of 


the plaintiff's sixteenth section sued for in this suit; and the 


court further instructs that the calls in Recorder Hunt’s cer- 
tificate in respect to said Laroche’s lot are insufficient to 
locate the same without proof showing the existence and 
place of the object called for, on the ground—‘*that is to 
say, the court cannot find that said Laroche’s lot was so lo- 
cated without proof of the lot of Faustin dit Parent on the 
north, as mentioned in said confirmation and minutes, and 
of the position of the lot of Rondo on the south as men- 
tioned in said confirmation of said minutes.’’ 

The Court gave similar instructions, or declarations of 
law, mutatis mutandis, in respect of the lots of Vincent 
Bouis, Baccanne and Bizet, (see pages 438, 439). There- 
upon the defendants asked the Court to declare the law to be 
that, if it appeared from the evidence that all of the land from 
the lot of Motard on the South, tothe St. Charles road on the 
North, was inhabited, cultivated or possessed as common- 
field lots of the Grand Prairie common fields of St. Louis by 
severnl different inhabitants of the town of St. Louis, prior to 
the 20th day of December, 1803, each of said inhabitants 
cultivating or possessing, one or more such lots for himself; 
that such lots were in regular succession adjoining each other 
on the sides and all having uniform and straight front east 
and west lines, then the plaintiff can not recover, if the 
Court sitting as a jury, further believes from the evidence 
that the land sued for lies within or constitutes part of the 
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land cultivated or possessed as aforesaid; which instruction 
the Court refused, defendants excepting, . 

The defendants asked the following instruction (p. 446). 
If the United States survey No. 1665, of the confirmation to 
Louis Laroche or his legal representatives given in evidence by 
the defendants, was made by a deputy surveyor under the 
Surveyor General of Lands of the United States for Illinois 
and Missouri, pursuant to written instructions which had by 
him been furnished to said deputy, and the said survey was 
returned to the office of the Surveyor General, and was by 
him approved and recorded in his office, then said survey 
is prima facie evidence of the existence, true location, ex- 
tent and boundaries of a confirmation by the act of Con- 
cress of June 13th, 1812, to Louis Laroche, or his legal 
representatives; and if the court sitting as a jury believe 
from the evidence that the land so surveyed was a common 
field lot of the Grand Prairie common field of St, Louis, the 
plaintiff can recover no portion of such survey. 

[he court refused this instruction, defendants except- 
ing thereto. Similar instructions, mufatts mutandis, were 
asked in case of surveys 1813, 1t814 and 3340—and were 
in like manner retused. 

The defendants then asked the court to declare the law 
to be *‘that if in the year 1825, the legal representatives of 
Louis Laroche appeared before Theodore Nunt, recorder-of 
land titles, and before said Recorder made _ proof of the 
cultivation or possession of said Laroche prior to December 
20th, 1803, of a common field lot in the Grand or Big Prairie 
of St. Louis, containing two arpents in front by forty arpents 
in depth, and that afterwards Wm. H. Cozens, Deputy 
United States Surveyor, acting pursuant to the written in- 
structions read in evidence by defendants, executed the 
United States survey No. 1665, read in evidence by de- 
fendants, of the lot so proved up before Recorder Hunt; that 
said survey was returned to the Surveyor General and was 


by him approved and recorded in his office, then the plaintiff 
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cannot recover any portion of the land sued for which may 
be covered by said survey No. 1665 (p. 447). 

Similar instructions, mufatis mutandis, were prayed 
in respect of United States surveys No. 1813, 1814, and 
3340. They were all refused, defendants excepting. 

The court then, of its own motion, gave a declaration of 
law respecting these surveys, to be found at p. 447-445 of 
printed record, in the following language: . 

‘*That the certificates of confirmation to the Bizette, 

Bouis, Baccanne and Laroche tracts, in so far as they 
purport'ts be confirmations of common field lots, read in 
evidence, whether the same were issued by Recorder Hunt 
acting under the provisions of the Act of Congress, approved 
May 26, 1824, or by the Board of Commissioners acting 
under the provisions of the Act of Congress, approved July 9, 
i832, and the supplemental Act of Congress, approved March 
a; 1833, constitute in themselves prima facie evidence of 
inhabitation, cultivation or possession prior to 20th 
December, 1803, by such respective confirmees of the tract 
so certified to be confirmed to them respectively, and the 
court further declares the law to be, if such confirmations or 
either of them, as the same are stated and bounded in such 
certificates are sown by the evidence to be located upon the 
land in dispute, the plaintiff cannot recover unless the 
plaintiff overcome such prima facie case by proof. 

As to the surveys of such confirmation made by the dep- 
uty surveyor Wm. H. Cozens, read in evidence, the Court 
declares the law to be as follows--**If such surveys purport to 
follow :nd conform to the boundaries as stated and given in 
the certificates of confirmation. thn such surveys are prima 
facie evidence of the correct location of such confirmation.’’ 

What the Circuit Court really intended to say respecting 
the legal effect of these surveys is not clear. We see what it 
refused to declare as to their force and validity; and we 
may form some conjecture (for it is no more) as to what it 
meant, when we look at its finding upon the whole case, 


coupled with the reasons for that finding in the opinion o! 
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the judge. After giving and refusing the various instructions 
‘as detailed, it appears (at p. 25 of the printed record) that 
the court sitting as a jury ‘‘finds the issues for the plaintiff’’ as 
follows: ‘‘That the plaintiff is entitled to recover the follow- 
ing described tract of land in section 16 in Township 45 
north of range 7 east of the 5th principal meridian,’’ etc. 
going on to describe a piece of land bounded south by S. 
903, of a confirmation to Widow Camp; east by the eastern 
line of U. S. survey 1665, which is also the eastern line of 
tie Grand Prairie common field; north by the middle line of 
U. S. survey 1665, and west by the western line of section 
16.’’ This tract embraces parts of U. S. surveys 1665, 
1813, 1814 and 3340. Though the verdict of the judge de- 
clares that he ‘‘finds the issue for the plaintiff, as follows,’’ 
no facts are ascertained in what follows, but only the conclu- 


sion of law ‘‘that the paintiff 2s entitled to recover’’ the tract 


described. As has been seen, the controlling facts are 
proved incontestably and even admitted. \What the Circuit 
i Court declared as law, amounts to this, viz: 
ist. It does not suffice, in order to operate a confirmation 
of acommon-field lot, by the act of 1812, and to constitute 


it private property that it should have been cultivated prior 


q to December 20th, 1803, unless it also appears by evidence 
| to be given now, that it was so cultivated by the particular 
j person whom the traditions of his family and the action of 
’ the United States officials ia 1825, 1846 and 1857, indicate,as 
having cultivated it. 

2d. The fact that a particular lot in the common-field was 


incontestably cultivated prior to the 20th of December, 1803, 
by someone whose identity can not now be proved other- 
wise than by family tradition , however the fact might have 
been in 1812, will not have the effect of separating that lot 
from the public domain and making it private property. 

3rd. Itis necessary, in order to effect a confirmation of a 
common-field lot by virtue of the act of 13th June, 1812, that 
the heirs or legal representatives of the person for whom the 
confirmation is claimed, should at this day be able to estab- 
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lish, as against any one claiming the land by title derived 
since 1812 under the United States, that their particular 


ancestor cultivated the particular lot in controversy, prior 


to “20th of December, 1803; and such heirs or lega 
representatives will not be permitted to show by way of 
defense in an action of ejectment,that such lot, if not culti- 
vated prior to 1803, by their ancestor, was yet so cultivated 
by some other person, unless at the same time they show by 
evidence who that other person was. 
4th. The surveys made by the United States in 1846- 
1857, of the confirmations of common-field lots by the act of 
1812, are not of themselves prima facie evidence of the true 
location, extent and boundaries, of such confirmations. 
sth. Although it may appear that prior to’ 20th 
December, 1803, every lot in common field of the Grand 
Prairie, from Motard on the south, to the St. Charles road 
on the north (which boundaries are respectively far to the 
south and north respectively of the land in controversy) had 
been cultivated; that all these lots adjoined each other; 
that the land in dispute is within this portion of the 
Grand Prairie common field; ‘and though, for all that appears 
the cultivation prior to 1803 of each particular lot, by each 
particular claimant was easily provable in 1812 and long 
afterwards, yet if no witness is now living who can prove such 
particular cultivation of each common field lot, the legal 
consequence will be that there Is no confirmation of any par- 
ticular lot to any particular cultivator; and by necessary 
consequence, that the whole of the common field so culti- 
vated as above supposed, must now be regarded as public 
land, so far as the Act of 1812 is concerned,—For proof 
that these propositions were regarded as law by the Circuit 
Court, reference is made'to the opinion to be found at p. 448 
-459, of the printed record : but time would be wasted in the 
detiiled examination of that paper. When the case reached 
the Court of Appeals, it was held by a majority of that 
tribunal that the judgment of the Circuit Court should be 
afirmed The Court said (p. 495 of printed record ) that the 
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defendants resisted the claim of the plaintiff on the ground 
that though the land in dispute was within the lines of the 
16th section, ‘‘it had been previously granted and confirmed 
‘‘to private persons by virtue of the Act of 13th June, 1812, 
‘‘consequent on the fact of occupancy and cultivation 
‘‘by such persons prior to 20th December, 1803. The 
‘land appears to be within the boundaries of the 
‘¢Grand Prairie common field. The defendants undertook to 

show that it included the several lots of one or more by 


forty arpents within the common field which were formerly 


- 


‘occupied and cultivated respectively by Bouis, Baccanne, 


‘* Laroche and Bizet. * * 


There was testimony tending 
‘* to show that prior.to December, 1803, the Grand Prairie 
‘‘common field was composed of a connected series of long and 


‘* narrow lots adjoining each other on their longest sides and 


-~ 


‘ bounded on their ends on a continuous line whose general 
‘* direction was north and south; that all these lots were 
‘* cultivated by inhabitants of St. Louis, some having one 


‘and others two or more arpents, each occupant holding 
* - * It 


al 


‘his specific parcel separate from the others. 


‘* is contended by the defendants that as a proposition of law 
‘« these facts are sufficient to establish an outstanding title 

' ‘* which will defeat the plaintiff's claim without any proof of 
‘* identification of the particular lots which the land covers, or 

I ‘‘ the person or persons who . occupied or cultivated them 

‘* prior to December 20, 1803. x8 

j ‘‘To my mind, [ proceeds the learned judge speaking 


‘* for a majority of the court], this proposition is at war with 
| ‘‘the ancient and familiar exactions of certainty in legal 
‘‘ procedure which have always been considered as iunda- 
‘‘ mental and indispensable. It seems to negative the 
‘* axiomatic rule that a grant cannot exist without a grantee.’’ 

The St. Louis Court of Appeals said nothing respecting the 
value as evidence of the several ‘‘legal and official’’ surveys 
of the common field lots. Obviously, it disregarded them 
altogether, apparently supposing that—having re-transformed 
the common field of the Grand. Prairie. into public Jand— 
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having effected this transformation by reason of the want of 


evidence of a certain description which it declared to be 
essential,-and to be absent in 1882, and which it assumed to 
have ‘Been equally unattainable in 1812—all attempts to 
appropriate this common field to the satisfaction of the grant 
madé in 1812 was so inadmissible as to be deserving of no 


attention But the Supreme Court of Missouri reversed the 


ruling of the lower courts on every point 
presented by the record. Not only did it declare 
that ifthe land in controversy were within the common fields 


of the Grand Prairie, then, whether confirmed or not by the 
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first section of the act of 1812, it was ‘‘totherwise disposed 
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of’: by the reservation to the use of schools, contained in 
the second section; but that assuming the facts incontestably 
proved in the cause, that all the lots on the Grand Prairie 
common field from Motard on the south to the St. Charles 
road on the north @@ ha@b/been cultivated by some person or 
persons prior to 1803, they all became private property 
by the operation of the act of 1812; that in view of these 
facts there was no title remaining in the United States which 
could pass to any one by the act of 1820; and that,’’ the ques- 
‘‘tion of side boundaries might be a -matter of consequence 
‘sas between those who claimed to have cultivated the par- 
‘ticular lots, but upon the' hypothesis stated would be a 
‘‘matter with. which neither the United States nor its grantee 
‘*‘could have any concern.’” (p. 514 Oof‘printed record). It 
further declared the several surveys to be, in themselves, 
prima facie evidence of the true location, extent and bound- 
aries of the several common field lots} and intimated very 
strongly that the plaintiff (who had hot given any evidence 
whatever to impeach these surveys ) was ‘indeed disabled by 
his position to impeach ‘them at all. In expressing these 
views the Supreme Court of Missouri in 1885 quoted largely 
the language employed by judge Napton, delivering the 
opinion of the court in the same case in 1880; and 
it may be contended by the _ plaintiff. in error 
that: the Supreme Court © of Missouri, incorporating 
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this language into its opinion delivered in IS8s 


was not expressing the views then entertained by that body, 
but quoting a former decision of that Court, the mouth- 
piece of the tribunal on that former occasion being that 
eminent jurist. | This hypothesis will not profit the plaintiff 
in error. Whoever will examine the reasoning by which the 
St. Louis Circuit Court in this -cause (on July 6, 1882) 
reached the conclusion indicated in its declarations of law 
(pp. 438-448 of the printed record) will perceive that the 
chief task undertaken by the learned judge of the Circuit 
Court was that of explaining away and ignoring the views 
of Judge Napton on this very subject. It ts equally plain 
that the Supreme Court of Missouri—the state court of 
last resort—on the 11th May, 1885, in the most unequivocal 
manner, declared its present approval of the views enter- 
tained by the Court on this very point on former occasions, 
and emphasized its declaration by a j§yibutg which every 
member of the bar of Missouri will echo, not only to the 
ceneral learning and ability of Judge Napton, but to his 
peculiar mastery of the question then under consideration, 
The plaintiff may take his choice between the hypotheses 
that the language to be found inthe decision of Juage Black, 
a beginning on p. 514 of the printed record with the words 
, ‘‘Judge Napton, who pronounced the judgment of Court in 
the second appeal,’’ and going to the middle of the follow- 
ing page, is a declaration of the law announced on the rith, 
May, 1885, by the Supreme Court of Missouri us having 
been:made in the court in «#880, in the words substantially 
| of Judge Napton, or as the opinion on the same subject 
entertained by the Supreme Court in May, 1885. It will be 
seen that, except in the case of a _ few sentences, 
distinguished by quotation marks, Judge _ Black 
does not employ the precise language of his predecessor, 
He declares, for himself and his associates, his and their 
understanding of what was decided on the former occasion, 
and stamps what was then ruled with the most unequivocal 
approval. [othe vundersigned it seems as if this course 
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was adopted as the: gentlest means of disposing of the 


_attempt) on the: part of the Circuit Court to explain away 


and disregard the former decision of the court of last resort 
on this subject. It seemed to be a very mild method of deal- 
ing with that attempt; but it is impossible to deny that it is 
unequivocal, and—through its brevity, and its declining to 
refute the propositions advanced. by the Circuit Court, except 
by stating them plainly—almost contempteuus. On this last 
occasion the Supreme Court of Missouri does not content itself 
with quoting the words used in 1880 (72 Mo.) or in 1872 
(50 Mo.) It assimilates and digests what was then uttered 
and gives the result in its own language; and this so un- 
equivocally, that though in the face of what the rest of the 
world considered very plain English, the Circuit Court in 
1882, and the Court of Appeals in July, 1883, atthe instance 
of the plaintiff's counsel, undertook to explain away these 
former decisions, it was not deemed possible thus to treat 
what was uttered in 1885; and the necessary alternative of 
the writ of error which brings this record to the attention of 
the U. S. Supreme Court, was resorted to. 

No question then is made as to what the Supreme Court 
ofMissouri in 1885 decided in this cause. The several quest- 
ions stated at a former page as arising upon the record were all 
answered in the affirmative. In respect of what is briefly 
stated on page 515, of the printed record, as to the irrele- 
vancy of the inquiry, so far as the plaintiff in this action is 
concerned of ‘‘the question of side boundaries in a series of 
contiguous common field lots, on all of which there had been 
cultivation prior to 1803,’’ it isinteresting to remark its iden- 
tity of idea, and almost of expression, with what Mr. Rid- 
dick on March 26th, 1812, wrote in his letter to the Chair- 
man of the Committee on Public Land. He then said, (the 
repetition I hope will be pardoned): ‘*The goth class. wil 
‘* comprise nearly one fourth in number of all the claims in 
‘* the territory of Louisania, and if confirmed at once, by the 
‘‘ exterior lines of a survey to be made by the principal de- 
‘* puty surveyor, would give general satisfaction and save the 
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United States a qreat deal of useless investigation into 

subjects which ave only matters of individual dispute. 

The nited Slates can claim MO rights over thi SOLE , 

ere pe q fe ” solitary village lots and Huconsid rable spots 

of dttle value which might be given to the inhabitants for 
‘* the support of schools,’’ (p. 379. 2 Am. State Papers, 
Duff Green's Edition, already quoted. ) 

This letter of Mr. Riddick, the clerk of the old Board 
of Commissioners, an old inhabitant of St. Louis, connected 
for many years prior to 1812 with the tmportant duties en- 
trusted to the Commissioners, and necessarily familiar with 
the condition of these claims for confirmation, ts very striking 
for another purpose. He declares as a matter of fact, that 
there were in the COMMON fi ak hy longing lo St. Louis No lots 
which were not cultivate if hy indiwiduals prior lo the 
acquisition hy Ahi Linited States of thee Province of 
Louisiana. His ianguage will bear no other interpretation. 
He recommends the confirmation of the ‘‘out-lots. common 
: .¢ aw 
field lot and town or village lots, SitBoundary to be run by 
the principal deputy surveyor—a course which he states *‘will 
save the United States a great deal of useless investigation 
inlo Her rate ié Sis which (tive only piatlers of individual dis- 
pute.’’ The Supreme Court in 1885 says ‘‘the question of 
side boundaries, might be a matter of consequence as between 
those claimants, but upon that state of facets would be a 
matter with which the plaintiff could have no concern.’’ « SO 
far, the views of Mr. Riddick in 1812, as tothe question of 
the non-interest of the United States in this question of side 
boundaries and of the Supreme Court of Missouri, as to the 
non-interest in the same question of any one claiming under 
the United States, after 1812 are correspondent; but the next 
sentence states, as an historica: fact—certainly as authentic as 
if instead of embodying it in a communication to the Chair- 
man, he had put it in a more ambitious work, and called it 
a history—that the only rights which the United States could 
have to any land within the exterior lines of such a survey 


as he recommends, would be ‘‘a few solitary village lots and 
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inconsiderable spots of little value.’’ The distinction be- 
tween ‘‘tuwn or village lots’’ and, oul lots or common field 
lots’’ is carefully taken, and is very plain. 

The first are such lots in the several villages in Misssouri* 
as were tnhabited, lived upon, by the villagers. The second 
were the ‘‘lands granted for cultivation,’’ lying outside of 
the hamlet, but within the common fields belonging to it. 
As matter of fact, (I state this as an historical fact, proved 
by the records of the General Land office), there were in the 
village or town of St. Louis, various pieces of land, often of 
entirely irregular shape which had not been occupied or in- 
habited by anyone prior to the 20th December, 1803, 
and these were, in due course, assigne! to the 
St. Louis public schools under the second section of the Act 
of 1812. No common field lot which had never been culti- 
vated was to be found in any of the common fields belong- 
ing to St. Louis. The only seeming exception in this 
remark was a tract two by forty arpents in the common field 
of the Little Prairie of St. Louis, assigned to the schools, as 
survey No. 3003. But this assignment was resisted by 
individuals claiming to be the legal representatives of Vivar- 
rennes who had cultivated it prior to 1803, and the con- 
troversy between the contestants was settled, more than 
forty-five years ago, by a compromise and partition of the 
land. Even here, the exception proves the rule; not only 
was this assumed vacant space of regular shape, but it was 
of .the dimensions peculiar to a common field lot, that is, its 
width—two arpents—-was a multiple of an arpent. All the 
common field lots of which any ‘knowledge is given to us 
by the history of St. Louis, besides having their east or west 
lines on the east and west lines of the common field, and so 
being of a uniform depth, have a width varying from half 
an arpent (which is believed to be the minimum ) to four or 


five arpents, (which is believed to be the maximum); the 


*Ry the set of 1805, all the Province north of the 324 degree of 
latitude ix called the District of Louisiaua. By the act of June 4, 1812, 
this district is called the Territory of Misseuri. 


most usual width being one arpent. No example exists of 
a common field lot having a width differing from a multiple, 
or a sub-multiple of an arpent; and no vacancy, indicating 
an abandoned lot, of such an irregular shape, occurs in any 
of the common fields. 

Mr. Riddick then, speaking i: 
considered at the utmost, about one hundred and fifty small 
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i812 of what may be 


farms or granges, near St. Louis, all of which a person on 
horseback might easily visit in the course of a few hours, 
declares that in the common fields, of which they are a part, 
there are no vacancies; in other words, that all the lots in 
those common fields are contiguous to each other. This is 
strikingly corroborated by the testimony in this cause. But it 
is not necessary to pursue this subject. It was only glanced 
at to illustrate the accuracy of Mr. Riddick; and it is quite 
clear that Congress (by adopting his suggestion in the Act 
of 13th June, 1812) gave full faith to his assurances. 

When this case was pending in the St. Louis Court of 
Appeals, the judgment of the Circuit Court was affirmed, the 
views of the majority of the Court of Appeals being 
expressed in the elaborate opinion delivered by Judge Lewis, 
(see pp. 496 to 500 of the printed record). Judge Thomp- 
son, whose dissenting opinions is to be seen at p. 501, very 
briefly states his inability to concur, because of the fact, 
proved incontestably, that the whole of the common field of 
the Grand Prairie from a point far to the south to a point far 
north of the land in dispute was composed of contiguous lots 
all of which had been cultivated prior to 1803, and there- 
upon ceased to be public land and became private property, 
by the Act of 1812. 

To the undersigned it seems difficult to strengthen by 
urgument the conclusion reached by Judge Thompson, sup- 
ported as it is by the unanimous opinion of the 
Supreme Court of Missouri; but he will venture 
to show some of the consequences of accepting the 
views of the majority of the Court of Appeals. 


The learned judge who was the mouth-piece of that majority 
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The remarkable local knowledge of the old witnesses 
examined in this very cause as tv the various inhabitants of 
the village, and the former cultivators of its common-fields, 
gives us a memorable lesson on this subject. Men who were 
never taught to read, and who consequently had no assistance 
(I venture to add, and no hindrance) from written memo- 
randa, were able, in 1846, to state the names of the several 
cultivators of the common-fields, and the size and location of 


‘+h person with entire con- 


the particular lot cultivated by ea 
fidence, and, it is submitted, entire accuracy. The under- 
signed knew many of these old rien, and he believes them to 
have been eminently truthful and accurate in their statements. 
But let it be admitted, for the sake of the argument, that 
they were not remarkable in this respect. What then? To 
refuse to make an inquiry because in the course of it we must 
rely on human testimony, and take the risk of the imperfection 
of human memory, would be to abandon ourselves to utter 
ignorance or skepticism of whatever was not provedto us by 
our own senses. My belief is fixed that these old men, many of 
whom I personally knew—Antoine Smith, Francois Noise, 
dit Jacques l’Abbe, Benoist Marechal, J. B. Hortiz, for 
example-—were unusually honest, truthful and accurate— 
Whether they were or not, however, does not touch the essence 
of the inquiry. By the terms of the act of 1812, the persons 
indicated as confirmees were such as came within a certain 
definition. To ascertain who really came within that 
definition, some investigation, the examination of some 
evidence, was necessary The confirmees are not as- 
certained by name; they are designated as having certain 
distinctive characteristics. The question proposed is, does this 
distinctive characteristic furnish us with a criterion? If it does 
~—if the task of determining, in 1812, whoit was that cultivated 
a particular lot in the common feld prior to 1803, (less than 
nine years previously, ) was in the nature of things feasible— 
there is no room whatever for the application of the legal 
rule invoked by Judge Lewis. The maxim of law is ‘‘/d 
certum it. quod certum reddi potest’’—(‘‘That is, certain, 
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which can be made certain;’’ ) Not ‘‘/d cerfum est quod cerlum 
FACILE reddit potest.’ If, in the nature of things, the in- 
quiry proposed be one which may be solved by investigation, 
(whether easy or difficult investigation does not matter) it 
is something capable of ascertainment—and that is all which the 
rule of law, in its utmost rigor demands. The condition of the 
common field lots, less than 84 years before June 13th, 1812, 
furnished the criterion. very one can see that the difficulty, 
the precariousness, of the evidence upon which depended the 
title confirmed by the first -section of the act of IS12, 
became greater with the lapse of each year. What was pro- 
posed at the date of that act was the establishment of a cri- 
terion which was certainly of easy application then, unless we 
are prepared to say that to go back eight years and a half is 
more than human research is equal to. No one who has re- 
sided for twenty years in any town, and particularly ina 
village, is likely to be oppressed by the suggestion that it is 
necessary to prove who it was that occupied a particular 
house ten or fifteen years before; still less difficulty would 
exist in proving who was then the cultivator of a particular 
farm inthe vicinity of the village. Whenever adverse pos- 
session for twenty years is set up in bar of a paper title in 
ejectment, a far more more arduous task is assumed by the 
defendant; and to say that the performance of such a task 
is impossible is to contradict all human, and particularly all 
professional, experience. It must not be forgotten that quot’ 
cerlum yeddi potest—that which af 18 possible lo ascertain— 
means a description which though imposing a task on the in- 
quirer is not demonstrably indefinite, and therefore having 
no criterion. Of this last are all cases of what the law calls 


ambiquitas patens—something which no amount of evidence 


can clear up. Judge Lewis instances as a designation inca-. 
pable of such fixation, the phrase ‘‘the man who 
crossed the bridge last Saturday,’ It is submitted that this 
description may, or may not, be indeterminate. It Is con- 


ceivable that a certain bridge was rendered impassable, by 


some casualty, at an early hour on ‘‘last Saturday,’’ and that 


. 
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up to the time of such casualty it had been crossed by only 
one person, whose identity is, by due diligence, ascertain- 
able (Owen vs. Thomas, 3rd Mylne & Keene, 353). In 
such a case, the description would be certain enough. It is 
only when, in the nature of things, and on the face of the terms 
employed, there is no criterion, no possibilityof saying who 
is intended, that the instrument is void for uncertainty; as 
is the case of every instance of ambiquitas patens ; an uncer- 
tainty which results from. the terms employed, and which is 
not capable of being cleared up by any conceivable evidence. 

It is not easy to shut our eyes or blind our minds to the 
conclusion that the Grand Prairie common-feld from Motard 
on the South to Calve on the North, being composed of con- 
tiguous lots running from the eastern to the western line, a// 
of which had been cultivated prior to 1803, became, by the 
act of 13th June, 1812, private property; not this lot or that, 
but @// the lots, so cultivated ,‘embraced within those bounds. 
The United States by that act divested itself of all interest in 
each and all of these lots, and transfered them, not toany one 
person or community of persons, indeed, but to the several 
individuals, respectively, who had so cultivated them. This 
entire portion of the common field on that day became 
private property; up tothe passage of that act, it was part of 
the publicdomain. Several persons who had made claims to 
parts of it before the Board of Commissioners had been dis- 
appointed, for their claims were rejected; others who had 
similar pretensions may have been deterred by their fate 
from making a fruitless prayer; but the United States on 
that day, without regard to the recording or not recording 
(i. e., the filing of the notice of the claim or the omission to 
file it; see Mr. Penrose's letter, supra) confirmed all such 
common field lots. No act was required to be done by the 
cultivator. He was not called on to produce witnesses or 
documents before any tribunal [he land he or his ances- 
tor had cultivated before 1803 was given to him, then and 
there, because of such anterior cultivation. The act oper- 


ated at once, and proprio vigor . to divest the United States 
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of all tithe and to invest the legal representatives of the 


ancient cultivator with that title That such was the effect 


of that enactment is clear by the light of the uniform decisions 
of the Suprems (Court of. Missourt and of thr Supreme 
Court of the United States. Some half dozen of these 


decisions have been cited; it would be easy to add to them 
thrice that number in which the principle has been recog- 
nized, and it is impossible to cite a decision of either court 
which militates with, or qualifies, that principle. 

The learned Judge who was the mo ithpiece oO! the mMma- 
jority of the St. Louis Board of Appeals, declares himself in- 
fluenced by the uncertainty as to the ownership of the differ- 
ent lots of the Grand Prairie common field. Because, as he 
reourded the evidence before him. there ‘yas some doubt 
whether lot A. belonged to M. or to N., lot B. to P, or it 
and so on, he disposes of the whole difficulty by declaring 
that in the nature of things these lots were not, in 4820, the 
property of any tndividuals. It is extraordinary that it did 
not seem to have occurred to the learned Judge that what- 
ever doubt might exist as to the several ownerships of these 
lots. the (pide proposition of fact mhich Weds SUie- cledr-—Imwras 
that the United States was nol the propre for afte yr TSth 
June. 1S]2, of a single inch of land in that common field, 
Whatever else was doubtful, this was absolutely certain, and 
incontrovertible; and yet it is only on the hypothesis that 
the United States was the proprietor on the 6th March, 1820, 
that the plaintiff in error has any possible standing in Court. 

If the view entertained by the majority of the St. Louis 
Court of Appeals in 1883 should prevail, the land thus made 
private property in 1812 would be practically re-transformed, 
when ancient witnesses died. into public land, and be 
open to the invasions of whomsoever obtaining a grant from 
the United States at any subsequent time. Some particular 
person, the purchaser from the heirs of Laroche of United 
States survey 1665 for example, may be in possession of 
that lot, and he and those under whom he claims have been 


in possession of, and exercised ownership over the lot for 


nearly a century—let us call him B. The United States 
srants to A. in 1820 or 1880, all its interest in this lot, and A. 
s suit against BK. who opposes to him evidence that the 
land in controversy is a common held lot and was cultivated 
priorto 1803 and has been occupied ever since. A replies, 
according to the views entertained by the majority of the Court 
of Appeals, that this is not enough—that it does not suffice to 
prove that some one cultivated it that he must SO on to 
prove what particular person «did this thing, and that he is the 
the heir or vendee of that particular person; and that in de- 
fault of making proof that the undeniable cultivation was done 
DS a person who CUA nmol be isct rtained and named. there 
was no confirmation to any one—hence that for all practical 
purposes the land never ceased to belong to the United 
States; that B. has been all these years a mere trespasser upon 
the rightsof the United States, and that his adverse possession 
for nearly a century is only an aggravation of his liability. 

It can scarcely be doubted that B., thug assailed would 
be **perplexed in the extreme. © He might possibly wonder 
how it came to pass that a title perfectly unimpeachable on 
the 14th June, 1812, should at the end of three score and 
ten years be pronounced worthless. He would perhaps set 
up the designation of this lot by the United States in 1857, 
by S. 1665, as the particular portion of the earth which 
the United States confirmed to him in 1812; and he might, 
(blindly and fondly ) rely on the declaration of the Supreme 
Court of Missouri in 1859 (28 Mo. 514, Milburn et al vs. 
Hardy ), that such designation is at least, and against any one 
claiming under the United States, at whatever time after 1812, 
prima facie evidence of the extent, boundaries and location 
of the lot confirmed to Laroche for reasons which B. may 
be pardoned for not comprehending,this declaration of law is 
explained away, this survey is pronounced ineffectual, and, 
if the views of the majority of the Court of Appeals are to 
prevail. he _ loses his lang. It is easy to see 
that this monstrous result practically confines the operation 


of the act of 1812 to the life-time of those who can remember 
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declared that mney should be Cquails protected Dy the cvovern- 


ment of the United States At the time, and for long years 


afterwards, the operation of the act was most benign It 


will be remembered that in 1812, and indeed, until 1816, 


land might have been sold in St Louis without greater 
solemnities than attended the sale of a horse or than were 


required for the sale of land in England before the time of 
Charles I]. Although the second section of the act of 1812 
contemplated a demarcation, upon Cire ground Ot those lots 
which were priv ate property, and those which were reserved 


to aid the cause of education. the inertness of the villagers 
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occasioned muc lifficulty in making this 
demarcation ,and in order to stimulate the indolent or apathetic 
inhabitants, the United States Congress, on 26th May, 1824, 
declared it to be the du/y of the confirmees under the act of 


1812 to make proof before the Recorder of Land Titles, of the 


+ 2 ' ee ; . so ; > oe . . . . 
extent and boundaries of their r spective confirmations with- 


cases declaring that the cc. Go ISs12. proprio megore. cone 


hrmed the title of every one who had cultivated a common 
held lot prior to 1803. In 1852, the Circuit Court of the 
United States for the District of Missouri was induced to 
declare that this duty of making proof before the recorder 
was imperative—that it was a necessary condition of con- 
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firmation, and that the neglect of it defeated his claim and 


exposed the claimant of the common field lot to invasion by 
1 | 7 ] ry “. . , 

any subsequent orantee Ol the [ nited States, [his case Was 

taken by writ ot error fo the SS Ipreme Court Ol the United 


States (Guitard vs. Stoddard, 16 How. 494) and it was there 


? 
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decided that the act of 1824 came too late—that the United 

States had, twelve years before, stripped themselves of a// 

fitle to the land which had been cultivated before 1803, and 

that all this title had been transferred to the cultivator or his 

leoal representatives On that occasion the whole subject 
_ i d 


received both from the counsel and the Court the fullest 
examination and discussion—and upwards of — sixteen 
decisions were cited in support of the Vik Ws then ratified by 
the Supreme Court of the United States. Nota single 
adjudication Was, OFT could, be « ited in Opposition, 

lf there were any indeterminateness in the act of 13th 
June, 1812, in the designation of the contirmee——if it were 
apparent that the ascertainment of the individuals to whom 
the lots in the common-fields wer civen by that act was 
impossible, because of the omission of a criterion to guide 
our inquiries—then, indeed, the criticism of Judge Lewis 
would have been very weighty; but it is equally true that it 
would repeal the whole first section of the act of 1812. He 
argues as if the difficultv were precisely what would be found 
if the act had designated as confirmees some individuals re- 
specting whose identity no definite conclusion, ‘a the nature 
of things, could be reached. [his Isa totally inadmissible 
assumption. The act, speaking of the condition of the com- 


mon-field lots at a time not quite eight years and a half 


.* 
anterior to its passage, declared that all of them respecting 
whose condition, at that earlier day, a certain fact was 


predicable, were at once converted into private property, 
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the respective proprietors of them being the same indivi- 
duals who had cultivated them while the Province of Louis- 
liana was under the government of Spain. This 1s the 
obvious meaning of the act, and such has been its 
uniform interpretation Whatever lot in the common- 
field had been cultivated prior to the 20th of December, 
1803, was separated from the public domain and became 
private property by the act of June 13, 1812. But in whose 
favor was the conversion made? In favor of the individual 
who had cultivated it. Uhe determination of this individual 
was, in the language of Mr. Riddick, a matter in which the 
United States had no concern. By the act, the lots ceased 
to be public property. If the designated owners failed to 
avail themselves of the bounty of the Government; if any of 
them after the date of the act died leaving no heirs—the 
territory or State of Missouri, might be interested in escheat- 
ing the unoccupied and abandoned lot; but the United 
States had parted forever with all of ¢és ¢7¢/e to it. Such would 
be the result, if the task of ascertaining in 1812 who had cul- 
tivated any particular lot in 1803 had been really difficult or 
arduous ; but it isan unaccountable misapprehension, a strange 
ignorance, of the history of the province to imagine any such 
difficulty, St. Louis was in 1803 a village of a few hundred 
inhabitants, each one of whom was familiarly known to all 
the others. They had none of the distractions, none of the 
intercourse,: with the rest of the world, none of the influx of 
strangers, Which could contribute so powerfully to render 
evanescent and unimpressive the short and simple annals of 
the hamlet. We must shut our eves and minds to all the 
teachings of history as well as to all which we learn from our 
own experience, if we regard as difficult of solution the 
problem of ascertaining, in 1812, by the testimony of the 
villagers, the names and localities of those who even for the 
preceding ¢/irty years had cultivated lots or farms in the com- 
mon-fields. When a statute of limitations, framed to pro- 
tect old and unchallenged possession of lands, permits the 


occupant to show against him who produces a documentary 
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title, an adverse holding for twenty years, no one is believed 
to have thought that the task imposed upon the defendant 
was of insuperable dithculty. Yet inorder to perform it, he 
must make out not only a possession beginning more than 
twenty years back, but show that it has been uninterrupted 
for the whole term of twenty years. It will not suffice to show 
that the tract has been occupied during that whole period; it 
is essential to prove that all this while there has been but one 
person who was the source of title, and thatall who have suc: 
ceeded him are connected with him, and only continue his 
possession. It is manifest that the task thus imposed— 
and which in the experience of every practicing lawyer has 
been often performed, in the performance of which 
indeed no serious difficulty has ever been supposed to 
exist—involves infinitely more trouble than was exacted from 
the villagers of St. Louis in_ respect of the lots 
in the common field in 1812. But the question of more 
or less trouble is entireiy irrelevant. The learned judge of 
the St. Louis Court of Appeals observes that a grant to A. or 
3. is void by reason of the uncertainty of the person who 1s 
to take it. This is true enough It is not only uncertain 
but must always remain so, irrespective of any exertion to 
fix the grantee by the utmost degree of diligence. Itisa 

ease of ambiquitas patens. But it is submitted that there is 
no sort of resemblance between such a case and that which is 
presented by the operation of the Act of 1812. That 

statute spoke as of the 13th June, 1812, and the first prac- 

tical error committed by the learned judge of the Court of 

Appeals was in imagining that the difficulty, of ascertaining 
the original cultivator, was as gv-eat, then (i. e. in 1812) 

as it would have been. if such an act had 

been passed in 1882. Nothing is hazarded by the assertion 

that it was not only possible at that early date to ascertain 

by living witnesses the name of every one who had in the 

previous twenty years cultivated any lot in the several com- 
mon fields of St. Louis, but that, owing to the necessary 
peculiarities of the villagers of that day, it was far easier to 
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do this, with the minutest particularity, than it would now be 
to retrace in any modern American settlement (south of the. 
Canadian line) the events of the five years last past These 
particulars would be important enough in adjusting the 
conflicting claims, if any such existed, of different villagers to 
the same common field lot, but were wholly uninteresting to 
the United States. All which concerned the Federal author- 
ity was the demarcation of the private lots and the public 
lands. In its wish to deal generously with the simple popu- 
lation of 1812, Congress had made it almost dangerously 
easy for each villager to assert his title to his cottage in the 
hamlet, and his little farm in the common field. It was so 
readily done while their old comrades survived that we have 
no right to be surprised that these unlettered men did not 
look forward to a day when such proof would be far more 


difficult, and that they rested content in a condition of things 


oe 


very similar to that’'in which their parents had lived and 
died. 

The undersigned feels that he is detaining this Court too 
long in pointing out the untenableness of the position taken by 
the majority of the St. Louis Court of Appeals, and that to state 
that position plainly, is all which is needed fer its refutation. 
It has been shown that the views of that majority are con- 
sistent with nay ,that they almost postulate the proposition that 
land which was undeniably severed from the public domain 
on the 13th June, 1812, may be re-transformed into public 
land and pass toa subsequent orantee of the United States. 
provided the subsequent grant be delayed until the death of 
certain witnesses by whom its private ownership in 1812, even 
according to the theory of the Courtof Appeals, might have 
been directly proved. Of course, anyone claiming, against 
an adverse occupant, the title to any of these common field 
lots, must show himself to be the legal representative of the 
individual who cultivated it prior to 1803; and failing to do 
this he cannot prevail. But we meet with a plain, almost a 
comical, non-sequitur, when it is argued that because a person 


seeking to disturb an old possession must show that /e, the 
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disturber, is clothed with the tithke—the justa causa possidendi 
—therefore, it is not permitted to a defendant to show that 
the plaintiff's grantor had stripped himself of all claim to the 
land before making the grant set up by the plaintiff, unless 
in addition, it be shown to whom the claim of the plaintiff's 
grantor was transferred. The evidence shows that plaintiff's 
grantor had no title on the 14th June, 1812—and can it 
matter a single straw for the purposes of this controversy 
what has become of the title with which the plaintiff's grantor 
was undeniably clothed on the previous day, but which then 
passed from him? 

The plaintiff and also Judge Lewis of the St. Louis 
Court of Appeals have spoken of the proof made—that every 
lot within certain limits of the common field of the Grand 
Prairie was cultivated by some individuals prior to 1803—as 
tle to defeat the plaintiff's 


. 


the setting up of an outstanding t 
right to recover possession of the land in controversy ; and 
they lay stress on language which has from time to time 
fallen from judges and text writers on the subject of owf- 
standing title to justify the exaction of very strict terms as 
to evidence of such title. ! 
In reply, the defendants say that they stand ready to 
comply with the most vigorous demands as to the evidence 
they offer; but they protest against the applicability to the 
plaintiff of any of the dicta he has so strangely and almost 
comically invoked. It is a rule so familiar that the undgr- 
signed will not detain the court with any citation of authority, 
that in ejectment the plaintiff must recover on the 
strength of his own title, and not by reason of any real or 
supposed defect in that of his adversary. That adversary 
is, from the nature of the action, in possession ofthe land, and 
plaintiff can prevail against him solely on condition of show- 
ing himself to be entitled to that possession. Omitting all 
reference to cases where, by reason of the doctrine of estoppel, 
the defendant is not permitted to show the weakness of the 
title of plaintiff, the general rule is that the latter must, 
in order to vecover, show the legal title—the justa causa 


i ~ 


a ee a ee 


possidendi—to be in him at the moment when the action was 
commenced. Ejectment being an action the object of 
which is to determine the title—that is, the right to the 
possession of a tract of land—is one of the most intricate and 
expensive of all the forms of litigation. In general, there 
are grave pretensions on both sides tothe ownership of a 
valuable piece of land, and the determination of the mervz(s 
of the controversy, the ending of the dispute concerning it, 
is an object so important in the eyes of the law, that it has 
been embodied in a maxim so well known that it is needless 
to quote it. 

Nevertheless it has occurred from time to time in the 
trial of an eyjectment that though the plaintiff has shown 
himself to be the general equitable owner of the tract of land, 
there is some temporary and formal objection to his legal 
right of possession by reason of an unexpired term creating a 
bare legal right of action in some one who, if he appeared in 
court at all, would substantialy represent the plaintiff, but 
between whom and the plaintiff there was not at the time the 
suit was commenced an absolute legal identity of interest: 
or an unsatished mortgage, though perhaps the debt secured 
by it had been paid. In all such cases, courts have been 
naturally impatient of the interposition of technical 
obstacles to prevent the settlement of substantial merits; and 
it is in these, that expressions have fallen from the bench 
indicating the rigor with which a suggestion of an outstand- 
ing title set up by the defendant shall be made out. All 
presumptions looking to the extinguishment of the term or 
the satisfaction of the mortgage have been repeatedly de- 
clared to be indulged. In fact, the outstanding title is gen- 
erally something Carre a oul of and he pare d fi Odi thie hroad 
and general ownership of the plaintiff, which, by reason 
most frequently of inadvertence, has not been GATHERED IN 
as it might have been before the Institution of the pro- 
ceedings. 

In the case before the court, the proof is that the plain- 


tiff never had any title—that his grantor, before making the 
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grant under which plaintiff claims, had divested himself of 
all ownership over the land in question. Instead of a case 
in which plaintiff is clothed with the general, equftable 
ownership, but by reason of some _ carelessness is 
not strictly entitled to the legal right Ol possession, what we 
here see is a plaintiff, making claim to land which his grantor 
nearly eight years before the date of the grant to him had 
given to another. This subsequent grantee comes into court 
seeking to disturb the possessor under the older grant, and 
when the defendant sets up that older grant, and proposes to 
show a possession so ancient that the title granted in 1812 
enures by virtue of itto him, the plaintiff only encounters it 
by showing that he isa privileged party, excepted from the 
operation of the statute of limitation. 

Where the evidence goes to the root of the plaintiff's 
title; when it shows that it never had a_ beginning; that it 
has beena wholly unfounded claim throughout; that the 
original proprietor of the land stripped himself of all owner- 
ship to it, years before the supposed grant to the plaintiff, and 
that the title thus originally granted to an individual at lowest 
enures, by reason of long continued possession and claim to 
the defendant, it is an abuse of terms, well calculated to cause 
confusion of ideas, to talk about ‘‘outstanding title.’’ In one 
sense, it is true, whenever an ejectment is _ stccessfully 
resisted, that an outstanding title is shown—that is, a title 
standing in some person different from the plaintiff. But 
when plaintiff shows no title in himself at all—when the 
attempt to show such title breaks down utterly, lawyers are 
not accustomed to give this name to the failure. Judge 
Thompson of the St. Louis Court of Appeals, in his short, 
but very comprehensive dissenting opinion, touched, as with 
the point of the needle, the tendency of such loose language, 
to lead to the strange conclusions embodied in the views of 
the majority of that tribunal. 

The undersigned proceeds to the examination of the 
third question presented by this record and ruled by the 
state court of last resort—and that is; are the several United 
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States surveys, Nos. 1665, 1813, 1814 and 3340—made 
between 1846 and 1857, and finally approved and recorded 
in the latter year, given in evidence by the defendants below, 
sufficient in law to establish the true location, extent and 
boundaries of the lots confirmed to the legal representatives 
of Laroche, Baccanne, Bouis, Bizet, respectively? 

It is earnestly hoped that this high court will not fail 
to examine and pronounce upon this question. It was ruled 
in the trial court and also inthe court of last resort. Its 
determination was vital to the controversy. The answer to 
it made by the Supreme Court of Missouri was fatal to the 
plaintiff's right of action. A mistake will,it is submitted, be 
made if its determination now, by this court, be considered 
superfluous. When a series of cases of this same family was 
before this court in 1862 (1 Black 595-003) some present 
trouble was avoided by an omission to declure the opinion 
of this court, unequivocally, on every point then presented by 
the records brought to its attention. It will be seen that in 
those cases though the judgment of the Supreme Court of 
Missouri could not have been affirmed as it was. except by 
an approval of every federal question decided by the State 
Court, yet the failure to declare such approval in categori- 
cal terms has in large measure made the present litigation 
possible ; and what is hoped now is that the question will be 
so determined that it will be impossible for any one in future 
to doubt the legal aspect of these muniments of title 

The trial court refused an instruction asked by the 
defendants below declaring these surveys to be at least prima 
facie evidence of the true location, extent and boundaries of 
the several common field lots of Laroche, Baccanne. Bouis 
and Bizet. The St. Louis Court of Appeals said nothing on 
this point, but the Supreme Court of the state declared 
emphatically that these surveys were unimpeachable, except 
by proof that Laroche, Baccanne, Bouis, and Bizet did not 
cultivate their several and respective lots prior to December 
20th, 1803. It is believed that this ruling of the Supreme 


Court of Missouri is onlyto be criticized as being too cau- 
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tious, too limited ; and that the plaintiff in error, inorder to em- 
peach these surveys, must show that no one so cultivated 
these lots prior to 1803. But even if this high court should 
confine itself to the bare approval of the view taken by the 
State Court of last resort, such an approval will be of infinite 
advantage to many holders of real estate in St. Louis, who 
have for many dreary years been subjected to a tedious and 
wasting litigation. 

It is confidently believed that these surveys are equivalent 
to patents issued by the United Stateson the 13th of June, 
1812; (42 Mo. Rep. 246, Vasquez vs. Ewing), that at least 
they are equivalent to patents issued onthe 29th of April, 
1816, and that they are unimpeachable, by any one claiming 
under the United States since April 29,1816, unless the chal- 
lenger shows that the land which the surveys embrace was 
not cultivated as lots inthe common fields of the Grand 
Prairie by any one prior to December 20th, 1803. These pro- 
positions have been either directly decided by the Supreme 
Court of the United States or are the necessary and logical con- 
sequence of such decisions; and to the proof of this declar- 
ation the undersigned now proceeds. 

It has beenseen that notwithstanding the benign effect 
contemplated and actually operated by the act of 1812, mischief 
lurked in the neglect it encouraged of those safeguards which 
the experience of centuries had recommended for the security 
of land titles. We know that in England until a little more 
than two centuries ago, the title to real property ntight 
have been transferred without writ.ng, and until 1816, in 
the whole region now known as the State of Missouri-the 
sale of alot of ground might have been effected with as little 
legal solemaity as was necessary in selling a horse or cow. 
It may be added that in those early days a horse or a cow 
was perhaps of ‘equal value with a common field lot. 
Notwithstanding the imperfect nature of their titles to these 
lots, the villagers had practically enjoyed under the govern- 
ment of Spain a security well calculated to make them care- 


less of presenting their claims to the Board of Commis- 
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sioners; and after the passage of the Act of 1812, there was 
such a fatal facility of making proof of the title which that 
act gave, that no legislation was asked for which would give 
an enduring character to such proof. The resulting incon- 
veniences were in large measure, if not actually remedied, 
rendered capable of remedy, by the Act of 29th April, 1816. 
By the first section of that act a Surveyor was appointed for 
the territories of Illinois and Missouri and it was made his 
duty to survey all lands which had been, or might thereaiter 
be confirmed by any Act of Conere 5S. He was required to 
make and forward to the General Land office plats of all 
such SUurVCYS , and by the second section, a certified COpy ol 
any such plat of survey was declared to be evidence ‘‘in all 
courts of the United States or their territories.’’ On 26th 
May, 1824, an act was passed, declared to be supplementary 
to the Act of June 13th, 1812. By the first section it was 
made the duty of the individual claimant of town or village 
lots, out lots or common field lots, within eighteen months, 
to designate their respective lots by proving before the 
Recorder of Land Titles, the fact of inhabitation, cultivation, 
or possession prior to 1803, together with the extent and 
boundaries of each claim, so as to enable the Surveyor 
General to distinguish the private from the vacant lots 
appertaining to the several towns or villages: and the third 
section directed the Recorder to issue to each claimant 
making such proof, a certificate, which was called a certificate 
of confirmation. These certificates were, as early as 1840, 
held in Missouri to be evidence of inhabitation and cultiva- 
tion prior to 1803. (Gurno vs. Janis, 4 Mo. Rep. 458, S.C. 6 
Mo. Rep. 330). But they were not indispensable evidence 
of these facts. In the case of Guitard vs. Stoddard, the 
United States Circuit Court for the District of Missouri had 
held that they were indispensable, and that all who failed 
to make proof of their claims to town or village lots, out 
lots or common field lots before the Recorder under the Act 
of 1826 lost all benefit under the Act of 1812. But this 


ruling was reversed by the Supreme Court of the United 


States (16 How. 494) and in 42 Mo. p. 247, Vasquez vs. 
Kwing, it was distinctly held in conformity with the views 
expressed in Guitard vs. Stoddard, that these certificates were 
merely auxiliary evidence of cultivation prior to 1803, and 
that direct proof of such cultivation, produced from the 
mouths of living witnesses, was more weighty than the 
certificate of the Recorder. This. decision was given in 
1863. 

In 1859, the Supreme Court of Missouri (28 Mo. 513, 
Milburn et al vs. Hardy) made a ruling directly touching 
these certificates under the Act of 1824, and these surveys 
under the Act of 1816. The duty of surveying the lots of 
the Grand Prairie common field had been only partially per- 
formed by the Land Department up to 1846. In that year 
however, it was systematically entered upon. Most proba- 
bly the officials at St. Louis were admonished, by the death 
of many of the witnesses to the early cultivation of this com- 
mon field, of the importance of completing the work, 
whilst some at least of them survived. Instructions were 
issued from Washington, addressed to the Surveyor General, 
and William H. Cozens was employed as deputy to perform 
the work onthe ground. He possessed unusual qualifica- 
tions for this task. and the manner in which he executed it 
will appear by this transcript. Particular notice was given 
to all persons having claims to lots in the Grand Prairie com- 
mon field, that the surveyor invited and was prepared to listen 
carefully to, all information touching its ancient cultivation, 
and the testimony of the surviving elders as to the condition 
of the common field in 1803, is in part preserved inthis tran- 
script. Of the old witnesses Charles Sanguinette, whose testi- 
mony appears at p. 62, was born in St. Louts in 1783 and had 
always lived here; Antoine Smith was born in Canada but came 
to St. Louis in 1796 and had alWays since that day resided 
here. He was upwards of 75 yeca&rs old in 1840 (p.31 printed 
record ) and had been here since early manhood. All these 


old men have passed away since the making of these surveys; 


but they were alive and alert in 1846; and by what they told 
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Cozens; by the natural objects they pointed out on the ground 
in confirmation of their recollection, and by their knowledge 
of the order in which the various lots were cultivated, aided 


_1n some instaaces, and notably in that of the Laroche lot, by 


a possession which had then endured for more than 70 years, 
the Surveyor was able to mark out the several lots on the 
ground, and to make a plat of his survey which was a part of 
his report to the Surveyor-General; and that officer; by the 
light of all this evidence, sifted and tested by the criticisms 
and objections which were made by different contestants, was 
able to pass upon and finally to approve the work. So far as 
the operations in the field were concerned, they seem to have 
been completed in 1851 (p. 171 of printed record) with 
some modifications chiefly touching the rectification of the 
east and west line of the common fields made in 1855-6 
according to instructions to be seen at p. 154. The report 
of the Surveyor-General, containing his reasons for his ap- 
proving the surveys, will well repay perusal; and if it were 
now the duty of this, or any court, to sit in judgment upon 
this approval, it is believed that this report alone would go 
far to justify the conclusions reached in 1857 by the Land 
Office. It is believed, however that no such inquiry is re- 
ferred to any court. The duty of locating by survey, and as- 
signing to particular claimants, the several lots of the com- 
mon fields which had been cultivated prior to 1803, was laid 
upon the Land Office, and its location and assionment was 
declared tobe evidence in all courts, How carefully and 
faithfully the Land Office discharged this duty may be 
seen by all who are curious; but the law had given this duty 
to the Executive Department, ‘‘courts of justice having 
no power to revise the acts of the Surveyor-General under 
these statutes.’’ (18 How. 25, Kissell v. Schools). It fol- 
lows that the work done must be regarded as conclusive, 
both as to the United States and as to those for whom the 
surveys were made and who accepted them (4 How. 169, 
Jonidan ef al. v. Barrett; Les Bois v. Brammell, 4 How. 
449; West v. Cochran, 17 How. 403; Stanford v. Taylor 18 


How. 409; Kissell v. Schools, 18 How. 19; Carondelet v. 
St. Louis, 1 Black, 179, 28 Mo. 513, Milburn v. Hardy; S. 
C. t Black 603; Vasquez v. Ewing, 42 Mo. 247.) 

The work to be performed by the surveyor was of es- 
pecial significance and importance as far as these confirma- 
tions by the act of 1812 were concerned. As has been seen, 
that act operated an immediate confirmation, not as the re- 
sult of anything to be done by the claimant after its passage, 
but by virtue of what had taken place at least more than eight 
years before. Peculiar po vers were given to the surveyor to 
designate and mark on the ground as well as to report to the 
land office the boundaries and figures ‘‘the form and quan- 
tity’’ of the lots confirmed (4*How. 183). Due caution was 
required that the task should be discreetly performed; the 
evidence on which the action of the Surveyor’s office at St. 
Louis rested, was preserved to guide the General Land Office 
in approving the work; but fhe work when done had a charac 
ter which exempts it altogether from such fantastic and imagin- 
ative objections as seem to have been entertained by the trial 
court. The conclusions reached by the Land Office are made 
evidence (sec. 2 of act of 29th April, 1816). These conclu- 
sions appear by the certified plats of survey. The reasons 
which led the Surveyor-General of Missouri to these conclu- 
sions were of course very important when the land office was 
sitting to revise the work: and after it had been approved by 
the Commissioner, if an appeal had been taken to the Secre- 
tury of the Interior, these would of course have been closely 
scanned; but no court of justice sits as an appellate tribunal 
to revise these conclusions. An appeal irom the action of 
the Surveyor-General and Commissioner of the General Land 
Office lies to the head of the Executive Department, and to 
that alone. Until a survey once duly made and approved is 
vacated and recalled by that Department Courts of justice 
must respect it, and this was emphatically delared by this 
high court in the case of West v. Cochran (17 How. 403) in 
the case of Maguire v. Tyler, 1 Black, 195 and Maguire v. 
Tyler, 8 Wallace, 650. 
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Hence though it would be easy to justify the action of 
the Surveyor-General by reference to what is contained in 
this record, it is believed that it is out of place to defend 
what no one, and especially no one occupying the position 
of the plaintiff in error, is at liberty to attack. What is said 
by the Surveyor-General in his report respecting (e. g.) 
the possession at that day by the family of Laroche of the 
lot mentioned in his inventory in 1774 (see p. 114 of printed 
record ) and his assurance, therefore, of the true location of 
5S. 1665, is very interesting and no doubt had its weight in 
procuring the approval of that survey and others connected 
with it. It is remarkable also for its treatment of some of 
the objections which appear to have seemed formidable to 
the trial court in 1882. It may be seen how clearly Sur- 
veyor-General Loughborough, (who really had a compre- 
hensive and intelligent view of the whole subject ) reconciles, in 
the most satisfactory and decisive manner,some verbal miscon- 
ceptions upon which the trial court apparently laid much stress 
Reference may also be made to the report of the same officer 
at p 135 and p. 137; butas already stated, we are not now 
enquiring whether thereis any reason why the Surveyor- 
General should not have approved these surveys. They have 
been approved—they stand as the unimpeached work ot 
the executive department—and the only inquiry open to 
courts of justice is, what ts their legal effect as evidence. 

It is somewhat tedious, but perhaps the time consumed 
may not be altogether thrown away, if weconsider the nature 
and office of a survey. It is the ascertainment and marking 
on the ground, of the boundaries and outline of a particular 
tract of land; and, to complete the work, it is needful to com- 
pute the area, to make a figurative plat of the ground, and to 
annex to these the held n»tes showing the steps by which 
the surveyor reached the conclusions announced in his report 
so that it may appear that the positions, length and _ direc- 
tions of the boundaries are correctly given and its area or quan- 
tity truly determined ( Davies Surveying p. 37). Often, until 


the surveyor has performed his office, the description of ‘the 
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land intended to be marked out is altogether indeterminate 
and vague. Sometimes the calls require, in order to be made 
definite,to be explained by reference to objects which nothing 
but a visit to the ground can render intelligible : and sometimes 
the description may be such as to impose on the Agrimensor—— 
the surveyor—the solution of a geometrical problem. His task 
in either case is to find and designate that portion of the sur- 
face of the earth which corresponds with the description of 
the tract to be surveyed; and the tmportance as_ well 
as the intricacy of the duty is illustrated by the history of 
our public domain from its earliest days. The United 
States of America were at the adoption of our constitution, 
the proprieters of an immense territory, and the surveyor has 
always been a most essential functionary of its Land Office. 
The first definition of his duties appears in the acts of 18th 
May, 1796 and May 10, 1800. They mainly consisted in sub- 
dividing the Northwestern territory into townships, sections, 
and quarter sections; and similar duties were imposed by the 
act of 3rd March, 1803, on the Surveyor of Public Lands 
south of tne State of Tennessee. All this was before the 
acquisition of Louisiana. In the first act passed for the 
adjustment of claims to land in Louisiana, or as it was called 


in the act of 2nd March, 1805, the Territory of Orleans 


was a provision extending to this region, the powers and 
duties imposed on the surveyor of the public lands south of 
the State of Tennessee; and by §§ 6 and 7 of the Act of 3d 
March, 1807, amendatory of the Act of 1805, there was a 


further definition of those powers and duties; but on 29th 


April, 1816, was passed an Act having special and judicious 


adaptation to the lands in the Territory of Missouri. The 


provisions of this Act have been already stated. 


It will be seen that a great extension was by these pro- 


visions given to the duties of the surveyor. In the northwest 


territory, the task of that officer had been to sub-divide the 


public land with a view to the sale of it to settlers. Anal- 


agous duties were imposed on the officers appointed under 


the act of 1816, so far as no private grant had been made to 


authentically and conclusively as a patent could have done. 
In respect_of the lands reserved by the second section of the 


act of 1812 for the use of the schools of St. Louis, it was 


provided by the second section of the act of 26th of May, 


1824, that the Surveyor-General immediately after the end 
of 18 months within which the individual claimants were 
required to make proof beforethe Recorder of Land Titles of 
inhabitation cultivation or possession of their respective lots 
prior to 20th December, 1803, should ‘‘proceed under 
instructions from the Commissioner of the general !and office 
to survey, designate and set apart’’ tothe several and 


, 


respective towns and villages mentioned in the act of 1812 
so many of the said vacant town, and village lots, 
lets and common field lots’’ for the support of schools, 
were within the purview of the act of 1812; and the ni 
vf such a survey was elaporately examined in the case of 
Kissell vs. The Schools, reported in 18 How. p. 19 and follow- 
ing. [he case was before the Supreme Court, United States 
on writ @ferror to the Supreme Court of Missouri. The Survey) 
Which was the document on which the Board of 
Schools relied, was made in 1843. The defendant claimed 
under a preemption entry made of frac. section 26, in T. 45 
N., [ E., on 2nd of May, 1836. This court held that the 
certificate of the Surveyor-General appended to his survey, 
accepted by the schools, was ‘‘record evidence of title, by 
‘* the recitals in which the Government, and the Board of 
‘* Directors were mutually bound and concluded. And this 
instrument, declaring that the land described was reserved 
‘* for the support of the schools, and the courts of justice 
‘‘ having no power to revise the acts of the Surveyor-Gen- 
‘‘ eral under these statutes as respects the school lands, it is 
‘* not open tothem to inquire whether the lands set apart 
‘* were or were not, lots of the description referred to in the 
‘* statutes. lhe parties interested have agreed that this land 
‘* was aschool lot and here the matter must rest unless 
some third personcan show a better title,’’ (p. 25). The 


court then proceeds to the inquiry whether the entry by 


Duncan was such better title; andholds that it was not,because 
the section to which it was supposed to attach, was within 
the corporate limits of a city, (p 26 and 2]: The court said 
that these school lots were appropriated by the act. of 1812 

= (p. 27) and were not subject to sale; that ‘‘they were be- 
‘* yond the reach of the officers of the government, nor could 
‘* their action lawfully extend to them, with the exception 

‘* that they could be ascertained and designated within the 

‘ power reserved; nor could Duncan be heard to say that he 
‘ did not know that this parcel of land was reserved.”’ 

Why is nota survey made under the act of 29th of April, 
i816 ofa lot confirmed to an individual by the act of 13th 
of June, 1812, approved by the United States and accepted 
hy the tndividual, equally binding and conclusive, with such 
a survey as was considered in the case of Kissell vs The 
Schools? 

It is, of course, obvious that the grant to the individual 
claimants by the first section of the act of 1812 being complete 


and unconditional, nothing done thereafter in respect of the 


lot by the United States, wi/houtl the consent of the individ- 
ua/, would be of any validity. Congress could not at any time 
subsequent to the act of 1812 impose any condition upon 
the confirmees impairing these titles. This was the princi- 
ple of the decision in the two cases of Gruitard vs. Stoddard, 
16 How. 494 and Savignac vs Garrison 18 How. 136. 
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But if, in 1816, before the rights of any other person attathed 


to the common field —when it was either reserved for the 
use of schools, or was the property of an individual under 
the first section—authurity was given by the United States 
for its survey, and a survey was made accordingly,*it is not 
perceived how the analogy of the observation made in respect 
of the survey for the schools in the case of Kissell (18 How. 
Supra.) can be disputed ¢‘The parties interested have agreed 
that this land was a school lot ‘‘said the court, in that case. 


If, in 1857, ‘‘the parties interested agreed that the land 


embraced by survey 1665 Is ‘‘a common field lot’’ is not their 


agreement equally decisive? 


decided, by the United States Supreme Court in 1854, af- 
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the force of the 


surveys of the common field lots, made under the act of 
1816. This was in 1859, and the case is that of Milburn 
et al vs..Hardy, 28 Mo. 514. There the title of the state 
to the 16th section was asserted precisely as it is now, and 
by the same plaintiff; for Milburn, Taylor and ~Glasgow 
were the three commissioners clothed with the title of the 


State, and Glasgow isthe only survivor. The case of the 


plaintiff was precisely what is in this case. The defendant 


offered in evidence the certificate of the Recorder,and United 
States survey 1665, showing the location of the lot of 
Laroche. Judge Napton delivered the opinion of the court. 
He declared the certificate and survey to be conclusive upon 
the United States, and at least prima facie evidence against 
the claimants under the act of 1820. ‘‘It is plain that the 
certificate of confirmation and the survey under act of 1824 can 
avail nothing, unless they are allowed to show title in 1812. 
They must therefore be admitted to prove that, or go for 
nothing’’ (p.522). Atp. 522 occurs the statement that 
the cases of the same plaintiffs against Carpenter, Blanchard, 
McClure and Hogan all involve precisely the same questions 
which were presented and decided in Milburn et al vs. 
Hardy: while in Milburn et al vs, Hortiz, (p. 524) the 
single point was presented touching the conclusiveness 
of the boundary survey called Map X.’’ All these cases were 
decided at the March term, 1859, of the Supreme Court of 
Missouri and all of them were taken by writ of error to the 
Supreme Court of the United States where they were all 
decided at the December teim i861. (I. Black, 595—603). 
It would appear from the report that only the case of Mil- 
burn et al vs. Hortiz was orally argued; but by the note at 
the foot of p. 603, it is declared that five other cases on writ 
‘‘ of error to the Supreme Court of Missouri, all depending 
‘‘on the legal principle solved by this opinion of Mr. Justice 
‘‘Grier were determined at the same time.’’ These cases 
were those above named—viz: Milburn et ai vs. Hardy, 
Same vs. Blanchard, Same vs. Carpenter, Same vs. McClure 
and Same vs. Hogan; and in each of them, the judgment of 
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the Supreme Court of Missouri was affirmed. We are justi- 
fied then in claiming that the views expressed by Judge 
Napton, respecting these surveys have the approval of this 
high court. 

The case of Milburn et al vs. Hortiz had been before 
the Supreme Court of Missouri before 1859. It, together 
with the other five cases, had been commenced in 1853, and 
when the case of Hortiz was tried in the State court of first 
instance, the ruling made by the United States Circuit 
Court of Missouri, in the case of Guitard vs. Stoddard, had 
been adopted by the State Court. But that ruling was re- 
versed in 16 How. 494, and the Supreme Court of Missouri 
(23 Mo. 532) in like manner reversed the judgment of the 
St. Louis Land Court. It was decided in these cases that 
the confirmation operated by the act of 1812 being uncon— 
ditional, it was not competent for the United States to im- 
pose a condition in 1824, orat any time after 1812. It 
followed that the certificates issued by Recorder Hunt were 
only auxiliary evidence of confirmation under that act, and it 
was subsequently ruled that they were not the best evidence 
of that fact. The persons claiming lots in the common field 
were at liberty to prove theextent and boundaries of the lot, 
and the fact of cultivation, and to receive a certificate from 
the recorder.* If they neglected to do this, however, they 
were not prejudiced thereby. They were only deprived of this 
particlar muniment of title as against the United States. 
They were at liberty to go on and make proof, independent 
of any such appeal to the recorder, of the fact of cultivation 
prior to 1803, (Guitard vs. Stoddard, 16 How. 494, Savig- 
nac vs. Garrison, 18 How. 136, Vasquez vs. Ewing, 42 Mo. 
p. 247) and in the latter case it was significantly intimated 
that such evidence was more weightly than the certificate of 
confirmation issued by the recorder. 

There had been some earlier decisions by this high 
court declaring the effect of these official survevs of con- 
firmations made by any act of Congress. Three such cases 
are to be found in 4 How. (Sup, Court U. S.) The first is 
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the case of Jourdan ef a/. v. Barrett, p. 169, the second is 
Mackey v. Dillon, p. 421!1—and the third is LeBots v. 
Brammell, p. 449. Inthe first it was remarked p. (183), 
that in certain cases Congress had made the surveyor of the 
District ‘‘the judge of the form and quagity'' of the tract in 
question. Inthe case of Mackty v. Dillon, (448) it was 
held that a private survey was of no evidential force—that it 
simply showed the pretensions of the party procuring it to 
be made. But that a survey made by the United States and 


accepted by the confirmee was binding upon both of them, 


and in the particular case of the common of St. Louis con- 
firmed by the act of 1812,and surveyed in 1832, ‘‘madeand 
located the common’s title as effectually as a patent ‘‘could 
have done.’’ (p. 464). It may be asked which of these times 
should be taken as that of the issue of the patent—the June 
13th, 1812 or the date of the approval of the survey in 1832. 
The question was answered by the Supreme Court of 
Missouri in Vasquez v. Ewing, decided in 1868; when it was 
held that such a survey was the legal equivalent of a patent 
issued on 13th June, 1812. 

In the case of West v. Cochran, 17 How. 403 the tacts 
were that there had been on the same day two confirmations, 
the locations of which conflicted. In the first of these the 
decision of the Board of Commissioners was that the claimant 
was entitled to so much land, ‘‘to be surveyed agreeably to 
a concession from Zenon Trudeau to Labeaume,”’ &c. &c. and 
in the second it was declared that the claimant was entitled 
td so much land ‘‘to be surveyed agreeably to a reserve 
made ina sale’ from Brazeau to Labaume—(see pp. 411 
and 412). Much controversy arose as to the true location 
of this reservation, and various surveys made in the interval 
between the date of the action of the Board (1811) and 
1852, had been disapproved. Finally anoffcial survey made 
on 26th February, 1852 was approved. Before this was 
done, a suit had been brought in the United States Circuit 
Court for Missouri, by the legal representatives of Brazeau, 


who refused to accept the survey locating their reservation, 


Si Mae a a ae 


en 590— 


and as we are told by the report of the case. 
after having been engaged tor sthe last fifteen ; days, in 
the attempt to discover whether the land confirmed to 
Labeaume embraces the 16 arpents reserved to Brazeau 
- (p. 412) the court proceeded (p. 413) to lay it down that 
‘the United States reserved the power to locate by survey 
the land confirmed to Brazeau and that this reserved power 
was vested in the Executive Department whose acts in this 
instance bound Brazeau and those claiming under him,’’ 
In this case the terms of the confirmation declared that 


the land was to be surveyed agreeably, as to one of the con- 


firmees, to a concession, and as to the other, to a reservation 
made inasale. Ifthe first section of the act of 1812 had 
declared that it should be the duty of the principal deputy ° 
surveyor of the said territory to cause to be surveyed, for 
each person claiming a_ confirmation by reason of 
inhabiting cultivating or possessing a lot in the town or 
village or common held prior to 20th December, 1803, the 
lot confirmed to him by that section, it is believed that the 
conclusiveness of such a survey both as to him and the 
United States would, on the authority of the case of West 
vs. Cochran, be indisputable. The interval of time elapsing 
before the execution of such survey would have been 
immaterial, as it was in the cases of West vs. Cochran (17 
How. 403) and Kissell vs. The Schools, (18 How. 19) 
Under the act as it stands, that the confirmee might have 
objected to such a survey is clear, (Guitard vs. Stoddard, 
supra ). But if he acce pte d it, the only possible objection to 


which it is liable would be removed. It follows that if any 
ce claimant of a common field lot, under the act of 1812, 
‘ accepting the offer of the United States to locate and 
be ascertain his land by an official survey, receives such a 
“ survey, he brings himself within the rule laid down in Les 


Bois vs. Brammell, West vs. Cochran and Kissell vs. The 
Schools. It was then said, ‘‘the parties interested have 
‘agreed this land was a school lot, and there the matter 
‘‘must rest unless some third person can show a better 
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title,’’ p. 25. In like manner we are warranted in saying in 
the present case. ‘‘The parties interested have agreed that 
this land was a common field lot, and there the matter must 
rest unless some third person can show a better title.’’ It is 
obvious that no one can show such better title, who is forced 
to rely on an unauthorized act of a register, permitting an 
entry or location of land reserved from_ sale, (as was 
decided in the case of Kissell vs. The Schools.) What is 
the attitude of the plaintiff in this case? He can only pre- 
vail, by disproving the agreement made by the confirmee of 
the common field lot, and the United States. That agree- 
ment was, qhat the land within the survey was a common field 
lot; that is, that it was within the out boundaries of the 
common field, and that it had been cultivated by some one 
prior to 1803. It will not suffice for the plaintiff in error, to 
throw doubt upon the cultivation of this lot by some partic- 
ular villager, unless he goes further and proves incontesta- 
bly that it was not cultivated by any one in Spanish times. 
If it was so cultivated by any one, there is an end of the case 
of the plaintiff, for inthat event it became private property 
on 13th June, 1812. 

This consideration seems to the undersigned to be 
decisive of the controversy respecting these surveys. They 
are made by the United States; they are accepted by the 
persons whose lands they locate, and the rest of the world 
have really no position from which to assail them, except on 
an hypothesis which is contradicted by every page of this 
record and even by the admissions of both parties. It is 
beyond dispute that the land in controversy is within the con.- 
mon field of the Grand Prairie; it is equally plain that the 
whole of this common field was cultivated by some persons 
prior to 1803; and in 1857 the United States, and the 
respective claimants of the several common field lots covered 
by this fractional sixteenth section, agree as to the character- 
istics of its several portions. No third person can claim to 
have a better title to this land, by virtue of the act of 6th 


March, i820, unless he can show, at lowest, that the 


land was part f . public domain at 


the date of that ‘nless he makes this proof, 


concern of his, ie parties interested have 
disposed of this land,for whether that disposition be right or 
wrong, he has nothing to gain by impeaching it, and will 
not be heard to attempt it. 

The Supreme Court of (Missouri, then, in declaring 
that the plaintiff in error can not impeach these surveys ex- 
cept by showing affirmatively that (e. g.) Laroche did not 
cultivate before 1803 the lot of ground in the common field 
of the Grand Priarie, which the United States assigned to 
his legal representative by surveyg No. 1665, and that Bouis 
did not cultivate before 1803, the land surveyed to his re- 
presentatives by surveyf 1813, were needlessly cautious. It 
is submitted that the plaintiff must be held to prove not only 
this, but much more—-that he must show that no one prior 
to 1803, had cultivated this land ; and if he fail to make this 
proof, the surveys are as to him, at any rate, unimpeachable. 
It is clear that to hold the plaintiff in error to the least diffi- 
cult of these tasks, wil! be fatal to htm—but in a matter of 
so much importance it ts earnestly hoped that for the repose 
and protection of ancient possessions, the true rule will be 
laid down in all its strictness and exactitude 

It is permissible in a case involving the construction of 
an act on which so large a number of land titles in St. Lguis 
depend, to call to the memory of this High Court the obser- 
vations which fell from one of its most respectable members, 
delivering the unanimous opinion of its whole body, more 
than thirty years ago. In the case of Gamache vs. Pequig- 
not, which, as is the case now, was brought to this court by 
writ of error to the Supreme Court of Missouri, the rulings 
of the General Land office and of the State Court, were ex- 
amined and approved by Mr. Justice Catron, delivering the 
unanimous opinion of thiscourt (16 How. 451-568.) His 

words were ‘‘with the correctness of these decisions of the 
‘* Supreme Court of}Missouri, and the department of public 


lands we entirely concur; nor will we add any views of 


our own in support of the states decision. tor the reascsn 
, ] sik tlh cia oles | ey | 
‘‘ that the questions here presented are peculiarly local, 
being limited to the city of St. Louis, and a few villages 
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‘* feel exceedingly indisposed to disturb the State decisions 

So far, the ability and soundness they manifest have com- 
mandea our entire concurrence d ‘spect ij are likely 
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instance in this cause evidently considered himself at libertv 
to criticise these surveys with greater freedom than would 


have been permiussi e if he had been the Survevor Genera! 


in 1857, to whom was committed the task of approving or 
disapproving the surveys made by Mr. Cozens Then, the 
whole matter was tacomplete We see from the elaborate 
and very able report of the Surveyor General, how painstak- 
ing he was He tells us that as to the location of the lot of 
Laroche there can be no question, for the reason, among 
others, that his representatives have been continually since 
1774, in possession of the land in S. 1665, and he refers to 
many facts ‘corroborating their claim. But these facts were 
the foundation of his official action. which was finally taken 
in 1857, When this was completed—when the surveys were 
approved ang recorded—they possessed, by virtue of the 
express words of the act of Congress, and by reason of the 
principles so frequently decided by this high court and 
already quoted, a value as authentic evidence, which all 


persons engaged in the administration of law were directed 
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to respect. It certainly ts difficult to say what particular 
views on this subject were entertained by the trial court— 


but we cannot shut out eyes to the fact that amongst other 


things, that tribunal contrived to ignore the claims of 


l.aroche alt yrether, and to permit the plaintiff in error to 
recover a tract of land which was altogether within the com- 
mon-field of the Grand Prairie—which was composed of lots 
each of which had been cultivated prior to 1803, by some 
private person —which had been surveyed and assigned by 
the United States to different claimants of common-—field lots. 
nn which were the remains of an old cabin, which tradition 
declared to have been built and occupied by Laroche—which 
had been in possession of the family and_ representatives of 
Laroche from 1774 to 1857 We are not about to proceed to 
the examinatiqn of the evidence on which the Land Office 


acted in the eleven Years O} inquiry Irom 1840 to [S57. We 


believe indeed that nothing would be easier than to show 
that, it acted wisely and discreetly But it is not the office 
fa court of justice to review this action. A court of jus- 
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tice is bound to pay respect to the ou/come of the work of the 
Executive Department, when the law of the land has im- 
pressed upon that work a certain character—has declared it 
to be evidence, Of this view of the matter the St. Louis 
Circuit Court seems not to have had a glimpse; and the best 
comment on such opinions as that court did entertain is to be 
found in the contradiction in which they stand with all, that 
has fallen. from first to last, from the Supreme Court of 
Missouri, and the Supreme Court of the United States. 
Nothing is more clearly deducible from these adjudicatiens 
than that while a private survey is merely evidence of the 
pretensions of the party causing it to be made and has no 
evidential weight whatever (Mackay vs. Dillon, 4th How. 
421), an official public survey made by an officer of the 
United States under the sanctions of law, ts conclusive 
evidence against the United States of what it purports to be 
and if accepted by the person for whom it ts made, it is also 


conclusive upon him, (Jourdan v. Barrett, 4 How. 169, 183, 


Les Bois v. Brammell, 4 How. 449). Indeed, it may be 
asked, how could it be otherwise?. This consequence results 
not only fromthe mandate of the positive law, declaring 
these surveys to be evidence, butfrom the right which every 
proprietor has to dispose of what belongs to him. The land 
which the survey encloses belonged at the date of the act of 
1816, incontestably, either to the United States or to the 
party claiming it under the act of 1812, and these two 
parties—the United States and the claimant of the lot—are 
competent to make, respecting it, a binding disposition, with 
which the rest of the world have no concern. As was said 
by this court in the case of Kissell v. the schools, 18 How 
p. 25. ‘‘The parties interested have agreed that this land 
‘f was’ —a common field lot—‘‘and here the matter must 
rest unless some third person can show a better title 
Inevery case in which the validity and conclusiveness of an 
official survey accepted by the person for whom it was made 
have been considered by this court, they have been up- 
held. Several cases have been cited. To these may bi 
added that of Carondelet v. St. Louis, 1 Black 179; and in 
the same volume at p. 195, the case of Maguire v. Tyler. 
These cases, one and all, show that the designation by an 
approved official survey of a tract of land confirmed to an 
individual by an act of Congress, is, if accepted by that indi- 
vidual, conclusive against the United States, and the con- 
firmee, and that no one can impeach it on merely fanciful or 
speculative grounds. He must assail it radically; must dis- 
prove the facts assumed by tie parties—the claimant of the 
common field lot, and the United States—to-wit that the lot 
within the survey was a common field lot, that is, that 
it was within the outboundaries of the common field, and was 
prior to December, [S03, cultivated Db) SOME OnE, lf so cul- 
tivated by any one, it was private property in 1816; and no 
one claiming it by a grant emanating fromthe United States 
after 1816, can be heard to challenge the designation of it as 
a common field lot. It must be established in the first in- 


stance that it was public land at the time when the claim of 
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the challenger attaches, before any criticism on his part can 
be listened to. 

The importance to a large class of landholders of the 
declaration in a manner which no one can dispute, of the 
true nature, office,and effect,of an official survey of a com- 
mon field lot, accepted by the person for whom it is made, 
justifies the expression of a hope that this great desideratum 
will now be furnished. The undersigned does not think it 
needful to discuss the conclusiveness of such a survey, when 
contested by a confirmee, or a person claiming to be a con- 
firmee, under the act of 1812. It is believed that sucha 
question cannot arise in respect of any lot in the common 
held of St. Louis, or any town or village lot. . The examina- 
tion which he has felt it his duty to make, has been with re- 
spect to the conclusiveness of these surveys, aS against any 
one claiming that the land they embrace was public land at 
any time after June 13, 1812; against those who may claim 
any of these common field lots by virtue of a New Madrid 
location, a pre-emption, Or a grant under the Act of March 


6, 1820. 
Respectfully Submitted, 
THOS. T. GANTT, 
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There was passed by the General Assembly of the Com- 
mouwealth of Kentucky, and there has been in force ever 
since the date of its passage, an act approved by the Gover- 
nor on the 24th day of March, 1882, entitled ““An Act to 
amend the Charter of the City of Louisville’ (Vol. 1, page 
990, Session Acts 1881-’2, Kentucky Legislature), and by 


which among other things it was provided that— 


‘* Public ways, as used in this act, shall mean all public 
streets, alleys, sidewalks, roads, lanes, avenues, highways, 
and thoroughfares, and shall be under the exclusive manage- 
ment anc control of said city, with power to improve them 
by the original construction thereof, as may be prescribed by 
ordinance. Improvements, as applied to public ways, shall 
mean all work and material used upon them in the construe- 
tion and reconstruction thereof, and shall be made and done 
as may be prescribed either by ordinance or contract, ap- 
proved by the General Council. When improvements in pub- 
lie ways have been made and the contract therefore com 
pleted, the City Engineer shall, by an insertion in one of the 
daily newspapers published in Louisville, give ‘notice of the 


time and place fixed for the inspection and reception of the 
work by the City Engineer, or either of his assistants or 
deputies ; and such owners, their agents and representatives, 
may appear and be heard before such engineer, his assistant 
or deputy, as to whether such improvements have been 
made in accordance with the ordinance authorizing the same, 
and the contract therefor. 

“When the improvement is the original construction of 
any street, road, lane, alley, or avenue, such improvement 
shall be made at the exclusive cost of the owners of lots in 
each fourth of a square, to be equally apportioned by the 
General Council according to the number of square feet 
owned by them respectively; except that corner lots of thirty 
feet front, and extending back as may be prescribed by ordi- 
nance, shall pay twenty-five per cent more than others for 
such improvement. Each subdivision of territory bounded 
on all sides by principal streets shall be deemed a square. 
When the territory contiguous to any public way is not de- 
fined into squares by principal streets, the ordinance provid- 
ing for the improvement of the public way shall state the 
depth on both sides fronting said improvement to be assessed 
for making the same according to the number of square feet 
owned by the parties respectively within the depth as set out 
in the ordinance. A lien shall exist for the cost of the orig- 
inal improvement of public ways for the apportionment and 
interest, at the rate of six per cent per annum, against the 
respective lots, and payments may be enforced upon the 
property bound therefor by proceedings in court, and no 
error in the proceedings of the General Council shall exempt 
from payment after the work has been done as required by 
either the ordinance or contract, but the General Council, or 
the courts in which suits may be pending, shall make all 
corrections, rules, and orders, to «lo justice to all parties con- 
cerned.” 


Under the provisions of this and other charter acts of the 
city of Louisville, there was passed by the General Council, 
approved by the Mayor on the 4th day of October, 1882, and 
printed and published in the manner and by the agencies 
provided for in the charter of the local government, an ordi- 
nance which reads as follows: 


‘No. 2306. 


‘¢ An ordinance for improving a part of Chestnut Street 
from the center line of Mercer Street to the east line of 
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Twenty-sixth Street. Be it ordained by the General Council 
of the city of Louisville, that the carriage-way of Chest- 
nut Street, from the center line of Mercer Street to the east 
line of Twenty-sixth Street, shall be thirty-six feet in width, 
and shall be improved by grading, curbing, and paving with 
McAdam pavement, with corner-stones at the intersection 
of streets and alleys, block-stone gutters, and foot-way cross- 
ings across all intersecting streets and alleys, in accordance 
with the provisions of an ordinance approved on the 21st 
day of August, 1880, entitled General Ordinance concerning 
the Improvement of Streets Said work shall be done at the 
cost of the owners of ground, as provided in an ordinance 
approved on the 26th day of April, 1870, entitled ‘ An Ordi- 
nance in Relation to the Cost of Improving Public Ways,’ 
and that all ordinances or parts of ordinances in conflict here- 
with be and are hereby repealed.” 


Immediately after the passage, approval, and publication 
of this ordinance the city of Louisville advertised in three 
of the newspapers printed in Louisville for persons to under- 
take the improvement provided for in the ordinance, and the 
defendant in error, Joseph Nevin, having proposed to the 
city of Louisville that he would, on certain conditions and 
at certain rates, undertake and complete the required im- 
provement as provided for in the ordinance, was by the city 
of Louisville awarded the contract therefor, and thereupon 
the city of Louisville and the defendant in error, Joseph 
Nevin, entered into a contract, which was reduced to writing, 
made, dated, signed, and mutually delivered on the 25theday 
of October, 1882, and on the 26th day of October, 1882, re- 
ported to and approved by the General Council, and which 
reads as follows: 

** ORDINANCE No. 2306. 

“This agreement, made this 25th day of October, 1882, 
between the city of Louisville, by its mayor of the first part, 
and Joseph Nevin, principal, and J. Navin, surety, of the sec- 
ond part, witnesseth, that the said parties of the second part 
agree and bind themselves that the said Joseph Nevin will 
improve the carriage-way of Chestnut Street, thirty-six feet 
in width, from the center line of Mercer Street to the east 
line of T'wenty-sixth Street, by grading, curbing, and paving 
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with McAdam pavement, with corner-stones at the intersec- 
tion of streets and alleys, block-stone gutters, and foot-way 
crossings across all intersecting streets and alleys required to 
be so improved, by an ordinance passed by the General Coun- 
cil of the city and approved by its mayor on the 4th day of 
October, 1882, and entitled ‘Au Ordinance for improving a 
part of Chestnut Street, from the center line of Mercer Street 
to the east line of Twenty-sixth Street,’ and that said work 
shall be done according to the provisions of the said ordi- 
nance and of the ordinances therein mentioned, all of which 
are made part hereof as fully as if the same were herein 
inserted ; and that said work shall be completed within four 
months after the approval of this contract by the General 
Council, within such time thereafter as shall be directed or 
allowed by the said Council. But the city reserves the right 
to have said work suspended by the City Engineer whenever 
for causes satisfactory to him he shall so direct; but such sus- 
pension shall be reported to the General Council for approval. 
For the said work the said Joseph Nevin is to be paid as fol- 
lows: For the excavation, thirty-five cents per cubie yard; for 
the curbing, ninety-eight cents per running foot; for corner- 
stones, two feet, five dollars each; for corner-stones, eighteen 
inches, four dollars each; for the foot-way crossings, three 
dollars and fifty cents per running foot, to include buttress, 
wings, and range paving, and twelve dollars and forty-five 
cents per square of one hundred superficial feet for all pav- 
ing between the curbs, except foot-way crossings. In testi- 
mony whereof the Mayor of said city hereto subscribes his 
name and aflixes the seal of said city, and the parties of the 
second part hereto subscribe their names the day and year 
first above written. 
“CHARLES D. Jacos, Mayor. 
[ SEAL, | “JosEePH Nevin, Contractor. 
” J. NAVIN, Surety.” 


On and long prior to the 4th day of October, 1882, Chest- 
nut Street, Magazine Street, Walnut Street, Mercer Street, 
and Twenty-sixth Street were and have been principal pub- 
lic ways of the city of Louisville. Magazine Street, Chest- 
nut Street, and Walnut Street each ran east and west, and 
extended from the eastern to and beyond the western 
limits of the city. Magazine Street was, on and before 
the 4th day of October, 1882, and is now the next prin- 


cipal street on the south of, is parallel with, and is four 


e” 
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hundred and twenty feet from Chestnut Street. Walnut 
Street was, on and before the 4th day of October, 1882, and 
was until the 7th of November, 1883, the next principal 
street on the north to, is parallel with, and is seven hundred 
and forty-seven feet from Chestnut Street. 

Mercer Street and Twenty-sixth Street each ran north and 
south ina direction at right angles to that of Chestnut Street, 
and extended from the north side of Magazine Street north- 
wardly across Magazine, Chestnut and to and beyond Wal- 
nut Street. Mercer Street was the next principal street on 
the east of, was parallel with, and seven hundred and forty- 
one feet from Twenty-sixth Street. 

On and prior to the 4th day of October, 1882, the plaintiff 
in error, Emma Craig, wife of the plaintiff in error, Thomas 
Walston, was and is now the owner of two certain lots of 
land in the city of Lonisville, and within the taxable limits, 
charged by the act in question with the payment of the cost 
of improving the carriage-way of Chestnut Street, from the 
center line of Mercer to the east line of Twenty-sixth Street, 
one of which lots contained 71,059 and the other 69,780 
square feet of ground. The whole number of square feet 
of grouind within the quarters of squares or territory charged 
by said act with the payment of the cost of improving the 
carriage-way of Chestnut Street between the points desig- 
nated was 417,129. 

The defendant in error, Joseph Nevin, in pursuance of the 
contract set out and, under the immediate supervision and 
direction of the City Engineer, completed by original con- 
struction the improvement of the carriage-way of Chestnut 
Street, thirty-six feet in width, from the center line of Mercer 
to the east line of Twenty-sixth Street; and on the comple- 
tion of the improvements the City Engineer gave notice by 
insertion in the Courier-Journal, a newspaper printed and pub- 
lished daily in the city of Louisville, of the time when and 
the place where he would inspect and try whether the 
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defendant, Joseph Nevin, had completed the improvement 
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of the carriage-way of Chestnut Street, thirty-six feet in 
width, from the center line of Mercer to the east line of 
Twenty-sixth Street, in accordance with the ordinance author- 
izing the same and the contract therefor; and at the time and 
place specified in the notice the City Engineer did appear 
and‘did inspect and try whether, and did decide that the 
defendant in error, Joseph Nevin, had completed the im- 
provement of the carriage-way of Chestnut Street, thirty- 
six feet in width, from the center line of Mercer to the east 
line of Twenty-sixth Street, in all respects as required by the 
ordinance authorizing the same and the contract therefor, and 
did in the name of, for and on behalf of the city of Louis- 
ville, accept and receive the improvements. 

The contract price of said improvement was $5,946.18, 
and this sum the General Council! proceeded to apportion 
among the owners of the lands within the quarters of squares 
binding on Chestnut Street between Mercer and Twenty- 
sixth Street, and according to the number of square feet 
owned by each, except that the owners of corner lots of thirty 
feet front and extending back as prescribed by the ordinance 
approved the 26th day of April, 1870, entitled “ An Ordinance 
in Relation to the Cost of improving Public Ways” were 
assessed as if their corner lots had a front and width of thirty- 
seven feet and six inches; and among others the General 
Council apportioned against the plaintiffs in error the sum of 
$1,012.95 on account of their lot of 71,059 square feet, and 
the sum of $994.71 on account of their lot of 69,780 square 
feet of ground. 

Under and in pursuance of a resolution of the General 
Council, approved by the Mayor on the 7th day of July, 1883, 
the Clerk of the Board of Councilmen issued warrants 
against the respective parties charged by the apportionment 
of the General Council with the payment of the cost of the im- 
provement of the carriage-way of Chestnut Street between 


the points designated ; and among the two warrants against 


the plaintiffs in error, one is for $1012.95, and the other for 
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$994.71. These warrants when issued were, by the defendant 
in error, Joseph Nevin, sold and assigned to the plaintiff, 
Samuel B. Richardson, and, to enforce the lien given by the 
act In question to secure their payment, a suit was commenced 


in the Louisville Chancery Court against the plaintiffs in 


error—each of whom was then and now is a uon-resident of 


the State of Kentucky—and under the Code of Practice in 
civil cases in Kentucky.a warning order was entered against 
them by the clerk of the court, requiring them within sixty 
days thereafter to appear in the Louisville Chancery Court 
and answer the petition, and at the same time an attorney 
was appointed by the clerk of the court to notify the plain- 
tiffs in error of the pendency and nature of the action. The 
plaintiffs in error entered their appearance to the action 
in the Louisville Chaneery Court and filed joint and several 
answers, covering forty-seven pages of legal cap. In their 
answers the plaintiffs in error denied every aggressive allega- 
tion in the petition, and disputed and called in question every 
step required by the charter of the city of Louisville to 
be taken by the local authorities in the imposition of the 
burden, 

Among others, the plaintiffs in error in their joint answer 


set up: 


“That the act of the General Assembly of the Com- 
monwealth of Kentucky, entitled ‘An Act to amend the 
Charter of the city of Louisville,’ approved March 24, 1884, 
(ought to be 1882), so far as it authorizes the cost of theim- 
provements of streets and other ways to be assessed or 
charged or apportioned by the General Council of the city 
of Louisville against the owners of lots in the fourth of a 
square, according to the number of square feet owned by 
them respectively, except that corner lots of thirty feet and 
extending back as may be prescribed by ordinance, and espe- 
pecially the second section of said act, and all provisions 
thereof, giving a lien on the property or lots in each fourth of 
a square according to the number of square feet therein, are 
each and all unconstitutional, null, and void, and in conflict 
with the Constitution of the United States and of the State 
of Kentucky.” (Record.) 
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In an amendment to his several answers the plaintiff in 


error, Thomas Walston, sets out and says: 


“That the said act of the 11th of February 1882 (ought 
to be March 24, 1882), and the pretended proceedings, 
acts, and ordinances of the city of Louisville, its General 
Council, Mayor, City Engineer, agents, officers, and contrac- 
tors, as set forth in the petition, are each and all null and 
void and of no eftect, because they conflict with the Constitu- 
tion of the United States, and especially with the first sec- 
tion of the fourteenth article of the amendments to the Con- 
stitution of the United States, which forbids the States to 
deprive any person of life, liberty, or property, without due 
process of law, or to deny to any person within their juris- 
diction the equal protection of the laws.” 

“And he alleges that the said act-of February 11, 1882 
(ought to be March 24, 1882), did not afford him any oppor- 
tunity nor grant him any right to be heard against said 
assessment or apportionment of the burden of the cost of said 
pretended street improvement on his property, and is there- 
fore unconstitutional, null, and void.” 


The plaintiffs in error in the several answers each set out: 


as That they are citizens of the United States, ana that, by 
the proceedings set up by the plaintiffs’ petition, the city of 
Louisville has sought to render the lands lying south of 
Chestnut Street, between Mercer and Twenty-sixth streets in 
said city, subject to taxation for the purpose of paying the 
cost of improving Chestnut Street between said other named 
streets to a depth of only two hundred feet; while by said 


proceeding it has sought to render the lands lying north of 


said Chestnut Street between Mercer and Twenty-sixth streets 
subject to taxation for the purpose of paying the cost of the 
before-mentioned street improvement to the depth of more 
than three hundred and seventy-six feet, and has sought 
thereby to assess and subject plaintiffs’ (ought to be defend- 
ants) lands lying more than two hundred feet north of Chest- 
nut Street liable to said taxation - and defendants say that this 


attempt is founded upon an act of the General Assembly of 


the Commonwealth of Kentucky, entitled * An Act to amend 
the Charter of the city of [ vuisville,’ approved February 11, 
1882 (ought to be March 24, 1882), wherein it is provided 


that ‘when the improvement is the original construction of 


any street, road, lane, alley, or avenue, such improvement 
shall be made at the exclusive cost of the owners of lots in 


{) 
sach fourth of a square, to be exactly apportioned by the 
General Council according to the number of square feet 
owned by them respectively, except that corner lots, say 
thirty feet front and extending back as may be prescribed by 
ordinance, shall pay twenty-five per-cent more than others for 
said improvements. Each subdivision of territory bounded 
on all sides by principal streets shall be deemed a square, 
And the defendants further say that said act of the General 
Assembly of the Commonwealth of Kentucky, and the pro- 
ceedings, ordinanees, and acts of the city of Louisville, its 
General Council, Mayor, City Engineer, agents, officers, and 
contractors, set out in the petition, are each and all null and 
void, because they violate and are in conflict with the Consti- 
tution of the United States, and especially with the first section 
of the fourteenth article of the amendments to the Consti- 
tution of the United States, which forbids the States to 
deprive any person of life, liberty, or property, without due 
process of law, or to deny to any person within their juris- 
diction the equal protec tion of the laws. 

“Defendants further say that they never had any knowl- 
edge or notice of the attempt of the city of Louisville to 
ussess or subject their property, mentioned in the petition, to 
taxation for the purpose of paying tor the improvement of 
Chestnut Street, between Mercer and Twenty-sixth streets, 
until after the time of the alleged letting of the contract set 
out in the petition, and after the issual of the apportionment 
warrants herein named, and that, in consequence of the lack 
of notice, they never had any opportunity to object to the 
injustice and illegality of the said assessment, or apportion- 
ment of the expenses of said improvement of Chestnut 
Street; and they say that the said assessments or apportion- 
ment of the burden claimed to have been made by the pre- 
tended ordinance and other proceedings set out in the petition 
are each and all null and void, because neither the act of the 
General Assembly of the Commonwealth of Kentucky, en- 
titled ‘An Act to amend the Charter of the city of Louisville,’ 
approved February 11, 1882 (ought to be March 24, 1882), 
nor any other act of said General Assembly, nor any ordi- 
nanee of the General Council, nor any notice, act, or other 
doing of the said city afforded them any opportunity to be 
heard against said assessment or apportionment of the said 
burden of the said street improvement on their property ; and 
they say that said alleged ordinance of the General Council, 
and the other proceedings set out in the petition, whereby it 
is sought to subject the property to the payment of a large 
part of the expenses of making said street improvement, are 
ach and all flagrantly unjust, illegal, and unequal in their 
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operation on the property adjacent to said street, and were 
made, done, and passed, if made, done, or Passe dat all, with- 
out any notice to them ‘and they Say that the lots lying on 
the south side of Chestnut Street, between Mercer and Twen- 
ty-sixth streets, are, by said alleged ordinance and other pro- 
ceedings, made subservient to said burden of said street im- 
provement named in the petition only to a uniform depth of 
two hundred feet from Chestnut Street, while the property 
on the north side of said Chestnut Street, between Mercer 
and Twenty- sixth streets, is by sald pretended ordinance and 
other proce edings made subservient to the burden of said 
street improvement to a uniform depth of more than three 
hundred and seventy-six feet from Chestnut Street. They 
further say that the lots fronting on the south side of Chest- 
nut Street are all of a uniform depth of two hundred feet, 
while their lots lying on the north side of said street do not 
abut upon or touch said street for the whole distance between 
Mercer and Twenty-sixth streets, and said street improve- 
ment is of no advantage or benefit to their lots at all; and 
they say that this attempt to subject their property to the 
lien set out in the petition is in violation of the Constitution 


of the State of Kentucky, and in violation of the clause of 


the Constitution of the United States which forbids the 
States to deprive any person of life, liberty, or property, with- 
out due process of law, and to deny to any person within 
their jurisdiction the equal protection of the law.’’ 


The foregoing extracts from the pleadings show every 
right asserted and every claim made by the plaintiffs in error 
under the Federal Constitution. On atrial of the issues in the 
Louisville Chancery Court, a judgment was entered by the 
Chancellor in favor of the defendants in error, and against 
the plaintiffs in error, directing a sale of 30 much of each of 
the lots of land charged by the statute with the lien as would 
be sufficient to pay the respective warrants, interest thereon, 
and the cost incurred by the defendant in error. The Chan- 
cellor thus ruled on the right asserted and claim made by the 
plaintiffs in error, under the Federal Constitution : 


‘“ First. As to the constitutional question raised in regard to 
the notice, and an opportunity for the tax-payer to be heard in 
the matter of assessments for local j improvements, | understand 
the requirement to be, that at some stage of the proceed- 
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ings to enforce the tax-assessed, notice and an opportunity to 
be heard must be given to the party whose property is sought 
to be charged. In Davidson v. New Orleans, 96 U. 8S. 104, 
105. Mr. Justice Miller, delivering the opinion of the Supreme 
Court, laid down the following proposition as expressing the 
rule of law on this subject: ‘That whenever by the laws ofa 
State, or by State authority, a tax-assessment, servitude, or 
other burden is imposed upon property for public use, whether 
it be for the whole State or some more limited portion of the 
community, and those laws provide for a mode of confirming 
or contesting the charge thus imposed in the ordinary courts 
of justice, with such notice to the person, or such proceed- 
ings in regard to the property as is appropriate to the nature 
of the case, the judgment in such proceedings can not be 
said to deprive the owner of his property without due process 
of law, however obnoxious it may be to the other objections,’ 
And in Preston v. Roberts, 12 Bush, 589, the Court of Ap- 
peals of Kentueky, by Judge Cofer, say: ‘No one will 
question the power of the legislature of the State to declare 
what shall be taxed, and the rate of taxation, yet no one will 
at this day deny that the courts have the power to examine 
statutes imposing exactions upon citizens under the name of 
tuxation, and decide whether such exactions are in fact taxes 
or mere spoliations under the guise of taxation. This doe- 
trine has been held by this court in an unbroken line of cases, 
commencing as early as Sutton v. Louisville, 5 Dana, 28, de- 
cided in 1837, down to the case of Courtney v. Louisville, 12 
Bush, 419, decided at the last term. 

“Tt, then, the courts can and do examine into exactions 
levied upon the citizen or upon his property by the legisla- 
ture, and declare such exactions illegal and void a fortiori, 
they may make similar inquiries and decisions when assess- 
ments are made by a municipal government. As to taxes, 
indeed, for general purposes, taxes which are usually en- 
forced by extra judicial levies and sales, it is proper and 
right that the citizen should be afforded an opportunity for 
a hearing as to the justice of the assessment before it can be 
enforced against his property. Accordingly, under every 
just system of general taxation, some tribunal, a board of 
assessment, of equalization, of supervisors, by whatever 
name it may be called, is provided for this purpose. And in 
some of the States the same system may be adopted in the 
matter of taxation for lecal improvements, But in Kentucky 
at least charges or liens for such improvements have, it seems, 
been from the first and universally made examinable and 
enforceable only in courts of justice, so that if the required 
publication of the ordinance ordering the improvement and 
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the notice from the engineer to be present at the inspection 
of the work before its acceptance are put aside and not con- 
sidered as sufficient fulfillment of the law in that respect, 
still the hearing and examination provided for in court be- 
fore the charge can be enforced must be held as a full com- 
pliance with the constitutional requirement. 

“At any rate, like proceedings for the assessment and en- 
forcement of charges for local improvements have for so 
long a period of time and so often been considered and 
acted on by the courts in this State as valid, that it is now 
too late, at least for a court of first instance, to hold them in- 
valid on the ground now contended for. (Vide Hagar v. 
Reclamation, District No. 10*, 111 U.S. 707.) 

“The case last cited seems to entirely put the question 
at rest. It was there said by Mr. Justice Field, delivering 
the unanimous opinion of the Supreme Court, pages 710-711 : 
‘But where a tax is levied on property not specifically, but 
according to its value to be ascertained by assessors appointed 
for that purpose upon such evidence as they may obtain, a 
different principle comes in. The officers in estimating the 
value act judicially, and in most of the States provision is 
made for the correction of errors committed by them through 
boards of revision or equalization, sitting at designated periods, 
provided by law to hear complaints respecting the justice of 
the assessments. The law in prescribing the time when such 
complaints will be heard gives all the notice required, and 
the proceedings by which the valuation is determined, though 
it may be followed, if the tax is not paid, by a sale of the 
delinquent’s property, is due process of law. In some States, 
instead of a board of revision or equalization, the assess- 
ments may be revised by proceedings in courts, and by these 
corrected if erroneous, or set aside if invalid or objections 
to the validity or amount of the assessment may be taken 
when the attempt is made to enforce it. In all such cases 
all the opportunity is given to the tax-payer to be heard 
respecting the assessment which can be deemed essential to 
reuder the proceedings due process of law.” 


From the judgment of the Chancellor the plaintiffs in 
error prayed, and were granted, an appeal to the Kentucky 
Court of Appeals, where their appeal was heard, and the 
judgment of the Chancellor was affirmed. Thereupon the 
plaintiffs in error sued out the present writ, directed to the 


Kentucky Court of Appeals, and under which they have 


brought their grievances to the arbitrament of this tribunal ; 


% 
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and the defendants in error, conceiving no Federal question 
to be involved, or if involved correctly decided, have moved 
to dismiss the suit for want of jurisdiction in this court to 
try it, and with that motion have coupled one to affirm as a 
delay case, and it is upon these motious that this action is 


now under submission to the court. 


STATEMENT OF THE PROPOSITIONS. 


The plaintiffs in error submit that the act in question 13 In 
conflict with the first seetion of the Fourteenth Amendment 


to the Constitution of the United States. because— 


[. 

Unjust, unequal, and arbitrary burdens are, under its pro- 
visions, imposed to pay the cost of improving publie ways in 
the city of Louisville. 

LI. 

The act in question fails to provide for notice to or to give 

to the parties to be affected au opportunity to be heard on 


the plan of the apportionment or limits of the tax district. 


(TI. 

The act fails to provide a tribunal to ascertain the extent 
of benefits resulting to the contiguous property from the 
improvement of public ways, and that taxation for loeal im- 
provements upon contiguous property in excess of the bene- 
fits thereto is the taking of private property without due 


process of law. 
ARGUMENT. 


It must be coneeded that section one of article fourteen 
of the amendments to the Constitution of the United States 
is a restriction upon the power of the States, and to success- 


fully maintain the writ of error in this case it must be made 
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to appear by the record that the State of Kentucky has de- 
prived the plaintiffs in error of their property without due 
process of law, or has denied to them the equal protection 
of its laws. It must. go without discussion at this day that 
the judgment of the Kentucky Court of Appeals, to which 
the present writ of error is directed, is conclusive upon all 
questions mooted in this record, with the single exception as 
to whether the act quoted is in conflict with the Federal 
Constitution. The question to be here decided is not whether 
the State tribunals having jurisdiction of the’ parties and 
subject-matter followed the law, but whether the law, if fol- 
lowed, wou!d have furnished the plaintiffs in error the pro- 
tection guaranteed by the Federal Constitution. Lrregulari- 
ties and mere errors can only be corrected in the State courts 
and not in this tribunal. The authority of this court does 
not extend beyond an examination of the jurisdiction and 
power of the State courts to proceed at all. 

The act in express terms and on its face provides that no 
burden or tax imposed under authority of its provisions 
ean be coercively enforced or collected, except by * proceed- 
ings in court’’—that the General Council, or the courts in 
which suits may be pending, shall make all rules, corrections, 
and orders, to do justice to all parties concerned. 

The act in question was construed by the Kentucky Court 
of Appeals, in the case of the Broadway Baptist Church v. 
McAtee, etc., 8 Bush, 516, where the court say: 


‘The council procures the improvement to be made, and 
the legislative enactment to which the municipality owes its 
existence, unaided by any ordinance, imposes upon the prop- 
erty-owners the duty of paying their proportion of the ex- 
pense thereby incurred; and on page 514, 2d edition, the 
court say: It is not to be assumed that the legislature in- 


tended that the term square, as used in the twelfth section of 
the charter, should be held to mean a figure with four sides of 


equal length, and confined in its application to the subdivisions 
of the city coming within that restricted definition, but rather 
that each subdivision of territory bounded on all sides by 
principal streets should be deemed a square, and that the 
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real property constituting each one fourth of such subdivis- 
ion should be subjected to the cost of constructing the 
streets and alleys binding thereon. The General Council in 
apportioning the cost of the improvement of Broadway be- 
tween First Street and Brook Street, so construed the act, 
and made the apportionment in accordance with this theory. 
[t is not to be concealed that difficulties will attend the appli- 
cation of this rule to many portions of the city, and we 
apprehend that its application will not result in securing 
exact equality and uniformity of street taxation, but still we 
are not prepared to decide that the delegated powers are 
outside of the ‘well-defined limits within which the practical 
equality of the Constitution may be preserved.’” 


This act was again construed by the Kentucky Court of 
Appeals, in the case of Preston v. Roberts, 12 Bush, 587, 


where the court say: 


‘“ All municipal assessments are based on the ground that 
the property subjected to assessment is benefited by the im- 
provement for which the assessment is made, and neither the 
legislature of the State nor of the municipality can consti- 
tutionally subject property not actually or presumptively 
benefited by an improvement to pay the cost of such im- 
provement. It is often difficult, and sometimes impossible 
to determine the exact limit to which such benefits extend, 
but from the very nature of the subject there must be an- 
thority somewhere to decide that question, and there is per- 
haps no safer mode of dealing with a question environed by 
such difficulties than to confide the power to the local gov- 
ernment, to be exercised subject to supervision by the courts 
where the particular facts in each case can be examined, and 
the controversy determined by those rules and prin¢iples 
which have always governed courts in dealing with questions 
of assessment and taxation.” 


In the ease of Beck v. Obst, 12 Bush, 268, the Court of 


Appeals again construed the act in question, and say: 


“Indeed, it may well be doubted whether the legislature 
possessed the power to compel lot-owners, who had already 
been assessed to improve in front of their property, to contrib- 
ute in common with others who have paid nothing, to pay for 
the improvement of the residue of the alley. Such arule of 
assessment would violate a fundamental principle of the law 
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respecting public burdens, which requires ap _ sae agh6e 
equality. The charter provides that the General Couneil, 
the courts in which proceedings may be pending to cakabn 
claims for the improvement of public ways, shall make all 
corrections, rules, and orders, to do justice to all ps arties. ‘That 
provision is broad enough to cover a case like this, and we 
think the court should have overruled the demurrer to the an- 
swer; and if the facts therein stated were established, the 
upportionment should have been pesmi ed so as to equalize 
the cost of the improvement of the alley from Fifteenth to 
Sixteenth Street as if ee had been done under one or- 
dinance and contract at the aggregate cost under both con- 
tracts.’ 


In the case of Schmelz v. Giles, 12 Bush, 495, the Court of 


Appeals, again construing this act, say: 


‘‘If opposite squares contiguous to a street are of unequal 
depth, each square is assessed to its center line. The assess- 
ment is thus unequal in amount, but those required to pay 
most own most contiguous property, and the charge being 
based upon the square foot as the unit of assessment, the 
burden is at least equal.” 


In the case of Preston v. Roberts, 12 Bush, 085, the Ken- 


tucky Court of Appeals, construing the act in question, say: 


‘‘The legislature can not have intended to confer on the 
city government arbitrary power to distribute such burdens 
according to its mere will, in disregard of the rule requiring 
approximate equality; and, if sue ‘+h was its inte ntion, we feel 
no hesitation in saying that no such power could be constitu- 
tionally conferred. Absolute arbitr rary power over the prop- 
erty of the citizen, our Bill of Rights declares exists nowhere 
in a free governme nt,’ 


It is perfectly manifest from the most casual inspection of 


the act in question, as construed by the Kentucky Court of 


Appeals, that uader its provisions neither unjust, unequal, « 
arbitrary taxes or burdens are authorized to be levied 
imposed by the act in question; but even if the act was sub- 


ject to this criticism it would furnish no ground for the writ 


of error, This court, in the case of Davidson v. New Orleans, 
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96 U.S. 97, say: ** It may violate some provision of the State 
Constitution against unequal! taxation, but the Federal Con- 
stitution imposes no restraints on the States in that regard.” 

2. It will be observed from a reading of the act that the 
plan of the apportionment and the limits of the tax district 
are fixed, in all cases where the contiguous property is defined 
into squares by principal streets, by the terms of the act 
itself. 

This court, in the case of Hagar v. The Reclamation Dis- 
trict, 111 U.S. 701, say : 


“Of the different kinds of taxes which the State may 
impose, there is a vast number of which from their nature 
no notice can be given to the tax-payer, nor would notice be 
of any possible advantage to him,-such as poll-taxes, licenses, 
tuxes not dependent upon the extent of his business, and gen- 
erally specific taxes on things, or persons, or occupations. 
In such cases tne legislature in authorizing the tax fixes 
‘the amount, and that is the end of the matter. If the tax be 
not paid, the property of the delinquent may be sold and he 
be thus deprived of his property. Yet there can be no ques- 
tion that the proceeding is due process of law, as there is no 
inguiry into the weight of evidence or other element of 
judicial nature, and nothing could be changed by hearing 
the tux-paver. No right of his is therefore invaded. Thus, 
if the tax on animals be a fixed sum per head, or on articles 
a fixed sum per yard, or bushel, or gallon, there is nothing 
the owner can do which can affect the amount to be collected 
from him. So, if a person wishes a license to do business of 
uw particular kind or at a particular place, such as keeping a 
hotel, or restaurant, or selling liquors, or cigars, or clothes, 
he has only to pay the amount required by law and go into 
the business, there is no need in such cases for notice or 
hearing. In such cases there is no necessity for notice or 
hearing, the amount of the tax would not be changed by it.” 


The act in question provides that, in all cases where the 
contiguous territory is defined into squares by principal 
streets, the cost-of the improvement by original construction 
of a public way shall by the General Council be apportioned 
equally among the owners of the land in the quarters of 
squares binding upon the way so improved, and according to 
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the number of square feet owned by each within such quar- 
ter squares, except that corner lots of thirty feet front and 
width, and extending back as may be preseribed by ordinance, 
shall be treated and computed as if they had a front and 
width of thirty-seven feet and six inches. The unit of appor- 
tionment, the square foot, the plan of the apportionment, and 
the tax district are all fixed by the act. There can be no 
inquiry into the weight of evidence, no element of a judicial 
nature, and nothing could be changed by a hearing of the 
tax-payer on the plan of the apportionment or limit of the 
tax district. 

In the ease of the Dollar Savings Bank v. The United 


States, 19 Wallace, 227, this court say: 


“Nor is there any thing in the objection that the taxes for 
which judgment has been recovered in this case had not been 
assessed. No other assessment than that made by the statute 
vas necessary to determine the extent of the bank’s liability. 
An assessment is only determining the value of the thing 
taxed and the amount of the tax required of each individual. 
It may be made by designated officers or by the law itself. 
In the present case the statute required every savings bank 
to pay a tax of five per cent on all undistributed earnings 
made or added during the year to their contingent funds. 
There was no occasion or room for any other assessment.”’ 


It must be manifest that the only inquiry that can be 
originated here is as to the power of the General Assembly 
of the Commonwealth of Kentucky, as tested by the Con- 
stitution of that State, and not the Federal Constitution, to 
prescribe the plan of the apportionment, unit of apportion- 
ment, and limits of the tax district, and whether the act in 
question is or is not in conflict with the Constitution, the 
organic law of Kentucky, is a question that has been conclu- 
sively settled by the court of last resort in that State. 

Dillon, in his Municipal Corporations, vol. 2, subsec. 
viii of section 761, third edition, says: 


‘‘ Whether it is competent for the legislature to declare 
that no part of the expense of a local improvement of a 
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public nature shall be borne by a general tax, and that the 
whole of it shall be assessed pon the abutting property and 
other property in the vicinity of the improvement, and thus 
for itself conclusively determining that such property is not 
only specially benefited, but that it is thus benefited to the 
extent of the cost of the improvement, and then to provide 
for the apportionment of the amount by an estimate to be 
made by designated boards, or officers, or by frontage, or 
superficial area, is a qnestion upon which the courts are not 
agreed. Almost all the earlier cases asserted that the legis- 
lative discretion in the apportionment of public burdens 
existed, and such legislation is still upheld in most of the 
States.” 


[In the case of Hyde Park v. Spencer, 6 Western Reporter, 
§22, and in the case of the B. & O. R. R. Co. v. North, 1 
Western Reporter, 474, the question here presented was fully 
considered, and it was held that article 14, section 1, of the 
amendments to the Constitution of the United States imposed 
no restriction upon the power of the States to form tax dis- 
tricts and to provide the plan of an assessment thereon to pay 
the cost of a public local improvement therein. 

In the case of Spencer v. Merchant, 11 American and 
Knglish Corporation Cases, page 445, the question here con- 
sidered came before the Court of Appeals otf New York, 


where that court say: 


“The act of 1881 determines absolutely and conclusively 
the amount of tax to be raised and the property to be as- 
sessed, and upon which itis to be apportioned. Each of 
these things was within the power of the legislature, whose 
action can not be reviewed in the courts upon the ground 
that it acts unjustly or without appropriate or adequate 
reason. (Litchfield v. Vernon, 41 N. Y. 123-141; Peo- 
ple v. Brooklyn, 4 N. Y. 427; People v. Flagg, 46 N. 
Y. 405; Horn v. Town of New Lots, 883 N. Y. 100; Cooley 
on Taxation, 450.) The legislature may commit the ascer- 
tainment of the sym to be raised and of the benefited dis- 
tricts to commissioners, but is not bound to do so, and may 
settle both questions for itself; and, when it does so, its ac- 
tion is necessarily conclusive and beyond review. The lands 
might have been benefited by the improvement, and so the 
legislative determination that they were, and to what amount 
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or proportion of the cost, even if it may have been mistak- 
enly unjust, is not open to our review. The question of spe- 
cial benefit and the property to which it extends is of neces- 
sity a question of fact, and, when the legislature determines 


it in a case within its general powers, its decision must of 


course be final. The legislature practically determined that 
the lands described in the act were peculiarly benefited by 
the improvement to a certain specified amount, which con- 
stituted a just proportion of the whole cost and expense, 
and while it may be that the process by which the result was 
reached was not the best attainable, and some other might 
have been more accurate and just, we can not for that reason 
question an enactment within the general legislative power. 
These views furnish also an answer to the objection that the 
only hearing given to the land owner relates to the appor- 
tionment of the fixed amount among the lots assessed, and 
none is gviven as to the aggregate to be collected. No hearing 
would open the discretion of the legislature or be of any 
avail to review or change it. <A hearing is given by the act 
as to the apportionment among the land owners, which fur- 
nishes them an opportunity to raise all pertinent and available 
questions and dispute their liability or its amount and ex- 
tent. The precise wrong of which complaint is made ap- 
pears to be that the land owners now assessed never had an 
opportunity to be heard as to the original apportionme nt, 
and find themselves now practically bound by it, as between 
their lots and those of the owners who paid. But that objec- 
tion becomes a criticism upon the action of the legislature, 
and the process by which it determined the amount to be 
raised and the property to be assessed. Unless by special 
permission, that is a hearing never granted in the process of 
taxation. The legislature determines the expenditures and 
the amounts to be raised for their payments. The whole dis- 
cussion and all questions of prudence and propriety and jus- 
tice being confined to its jurisdiction. It may err, but the 
courts can not review its discretion. In this case it kept 
within its power when it fixed, first, the amount to be raised 
to discharge the improvement debt incurred by its direction, 
and second, when it designated the lots and property which 
in its judgment by reason of special benefit should bear the 
burden, and having the power we can not criticise the rea- 
sons or manner of its action. The land owners were given a 
hearing, and so there was no constitutional objection in that 
respect. Nor was the hearing illusory. It opened to the 
land owner an opportunity to assail the constitutional validity 
of the act under which alone an apportionment could be 
made; and, that objection failing it opened the only other 


possible question of the mode and amount of the apportion- 
ment itself.” 


[In the case of Pearson v. Zable, 78 Ky. 173, the Court of 


Appeals, construing the act in question, say: 


* But it by no means follows that each piece of property 
within the bounds over which the assessment extends must 
in fact derive benefit from the improvement. The area over 
which the assessment extends constitutes for the occasion a 
tax district. Whether the property within that district con- 
sidered as an entirety will be benefited by the proposed im- 
provement is a question to be decided primarily by the legis- 
lature. And when that department, whether acting directly, 
or through local authorities to which it may have delegated 
the power to determine when such improvement shall be 
made, directs an improvement to be made and the cost of 
making it to be assessed upon adjacent property, there is a 
decision by the legislature that the property within the dis- 
trict will be benefited. This decision will generally be final 
and conclusive upon the question of benefits to the district 
as a whole. It is impossible so to adjust public burdens of any 
discription as to secure perfect equality. All that can be 
done is to approximate it. And moreover there must be 
uniformity in taxation in all of its branches. Not uniforinity 
when considered with respect to benefits derived from the 
expenditure of taxes, but uniformity in their imposition. 
When a tax district is established, the legislature looks at it 
as a Whole and directs all the property within it, which 
belongs to that class upon which the tax is imposed, to bear 
its proportion according to some fixed ratio of apportionment ; 
and this is done not with reference to the benefits to be 
derived by each individual owner, but the tax is apportioned 
upon the property according to the scheme of the apportion- 
ment that is adopted, and independently of the question 
whether a particular owner will be benefited at all, or not. 
[In other words, the legislature, in determining whether there 
will be such benefits from the improvement as will authorize 
it to assess the cost upon adjacent property, looks at the dis- 
trict asa whole; but when it comes to apportion the tax upon 
the subjects of taxation, it leaves the question of benefits 
entirely out of view, and apportions upon all the property 
alike, as though it would all be equally benefited. We are 
therefore of the opinion that the fact, if it exists, that the 
appellants’ lot derives no benefit from the grading of the 
street, or is even injured by it, they must nevertheless pay the 
proportion of cost apportioned against the lot.” 
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It is well settled by this court, and in fact by every court 
in the United States where State constitutions do not other- 
wise provide, that the determination of a tax district and the 
apportionment and levy of a tax on the property therein to 
pay the cost of a local public improvement in such district 
is an ordinary usual act of legislation, and in nowise con- 
flicts with any provision of the Federal Constitution. 

Davidson v. New Orleans, 96 U. 8. 97. 

Mobile v. Kimball, 102 U. 8. 691. 

Hagar v. Reclamation, 111 U. 5. 701. 

Baltimore v. Hospital, 56 Maryland, 1. 

Lexington v. McQuillan, 9 Dana, 513. 

Street Case, 20 La. An. 497. 

Garrett v. St. Lonis, 25 Mo, 505. 

Hines v. Leavenworth, 3 Kan. 186. 

Hurford v. Omaha, 4 Neb. 336. 

People v. Whyler, 41 Cal. 351. 

People v. Mayor, 4 Comstock, 419. 

Warren v. Henly, 31 Lowa, 31. 

Weeks v. Milwaukee, 10 Wis. 258. 

White v. Mayor, 2 Swan, 364. 

McGehee v. Mathis, 21 Ark. 40. 

Nicholas v. Bridgeport, 23 Conn. 189. 

Indianapolis v. Mansur, 15 Ind, 112. 

Allen v. Drew, 44 Vt. 174. 

Williams v. Detroit, 2 Michigan, 560. 

Chamberlain v. Cleveland, 34 Ohio St. 551. 

Smith v. Aberdeen, 25 Miss. 458. 

Sands v. Richmond, 31 Grattan, 571. 

State v. Dean, 23 N. J. L. 335. 

Dorgan v. Boston, 12 Allen, 223. 

Philadelphia v. Tyron, 35 Penn. St. 401. 

3. It is conceived that the third proposition upon which 
the plaintiffs in error seek to maintain the writ was passed 
on by this court adversely in the case of Davidson v. New 
Orleans, 96 U. 5S. 97. In that ase the plaintiff in error 
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sought to maintain, as a ground upon which to rest her right 
to maintain the writ, that “local assessments can only be 
constitutional when imposed to pay for local improvements 
clearly conferring special benetits on the property assessed 
and to the extent thereof,” and to that proposition this court 


responded: 


“lt may violate 80THe provision of the State Constitution 
against unequal taxation, but the Federal Constitution im- 
poses no restraint on the States in that regard.” 


In the ease of Mobile v. Kimball, 102 U.S. 691, this court 


Say : 

“ When any public work is authorized, it rests with the 
legislature, unless restrained by constitutional provisions, to 
determine in what manner the means to defray its cost shall 
be raised. It may apportion the burden ratably among all 
the counties or other particular subdivisions of the State, 
or lay the greater share or the whole upon that county or 
portion of the State specially and immediately benefited by 
the expenditure. It may be that the act in imposing upon 
the county of Mobile the entire burden of improving the 
river, bay, and harbor of Mobile is harsh and oppressive, and 
that it would have been more just to the people of the county 
if the legislature had apportioned the expenses of the im- 
provement, which was a benefit to the whole State, among 
all the counties. But this court is not the harbor in which 
the people of a city or county can find refuge from ill-advised, 
unequal, and oppressive State legislation.” 


As stated before, no burden or tax imposed under the pro- 
visions of the act in question can be coercively collectedeex- 
cept in the course of a regular judicial proceeding, on notice 
to and with full opportunity, on the part of the person taxed, 
to make defense against the tax or burden; to call in ques- 
tion and have tested by the requirements of the organic law 
of the local government every act of the local authorities in 
the imposition of the tax; to call in question and have tried 
the justice, legality, and equality of the tax or burden, the 
apportionment, plan of apportionment, the tax limits, and 
the constitutional validity of the act under which the tax or 
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burden is laid. It is only after such a trial and with such 
opportunities for defense that any person can be deprived of 
his property under the provisions of the act in question. It 


may now be regarded as settled law: 


“That whenever, by the laws of a State or by State 
authority, a tax assessment, servitude, or other burden is im- 
posed upon property for the public use, whether it be of the 
whole State or some more limited portion of the community, 
and those laws provide for a mode of confirming or contest- 
ing the charge thus imposed in the ordinary courts of jus- 
tice, with such notice to the person, or such proceedings in 
regard to the property as is appropriate to the nature of the 
‘ase, the judgment in suelh proceeding ean not be said to 


deprive the owner of his property without due process of 


law, however obnoxious it may be to other objections,” 


Davidson v. New Orleans, 96 U. 8. 97. 
Hagar v. Reclamation, 111 U. 8. 701. 


In the ease of Arrowsmith v. Harmoning, 118 U. 8. 194, 
this court say: 

“The legislature of a State performs its whole duty under 
the Constitution in this particular, when it provides a law for 
the government of its courts while exercising their respective 
jurisdictions, which, if followed, will furnish the parties the 
necessary constitutional protection.” 


In view of the fact that the act in question, if followed, 
secures to the plaintiffs in error full protection against depri- 
vation of their property, except by due process of law, and in 
no manner denies them equal protection with all others given 
by the laws of Kentucky, it is submitted that this court 1s 
without jurisdiction to review the judgment of the Kentucky 
Court of Appeals; but, if in this view there be error, then it 
is clear that the Federal questions, if any there be, were cor- 
rectly passed on and decided by the State tribunals, and the 
judgments should without further delay be affirmed. 


Respe stfully submitted, 
AK TH. Kut ¥ J.K. GOODLOE, 
Attorney for Defendants in Error, 
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The Federal Constitution imposes no restriction upon the 
States against unequal taxation. 

Davidson v. New Orleans, 96 U.S. 97. . 

Mobile v. Kimball, 102 U. 8S. 691. 


LV 


An act which creates a tax district and imposes a tax on 


the property therein to pay the cost of a public improvement 
in such district, and provides that the tax thus levied shall 
only be collected in the due course of judicial proceedings, on 
| notice to and with a full opportanity on the part of the tax- 
' payers to make any and every defense to the claim, tax or 
burden, and have his defenses heard and passed on by the 
court, is not in conflict with any provision of the Federal Con- 
stitution. 

Davidson v. New Orleans, 96 U.S. 97. 

Hagar y. Reclamation, 111 U. 8. 701. 
| Arrowsmith v. Harmoning, 118 U. 8. 194. 
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THOMAS WALSTON anp WIFE, PLAINTIFFs IN ERROR, 
JOSEPH NEVIN, er Av., DEFENDANTS IN ERROR. 


The plaintiffs in error object to the hearing of the motion 
of defendants in error to dismiss and affirm until after the 
record is printed. : 

B. F. BUCKNER, 


kor Plaintiffs in Error. 


SUPREME COURT OF THE UNITED STATES. 


Tuomas Watstron and Emma Craia Watston, Plaintiffs 
in Error, 


Us. 


id 
Joserpu Nevin and Samuet B. Ricwarpson, Defendants 


in Error. 


Affidavit. 


B. F. Buckner, having sworn, says that he is attorney 
for the plaintiffs in error, and that he verily believes that it 
will be necessary to a correct understanding and decision of 
the questions involved in the motion of the defendants in 
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error to dismiss and affirm, (of tlhe making of which on No- 
vember 26th, 1888, he has received notice), that the entire 
record should be printed. ‘That he is advised and believes 
that it is the duty of the defendants in error, under ethe 
practice of this Court, to cause the record to be printed in 
vases of motions to dismiss or affirm made before the case 
is regularly reached on the docket. and that it will be incon- 
venient and laborious to prepare a brief without a printed 


copy of the record. 
B. F. BUCKNER 


Subscribed and sworn to by B. I. Buckner, before me, a 
notary public for Jefferson county, Kentucky, this 19th day 
of November, 1888. 
Witness my hand and notarial seal. 
[SEAL. | A. W. KEATING, 
N. F., J: C., RY 


Endorsed: Sup. Court U.S. 1888. Oct. Term. No. 1129. 


Thomas Walston, Trustee, ef al., pl’ffs in error, vs. Joseph 


Nevin et al. Objection by pl’ffs in error to trial of motion 
Filed Novy. 


to dismiss without printed record, with affidavit. 
21. 1888. 
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Supreme Court of the alnited States. 


OCTOBER TERM, A. D. 1888. 
No. 1129. 
THOMAS WALSTON et al., PLAINTIFFs, 


vs. 


JOSEPH NEVIN et al., DerEenDANTs. 


ERROR TO THE KENTUCKY COURT OF APPEALS. 
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The defendants in error, Joseph Nevin and Samuel B. 
Richardson, submit that .the plaintiffs in error, Thomas 
Walston and his wife, Emma Craig Walston, have sued out 
from this Court their writ of error to the Kentucky court of 
appeals for the purpose of having this Court review and re- 
verse a judgment of that court in an action commenced by 
the defendants in error in the Louisville chancery court to 
enforce a lien given by a statute of the State of Kentucky 
approved March 24, 1882, entitled “An act to amend the 
charter of the city of Louisville,” and by which act it was, 
among other things, provided that all of the public ways of 
the State in the city of Louisville shall be under the exclu- 
sive management and control of the general council of that 
city, with a power in the general council to improve them 
by original construction in such manner and of such mate- 
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rial as may be provided by an ordinance of that city 
or a contract approved by the general council; that the 
word square as used in that act should be construed to 
mean each subdivision of territory bounded on all sides 
by principal streets; that such improvements of the pub- 
lic ways in the city of Louisville should be made at the 
exclusive cost of the owners of the land in the quarters of 
squares binding on such public ways so improved according 
to the number of square feet owned by the parties, respect- 
ively, within the limits, as defined by the act, to be appor- 
tioned by the general council, and when such improvements 
have been made it then becomes the duty of the city en- 
gineer to give notice in some newspaper printed and pub- 
lished daily in the city of Louisville of the time when and of 
the place where he will inspect and try whether such im- 
provement as made conforms to the ordinance of and con- 
tract with the city therefor, and under the act in question 
every person owning land within the tax limits subject to 
assessment to pay the cost of such improvement may appear 
before such engineer in person, by agent or attorney, and at 
the time and place specified in the notice, and may be heard 
as to whether such improvement conforms to the ordinance 
and contract therefor; that, upon the completion, inspection 
by the city engineer, and acceptance by the city of the im- 
provement by the original construction of such public ways, 
the general council shall proceed to apportion the cost of 
such improvement in the manner hereinbefore stated, and 
it is then made the duty of the clerk of the board of coun- 
cilmen to issue and deliver to the person making such im- 
provement and in payment therefor warrants against the 
persons and in and for the amounts as ascertained by the ap- 
portionment of the general council, and by the act in ques- 
tion it is expressly enacted that a lien shall exist for the 
cost of such improvement, for the apportionment, and inter- 
est thereon, at the rate of six per cent. per annum, against 
the respective lots, and payment may be enforced upon the 


property bound therefor by proceedings in court, and no 
error in the proceedings of the general council shall exempt 
from payment after the work has been done as required by 
either the ordinance or contract, but the general council of 
the courts in which suit may be pending shall make all 
corrections, rules, and orders to do justice to all parties con- 
cerned.” 

Under this act the general council procured the improve- 
ment by original construction to be made of Chestnut from 
Mercer to Twenty-sixth streets, the distance of one square. 
The streets named are all public ways of the State and in 
the city of Louisville, and the territory contiguous to Chest- 
nut street and on each side of it between the streets named 
is defined into squares by principal streets. The plaintiffs 
in error own two lots of land within the tax limits defined 
by the act in question subject to assessment to pay the cost 
of the improvement of Chestnut street between the st-eets 
named. 

The improvement by original construction of Chestnut 
street between the streets named was made and com- 
pleted by the defendant in error, Joseph Nevin, under an 
ordinance of and the contract with the city of Louisville; 
was, on its completion, and after notice given as required 
by the act, inspected by the city engineer, who decided 
that the improvement was made in accordance with the 
ordinance authorizing the same and the contract there- 
for, and was accepted by the city of Louisville. The gen- 
eral council thereupon apportioned the cost of the improve- 
ment in the manner required by the act, and, among others,* 
apportioned against the plaintiffs in error a sum on each of 
their lots as their share of the cost, and for which sums the 
clerk of the board of councilmen issued and delivered to 
the defendant in error, Joseph Nevin, warrants against the 
persons as determined by the apportionment of the general 


council,and,among others, two against the plaintiffs in error. 
The defendant in error, Joseph Nevin, made an equitable 


« 
SE a Se pe eh cpmapaneey 


4 


assignment of these warrants to the defendant, Samuel B. 
Richardson, and to enforce the lien given by the statute to 
secure the payment of these warrants this action was com- 
menced in the Louisville chancery court. The plaintiffs in 
error were duly summoned, appeared, and filed their: joint 
and several answers in the action, and, after issues were made, 
the action was tried by the Louisville chancery court and 
judgment entered directing the enforcement of the lien by a 
sale of the lots of land,and on appeal to the court of appeals 
this judgment was affirmed. ‘The plaintiffs in error made 
defense in the Louisville chancery court that the act in ques- 
tion and all proceedings under it were in conflict with sec- 
tion one of article fourteen of the amendments to the Con- 
stitution of the United States. 

The chancellor ruled that the tax or assessment could 
only be enforced in a judicial proceeding with notice to and 
on a full opportunity being afforded for a hearing to the 
parties to be affected by it, and that, such being the case, 
there was no violation of the Constitution of the United 
States forbidding the States to deprive any person of life, lib- 
erty, or property without due process of law; that the act 
was general and applied alike to all persons, and therefore 
the State had not denied-to the plaintiffs in error the equal 
protection of its laws. The plaintiffs in error have sued out 
the present writ on the assumption that by the act and pro- 
ceedings set out the State of Kentucky has taken or will take 
their property, and that such act and proceedings are not 
due process of law, and that the State of Kentucky has de- 
nied to them the equal protection of its laws, which the 
defendants in error, conceding the technical jurisdiction of 
this Court, conceive the writ has been sued out for the 
mere purpose of delay, and that the question upon which 
the jurisdiction of this Court is made to depend is too frivol- 
ous to require argument, and in pursuance of notice now 
move the Court to dismiss the writ for want of jurisdiction 
in this Court to try it,and move the Court to affirm as a de- 


~— 


* . 
x 


5 
lay case the judgment of the Kentucky court of appeals, 
because it is manifest the writ was sued out for the purpose 
of delay merely and because the question upon which the 
jurisdiction of this Court depends is too frivolous to require 
any argument, 

J. K. GoopLog, 

Att'y for Defendants in Error. 


= F 

i 
§ 
a 
‘ i 


LL EO EAE AEN OS GE EE EES TRH ET ely ata a iene ella 


Jb ih te ee 


Supreme Court of the United States, 


COSToBESR TERM, aA. DD. 18sSs. 


John G. Roach, Julius Winter, Fred Jansen, Gabriel 
L. Sprink, Andrew McDonald, Jane McDonald, - Plaintiffs, 


VERSUS 


Joseph Nevin, Samuel B. Richardson, - - - Defendants. 
ERROR TO THE KENTUCKY COURT OF APPEALS. 


J. K. GOODLOE. 


ittorney for Defendanta in Error. 


¥ = 
‘ 
" = ee ee “ a 
> : : on :. ; a? Se ad 
_ a, arene ~ P cconiial Tiny. y esis. — — me ‘ % ‘ : 
a — * s - 7 : senate - me pero . i 
L " “i ie, ee %, i 
a eee wi sn lie lt m % a a” Me pe ae snl 


Soa apa ee, 
Ae Coe eo Ps 


; 
{ 
: 
; 
j 
i 
- 
: 
: 
; 
: 
: 


Supreme Court of the United States. 


OCTOBER TER\M, A. D, 1888. 


Joun G. Roacu, Juttus Winter, Frep 
JANSEN, GABRIEL L. SpRINK, ANDREW 


McDonatp, JANE McDonatp, - - Plaintiffs,! perortothe 
\ yim 4 
VERSUS y pe 
ERSU: Appeals. 


JosepH Nevin. SAMUEL B. RIcHARD- 
SON, - - - - - = = + = Defendants. 


ee 


STATEMENT OF F Acts. 


There was passed by the General Assembly of the Com- 
monwealth of Kentucky, and there has been in force ever 
since the date of its passage, an act approved by the Governor 
on the 24th day of March, 1882, and entitled “ An Act to 
amend the Charter of the city of Louisville” (Vol. 1, page 
990, Sess. Acts, 1881-2), and by which act it was among other 
things provided that — 


‘‘Public ways as used in this act shall mean all public 
streets, alleys, sidewalks, roads, lanes, avenues, highways,*and 
thoroughfares, and shall be under the exclusive management 
and control of said city, with power to improve them by the 
original construction thereof as may be prescribed by ordi- 
nance. Improvements as applied to public ways shall mean 
all work and materials used upon them in the construction 
thereof, and shall be made and done as may be prescribed 
either by ordinance or contract approved by the General 
Council. When the improvement is the original construction 
of any street, road, lane, alley, or avenue, such improvement 
shall be made at the exclusive cost of the owners of lots in 
each fourth of a square, to be apportioned equally by the 
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General Council according to the number of square feet 
owned by them respectively, except that corner lots of thirty 
feet front and extending back, as may be prescribed by ordi- 
nance, shall pay twenty-five per ceat more than others for 
such improvements. Each subdivision of territory, bounded 
on all sides by principal streets, shall be deemed a square. 
When the territory contiguous to any public way is not de- 
fined into squares by principal streets, the ordinance providing 
for the improvement of such public way shall state the depth 
on both sides fronting said improvement to be assessed for the 
cost of making the same according to the number of square 
feet owned by the parties respectively within the depths as 
set out in the ordinance. A lien shall exist for the cost of 
the original improvement of public ways, for the apportion- 
ment and interest thereon at the rate of six per cent per annum 
against the respective lots, and payment may be enforced 
upon the property bound therefor by proceedings in court, 
and no error in the proceedings of the General Council shall 
exempt from payment after the work has been done as re- 
quired either by the ordinance or contract, but the General 
Council or the courts in which suits may be pending, shall 
make all corrections, rules, and orders to do justice to all 
parties concerned. 

“ When the improvements in public ways have been made, 
and the contract therefor completed, the City Engineer shall, 
by one insertion in one of the daily newspapers published in 
Louisville, give notice of the time and place fixed for the in- 
spection and reception of the work by the City Engineer or 
either of his assistants or deputies, and such owners, their 
agents and representatives, may appear and be heard before 
such engineer, his assistant or deputy, as to whether such 
improvements have been made in accordance with the ordi- 
nance authorizing the same and the contract therefor.” 


Under the provisions of this act and other charter provi- 
sions of the local government, there was passed by the Gen- 
eral Council of the city of Louisville, and approved by the 
Mayor on the 6th day of September, 1882, and printed and 
published in the manner and by the agencies provided for in 
the charter acts, an ordinance which reads as follows: 


No. 2281. 


“An ordinance for improving a part of Broadway from 
the center line of Twenty-sixth Street to the western bound- 
ary line of the city. 
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“ Be it ordained by the General Council of the city of 
Louisville, that the carriage-way of Broadway, from the 
center line of Twenty-sixth Street to the western boundary 
line of the city, shall be fifty feet in width, and shall be im- 
proved by grading, curbing, and paving with McAdam pave- 
ment, with corner-stones at the intersection of streets and 
alleys, block-stone gutters, and foot-way crossings across all 
intersecting streets and alleys. Said work shall be done in 
accordance with the provisions of an ordinance approved on 
the 21st day of August, 1880, entitled ‘General ordinance 
concerning the improvement of streets,’ and at the cost of 
the owners of ground fronting the improvement on the north 
side, extending back to a line midway between Broadway and 
Elliott Street, and on the south side to a line parallel to the 
line midway between Broadway and Elhott Street, and dis- 
tant from it 494,57%. feet, measured parallel with Twenty- 
seventh Street. The cost to be equally apportioned among 
the owners of property according to the number of square 
feet of ground owned respectively within the limits set out.” 


On and for many years prior to the 6th day of September, 
1882, Broadway was and had been one of the public ways in 
the city of Louisville, its direction was east and west, and 
extended from the eastern to and beyond the western limits 
of the city. Twenty-sixth Street was and had been one of 
the publie ways in the city of Louisville, 1ts course was north 
and south, and extended from the northern to the southern 
limits of the city. Elliott Street was and had been one of the 
public ways in the city of Louisville, its course was east and 
west, commenced on the west side of Twenty-sixth Street, 
and extended west to and beyond the western boundary line 
of the city, and was the next street to Broadway on the north, 
and Twenty-seventh Street was and had been one of the public 
ways in the city of Louisville, its course was north and south, 
commenced on the north side of Broadway and extended 
north to and beyond Elliott Street, and was the next street 
to Twenty-sixth Street on the west. 

Twenty-sixth Street, at its point of intersection with Broad- 
way, was eight hundred feet east of and was parallel with 
the direction of the western boundary line of the city. 
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Twenty-seventh Street was parallel with, and four hundred 
and twenty-nine feet and six inches west of Twenty-sixth 
Street. 

The south line of Elliott Street, measured on the west line 
of Twenty-sixth Street, was three hundred and six feet and 
nine inches, and, measured on the western boundary line of 
the city, was three hundred and eighty-four and two one-hun- 
dredths feet north of the north line of Broadway. 

Prior to the year 1868, Broadway, between Twenty-sixth 
Street and the western boundary of the city, was but forty 
feet in width; but prior to the year 1870 the owners of prop- 
erty on the north side of Broadway, between the points des- 
ignated, increased its width by a dedication of a strip from 
Twenty-sixth Street to the western boundary line of the city 
forty feet in depth, and some of the owners of property on 
the south side of Broadway, between the points designated, 
further increased the width of Broadway by dedications to 
the public of strips forty feet in depth, so that on the 6th day 
of September, 1882, Broadway at its intersection with Twenty- 
sixth Street was eighty feet in width, and at its intersection 
with the western boundary line of the city was one hundred 
and twenty feet in width. The direction of neither Broad- 
way nor Elliott Street was at right angles to the direction of 
Twenty-sixth Street, and from Twenty-sixth Street westwardly 
the courses and directions of Broadway and Elliott Street 
diverged from each other. Prior to the year 1870 the owners 
of the property on the west side of T'wenty-sixth Street, be- 
tween Broadway and Elliott Street, had, by dedication to the 
public, added to the width of Twenty-sixth Street between 
the streets named fifteen feet, and on the 6th day of Septem- 
ber, 1882, the west line of Tweuty-sixth Street north of Broad- 
way was fifteen feet further west than the west line of Twenty- 
sixth Street south of Broadway. 

The territory on neither side of Broadway between 
Twenty-sixth Street and the western boundary line of the city 
was not on the 6th day of September, 1882, nor had it ever 
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been defined into squares by principal streets, nor had Broad- 
way prior to September the 6, 1882, between the center line 
of Twenty-sixth Street and the western boundary line of the 
city ever in any manner or to any extent been improved. 

At and before the date of the institution of this action, 
and on and prior to the 6th day of September, 1882, the 
plaintiffs in error each owned and possessed lands within the 
taxable limits as defined by the ordinance set out. The 
plaintiff in error, John G. Roach, owned two lots, one con- 
taining 21,853 square feet, and the other 12,061 square feet; 
the plaintiff in error, Julius Winter, owned one lot containing 
54,400 square feet; the plaintiff in error, Fred Jansen owned 
two lots, one containing 35,675 square feet, and the other 
35,532 square feet; the plaintiff in error, Gabriel L. Sprink, 
owned a lot containing 39,482 square feet, and the plaintiff 
in error, Jane, the wife of the plaintiff in error, Andrew 
McDonald, owned a lot containing 4,955 square feet of 
ground. The entire number of square feet of ground within 
the taxable limits of the ordinance set cut was 279,871. 

Immediately after the publication of the ordinance quoted 
the city of Louisville advertised in three newspapers, printed 
aud published daily in that city, for contractors to undertake 
the improvement provided for in the ordinance, and the 
defendant in error, Joseph Nevin, having proposed to the 
city the terms and conditions upon which he would under- 
take to complete the improvement, was by the city awarded 
the contract therefor; and thereupon the city of Louisville 
and the defendant in error, Joseph Nevin, entered “into a 
contract, which was reduced to writing, signed, dated, and 
mutually delivered on the 20th day of September, 1882, and 
reported to and approved by the General Council on the 21st 
of September, 1882, and which reads as follows, to wit: 


ORDINANCE No. 2281. 


‘This agreement, made on the 20th day of September, 
1882, between the city of Louisville, by its Mayor, of the 
first part, and Joseph Nevin, principal, and J. Navin, surety, 
of the second part, witnesseth, 
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“That the said parties of the second part agree and bind 
themselves that the said Joseph Nevin will improve the ear- 
riage-way of Broadway Street, fifty feet in width, from the 
center line of Twenty-sixth Street to the western boundary 
line of the city, by grading, curbing, and paving with 


McAdam pavement, with corner-stones at the intersection of 


streets and alleys, block-stone gutters and foot-way crossings 
across all intersecting streets and alleys required to be so im- 


proved, by an ordinance passed by the General Council of 


said city, and approved by its Mayor, on the 6th day of Sep- 
tember, 1882, and entitled, ‘An ordinance for improving : 
part of Broadway, from the center line of Twenty-sixth 
Street to the western boundary line of the city,’ and that said 
work shall be done according to the provisions of said ordi- 
nance and of the ordinances therein mentioned, all of which 
are made part hereof as fully as if the same were herein 
inserted, and that said work shall be completed within four 
months after the approval of this contract by the General 
Council, or within such time thereafter as shall be directed or 
allowed by the General Council. But the city reserves the 
right to have said work suspended by the City Engineer, 
whenever for causes satisfactory to him he shall so direct, but 
such suspension shall he reported to the said Council for 
approval. 

‘* For the said work the said Joseph Nevin is to be paid as 
follows: For excavation, thirty cents per cubic yard; for 
curbing, ninety cents per running foot; for corner-stones, 
two feet, four doi-ars each; for foot-way crossings, two dol- 
lars and ninety cents per running foot, to include buttress- 
wings and range paving, and eleven dollars and thirty-five 
cents per square of one hundred superficial feet for all paving 
between the curbs, except foot-way crossings. 

“Tn testimony whereof, the Mayor of said city hereto 
subscribes his name and affixes the seal of said city, and the 
parties of the second part hereto subscribe their names 
the day and year first above written. 

“ Cuarues D. Jacon, Mayor. 
[ SEAL. | “ Josepu Nevin, Contractor. 
“J. Navin, Surety.” 


The defendant in error, Joseph Nevin, in pursuance of 


this contract, and under the immediate supervision and 
direction of the City Engineer, did complete the improve- 
ment of the carriage-way of Broadway, fifty feet in width, 


from the center line of Twenty-sixth Street to the western 


- 
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boundary line of the city, and on its completion the City 
Engineer gave notice by one insertion in the Courier-Journal, 
& newspaper printed and published daily in the city of Louis- 
ville, of the time when and of the place where he would 
inspect and try whether the defendant in error, Joseph Nevin, 
had completed the improvement of the carriage-way of 
Broadway, fifty feet in width, from the center line of Twenty- 
sixth Street to the western boundary line of the city, in 
accordance with the ordinance authorizing the same and the 
contract therefor. And, at the time and place specified in the 
notice, the City Engineer did inspect and try whether, and 
did decide that the defendant in error, Joseph Nevin, had 
completed the improvement of the carriage-way of Broad- 
way, from the center line of Twenty-sixth Street to the 
western boundary line of the city of Louisville, in accord- 
ance with the ordinance authorizing the same and the con- 
tract therefor, and did on behalf of, for, and in the name 
of the city of Louisville, accept and receive the improve- 
ment. 

The contract price for the improvement was $9,193.36, 
and the General Council proceeded to apportion this sum 
equally among the owners of the 279,871 square feet of 
ground embraced in the taxable limits as defined by the 
ordinance set out and according to the number of square 
feet owned by each respectively. And among othgra tl the g Gon- ok 
eral Council apportioned against the plaintiff in error, on 
account of his lot of 21,853 square feet, the sum of $717. 84 ; 
and on account of his lot of 12,061 square feet, the sam of 
$396.19; against the plaintiff in error, Julius Winter, on 
account of his lot of 54,400 square feet, the snm of $1,786.96 ; 
against the plaintiff in error, Fred Jansen, on account of his 
lot of 35,675 square feet, the sum of $1,171.87; and on 
account of his lot of 35,532 square feet, the sum of $1,167.18 ; 
against the plaintiff in error, Gabriel L. Spink, on account 
of his “t of 39,482 square feet of ground, the sum of 
$1,296.93 ; and against the plaintiff in error, Jane McDonald, 


8 


the sum of $162.76, on account of her lot of 4,955 square 
feet, and for each of which amounts apportionment warrants 
were issued by the clerk of the Board of Councilmen, in 
pursuance of a joint resolution of the General Council, 
approved by the Mayor on the 22d day of June, 1883. These 
warrants, when issued, were by the defendant in error, 
Joseph Nevin, sold and assigned to the defendant in error, 
Samuel B. Richardson, and to enforce the payment of these 
warrants the defendants in error instituted their action in the 
Louisville Chancery Court against the plaintiffs in error, and 
caused summons to be issued against and served on each of 
the plaintiffs in error, requiring them within not less than 
twenty days, if in Jefferson County, Ky., and not less than 
sixty days if out of the State, to appear in the Louisville 
Chancery Court and make answer to the petition of the 
defendants in error. The Louisville Chancery Court is one 
of the courts of the State of Kentucky, is a court of record, 
of general jurisdiction, and in this case had jurisdiction of 
the subject-matter of the action, and of each of the parties 
to it. To and in this action each of the plaintiffs in error 
entered his appearance and filed his answer, consisting of 
denials, avoidaneces, and counter-claims, and in neither of 
which answers is there to be found any reference to the Con- 
stitution of the United States, or to any provision of it, but 
on the 28th day of March, 1884, while this action was pend- 
ing in the trial court, each of the plaintiffs in error tendered, 


and caused to be filed in the action, an amended answer, 


which reads as follows: 


“The defendant, for amended answer, herein says that 
the said proceedings by which the property of this defendant 
in this action is sought to be rendered subservient to the 
burden of said street improvement so called, named in the 
petition, are and were void ab initio, because, he says, he 
never had any notice of the alleged proceedings named in 
the petition, and because he never had any opportunity to 
be heard and to object to the errors, injustice, and inequal- 
ity in the plan of apportioning the cost of said alleged 
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improvement upon the contiguous property, and that he was 
entitled, by the provisions of the Constitution of the United 
States, and especially under the first section of the Fourteenth 
Amendment to the Constitution of the United States, wherein 
it is prohibited to the States to deprive any person of life, 
liberty, or property without due process of law, or to deny 
to any person within their jurisdiction the equal protection 
of the law to an opportunity to be heard in relation to the 
assessment or apportionment of the cost of said improve- 
ment on his property; that he bas never had, nor has he 
ever been afforded, such an opportunity. He says that be- 
fore any lien could be lawfully created on his property for 
the payment of the cost of said improvement or any part 
thereof, he was entitled to be present and to have a hearing 
upon the matter of such apportionment, and the right to 
object to the injustice and inequality of the plan of appor- 
tionment adopted, or pretended to have been adopted, by the 
City Council of Louisville. That the plan alleged by the 
plaintiffs to have been adopted by the said Council is unjust, 
arbitrary, and unequal; that the taxing district so established 
is irregular and unequal in shape, and the tax is thereby im- 
posed on contiguous property in an unequal, unjust, and 
arbitrary manner; that on the north side of said district the 
property is taxed to a depth of 192.01 feet at the western 
end of said district, and at the eastern end to a depth of only 
153.75 feet; that on the southern side of said district said 
property is taxed to a depth of 152.65 feet at the west end 
of said alleged district, and to a depth of 232.01 at the east- 
ern end thereof. Wherefore defendant prays to be hence 
dismissed with his cost herein most unjustly sustained.” 


The allegations of each of these amended answers were 
by agreement of the parties controverted by record, and on 
the trial had before the Chancellor of the issues madeein the 
case, the Chancellor dismissed the petition, and denied to 
the defendants in error any relief, for the reason alone that 
in his opinion the carriage-way of Broadway, from the cen- 
ter line of T'wenty-sixth Street to the western boundary line 
of the city, had been mislocated by the City Engineer and 
by the defendant in error, Joseph Nevin, and this conclusion 
rendered it unnecessary for the Chancellor to, and he there- 
fore did not, pass on the Federal question attempted to be 
raised by the amended answer set out. 
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From the judgment of the Chancellor the defendants in 
error prayed and were granted an appeal to the Kentucky 
Court of Appeals; their appeal was there heard, and it was 
the judgment of the Court of Appeals that the judgment of 
the Chancellor be reversed and set aside, and that the Chan- 
cellor proceed to render a judgment in favor of the defend- 
ants in error, and against the plaintiffs in error, for the 
amounts of the respective warrants, interest, and cost, and 
enforce the statutory lien as prayed for in the petition. 

[In response to a petition for rehearing, addressed by the 
plaintiffs in error to the Court of Appeals, that court replied 
that neither the act nor ordinance set out, nor the proceed- 
ings under them, were in conflict with the Constitution of 
the United States, and plaintiffs in error, to correct what 1s 
conceived by them to be manifest errors in the record to 
their prejudice, have, by their writ, brought their complaints 
to the final arbitrament of this tribunal, while the defend- 
ants in error, conceiving that there is no Federal question 
presented in the record, or, if so, that it was decided right in 
the State tribunals, have entered their motion to dismiss the 
writ for want of jurisdiction, and have coupled with it a 
motion to affirm as a delay case, and upon these motions 
this record is now on submission to the court. 


STATEMENT OF LAw. 


It must be conceded that section one of article fourteen 
of the amendments to the Constitution of the United States 
is simply a restriction upon the powers of the States, and to 
successfully maintain the writ of error in this case it must 
be made to appear by the record that the State of Kentucky 
has deprived the plaintiffs in error of their property without 
due process of law, or has denied to them the equal protec- 
tion of its laws. It must go without discussion at this day 
that the judgment of the Kentucky Court of Appeals, to 


which the present writ of error is directed, is conclusive on 


~~ 


-— 


1] 


all questions mooted in this record, with the single exception 
as to whether the act quoted is in conflict with the Federal 
Coustitution. The question to be here decided is not wheth- 
er the State tribunals, having jurisdiction of the parties and 
of the subject-matter, have followed the law, but whether 
the law, if followed, would have furnished the plaintiffs in 
error the protection guaranteed by the Federal Constitution. 
[rregularities and mere errors can only be corrected in the 
State Courts, and not in this tribunal. The authority of this 
court does not extend beyond an examination of the jurisdic- 
tion of the power of the State courts to proceed at all. 

The plaintiffs in error insist that the act in question is in 
conflict with the first section of the Fourteenth Amendment 
to the Constitution of the United States, because, 

First. Under its provisions unjust, unequal, and arbitrary 
burdens are imposed to pay the cost of improving public 
ways in the city of Louisville. 

Second. The act in question fails to provide for notice to 
or to give to the parties to be affected an opportunity to be 
heard on the plan of the apportionment or limits of the tax 
district. 

Third. The act fails to provide a tribunal to ascertain the 
extent of benefits resulting to the contiguous property from 
the improvements of public ways, and that taxation for local 
improvements upon contiguous property in excess of the 
benefits thereto is the taking of private property without 
due process of law. 

The reasons assigned by the plaintiffs in error as the 
grounds for their contention that the act is in conflict with 
the Federal Constitution will be examined in the order in 
which they are here stated. 

The act in question was construed by the Kentucky Court 
of Appeals in the case of Preston v. Roberts, 12 Bush, 585, 


where the court say: 


“The language of the charter already quoted would seem 
to contemplate that the assessment in a case like this should 
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be extended an equal depth on each side of the street. The 
legislature can not have intended to confer upon the city 
government arbitrary power to distribute such burdens ac- 
cording to its mere will, in disregard of the rule requiring 
proximate equality; and if such was its intention, we feel no 
hesitation in saying that no such power could be constitu- 
tionally conferred. Absolute arbitrary power over the prop- 
erty of the citizen our Bill of Rights declares exists nowhere 
in a free government. It seems to us that the true rule is 
to extend the assessment in cases like this an equal distance 
on each side of the street, and that the General Council has 
no power to do otherwise, except in those cases where there 
are parallel streets on each side already dedicated, and not 
beyond what might be reasonably regarded as the distance 
of a square from the street to be improved, and then the 
assessment should extend each way one half the distance to 
such parallel street.”’ 


The act in express terms provides for equality in the im- 
position of the burdens authorized, and then further pro- 
vides that “the General Council, or the courts in which 
suits may be pending, shall make all corrections, rules, and 
orders to do justice to all parties concerned. The act fur- 
ther provides that the liability to pay or discharge the bur- 
dens for local improvements can only be enforced in regular 
judicial proceedings, where the party taxed is to have due 
notice and full opportunity to defend against the claim. 

This court, in the case of Davidson v. New Orleans, 96 
U.S. 97, say: 


‘Before the assessment could be collected or become 
effectual, the statute required that the tableau of assessments 
should be filed in the proper district court of the State; that 
personal service, with reasonable time to object, should be 
served on all owners who were known and within reach of 
process, and due advertisement made as to those who were 
unknown or could not be found. This was complied with, 
and the party complaining here appeared and had a fall and 
fair hearing in the court of the first instance, and afterward 
in the Supreme Court. If this be not due process of law, 
then the words can have no definite meaning as used in the 
Constitution.” 
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It is manifest on inspection, and requires no argument to 
demonstrate that the act in question does not authorize the 
imposition of unjust, unequal, or arbitrary burdens; and if, 
under the provisions of the act, and in violation of them, 
unjust, unequal, or arbitrary taxes or burdens are imposed, 
the act in question gives to the party taxed every opportu- 
nity to defend against them, and the courts will not enforce 
their collection; and it can be safely said that if this be not 
due process of law, then the words as used in the Constitu- 
tion can have no definite meaning. 

2. The plaintiffs in error insist that the act in question 
was in conflict with section one of article fourteen of the 
amendments to the Constitution of the United States, be- 
cause it failed to provide for a notice to, or to give to the 
parties to be affected an opportunity to be heard on the plan 
of the apportionment or limits of the tax district. 

In the case of Beck v. Obst, 12 Bush, 268, the Court of 
Appeals construed the act in question, and ruled that the 
act in question did give to the parties affected a full oppor- 
tunity to be heard on the plan of the apportionment. The 
court there say: 


“Indeed, it may well be doubted whether the legislature 
possessed the power to compel lot-owners, who had already 
been assessed to improve in front of their property, to contrib- 
ute in common with others who have paid nothing, to pay for 
the improvement of the residue of the alley. Such a rule of 
assessment would violate a fundamental principle of the law re- 
specting public burdens, which requires approximate equality. 
The charter provides that the General Council, or the tourts 
in which proceedings may be pending to enforce the claims 
for improvements in public ways, shall make all corrections, 
rules, and orders to do justice to all parties. That provision 
is broad enough to cover a case like this, and we think the 
court should have overruled the demurrer to the answer; 
and if the facts therein stated were established, the appor- 
tionmenut should have been readjusted so as to equalize the 
cost of the improvement of the alley from Fifteenth to Six- 
teenth streets, as if the whole had been done under one ordi- 
nance and contract at the aggregate cost under both con 
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tracts. This will produce equality between the lot-owners 
presumed to be benefited by the improvement, and is author- 
ized by the spirit, if not by the language, of the twelfth sec- 
tion of the charter, and is demanded alike by justice and the 
settled doctrine of the law that public burdens must be as 
nearly equal as is reasonably practicable.” 


In the case of Schmelz v. Giles, 12 Bush, 491, the Court 
of Appeals again construed the act, and held that under the 
act in question no person taxed could be compelled to dis- 
echarge the burden until an opportunity was afforded him 
for a hearing upon the formation of the tax limits, the plan 
of the apportionment, and the justice, regularity, and equal- 
ity of the burden. The court say: 


‘It seems to us, therefore, that not only justice, but that 
uniformity of rule, which ought to exist in laying such 
assessments, demand that the assessment should extend on 
each side of the alley to the nearest parallel street. That 
this conclusion is not only warranted by the language of the 
charter, and in harmony with the underlying principles 
which the legislature intended should govern in such cases, 
but is just and equitable in this particular case we entertain 
no doubt; nor have we any doubt that such a rule will be 
just in a very large majority of the cases that will arise. No 
doubt cases may be imagined, and indeed may occur, in 
which such a rule will operate unjustly; but the same may 
be said of nearly every rule of law. Yet that occasional 
hardships may result has never been deemed a sufficient rea- 
son for refusing to adopt a rule which commended itself to 
the judgment and conscience of the court, and which the 
court could feel assured would operate with more justice 
than any other that could be suggested. 

“For these reasons the judgment is reversed, and the 
‘ause remanded with directions to correct the apportionment 
so as to charge the appellants’ property with its proportion 
of the cost of improving the alley as indicated in this opin- 
ion.” 


In the case of Preston v. Roberts, 12 Bush, 570, the Court 
of Appeals again construed the act in question, and held 
that under its provisions a party taxed before he could be 


compelled to pay the amount apportioned against him was 
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entitled to a hearing in a regular judicial proceeding upon 
the formation of the tax limits. The court say: 


“The assessment, according to the terms of the ordinance 
as set forth in the petition, was required to extend on the 
west side of the street to a depth of 147} feet, and as we 
have already decided the Council had no lawful authority to 
extend the assessment to any greater depth on the east side, 
it results therefore that there should have been apportioned 
against the appellants’ property a proportion of the whole 
cost of the improvement equal to the proportion which the 
number of square feet owned by him within the depth of 
147} feet bears to the whole number of square feet within 
the distance of 147} feet on each side.” 


It is perfectly plain—too manifest to require further argu- 
ment—that under the provisions of the act in question, as 
construed by the Court of Appeals, no burden or tax im- 
posed to pay the cost of improving a public way can be 
coercively collected until the party taxed has been afforded 
uw full opportunity in the course of judicial proceedings to 
test every step and act in the imposition of the tax by the 
local authorities; to test the justice of the tax, the equality 
of the tax, the plan of the apportionment, the limits of the 
district, and a compliance by the local government with 
every term and condition upon which its power to impose 
the tax is made to depend by its organic law. If this is not 
due course of law, then the words as used in the Federal 
Constitution can have no definite meaning. 

8. The plaintiffs in error insist that, under the provisions 
of section one of article fourteen of the amendments to the 
Federal Constitution, the States are prohibited from impos- 
ing loval taxes for local improvement in excess of benefits 
to the district taxed, and that the exercise of this power of 
local taxation makes it incumbent upon the States to pro- 
vide a judicial tribunal to determine the benefits, in excess 
of which it is insisted the power to impose local taxation is 
forbidden to the States by the Federal Constitution. 

It is conceded that the improvements provided for in the 
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act in question are such as the State of Kentucky had the 
authority to make and pay for by assessments upon the prop- 
erty interested. This court say, in the case of Davidson v. 
New Orleans, 96 U. 8. 97: 


 **Can it be necessary to say that if the work was one 
which the State had the authority to do and to pay for it by 
assessments on the property interested, that on such ques- 


tions of method and detail as these the exercise of the power 


is not regulated or controlled by the Jonstitution of the 
United States.” 


In the ease of Hagan v. Reclamation, 111 U. 8. 701, this 


court say : 


“The assessment under consideration could, by the law 
of California, be enforced only by legal proceedings, and in 
them any defense going either to its validity or amount 
could be pleadea. In ordinary taxation assessments, if not 
altered by a board of revision or equalization, stand good, 
and the tax levied may be collected by a sale of the delin- 
quent’s property; but assessments in California for the pur- 
pose of reclaiming overflowed and swamp lands can be 
enforced only by suits, and of course to the validity it is 
essential that notice be given to the tax-payer and an oppor- 
tunity be afforded to him to be heard respecting the assess- 
ment. In them he may set forth by way of defense all his 
grievances. If property taken upon an assessment which 
can only be enforced in this way be not taken by due process 
of law, then, as said by Mr. Justice Miller in the New 
Orleaus cases, these words, as used in the Constitution, can 
have no definite meaning.” 


In the case of Mobile v. Kimball, 102 U. 8. 691, this court 
say: 

“When any public work is authorized it rests with the 
legislature, unless restrained by the constitutional provi- 


sions, to determine in what manner the means to defray its 
cost shall be raised. It may apportion the burden ratably 


among all the counties, or other particular subdivisions of 


the State, or lay the greater share or the whole upon that 
county or portion of the State specially and immediately 
benefited by the expenditure. It may be that the act in 


imposing upon the county of Mobile the entire burden of 
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improving the river, bay, and harbor of Mobile is harsh and 
oppressive, and that it would have been more just to the 
people of the county if the legislature had apportioned the 
expense of the improvement, which was to benefit the whole 
State, among all the counties. But this court is not the har- 
bor in which the people of a city or county can find a refuge 
from ill-advised, unequal, and oppressive State legislation. 
The judicial power of the Federal Government can only be 
invoked when some right under the Constitution, laws, or 
treaties of the United States is invaded.” 


[In the case of Kelly v. Pittsburgh, 104 U. 8. 78, this court 
Bay : 


‘‘It is probably true, from the evidence found in this 
record, that his tax bears a very unjust relation to the bene- 
fits received as compared with its amount. But who can 
undertake to adjust with precise accuracy the amount which 
each individual in an organized civil community shall con- 
tribute to sustain the organization? or to insure in this 
respect absolute equality of burden and fairness in its distri- 
bution among those who must bear it? ... . Clearly, how- 
ever, these are matters of detail, within the legislative dis- 
cretion, and therefore of power in the law-making body 
within whose jurisdiction the parties live. This court can 
not say in such cases, however great the hardship or unequal 
the burden, that the tax collected for such purposes is taking 
the property of the tax-payer without due process of law.” 


‘~~ 


In McMillen v. Anderson, 95 U. 8. 37, this court say: 


‘‘ A statute which gives a tax-payer a right to enjoin the 
collection of a tax, and to have the validity of the tax 
decided by a court of justice, is due process of law.” 


In the case of Wurts v. Hoagland, 114 U. 8S. 229, this 


court say: 


“ As the statute is applicable to all lands of the same kind, 
and as no person can be’assessed under it for the expense of 
drainage without notice and an opportunity to be heard, the 
plaintiffs in error have neither been denied the equal protec- 
tion of the laws nor been deprived of their property without 
due process of law within the meaning of the Fourteenth 
Amendment of the Constitution of the United States.” 
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In the case of the United States v. Memphis, 97 U.S. 284, 


this court say: 


‘‘Surely the legislature is not prohibited from declaring 
what districts shall be liable to taxation for local uses.” 


In the case of Laramie v. Albany, 92 U. 8S. 307, this 


court say : 


“The legislature of a State possesses the power to divide 
counties and towns at their pleasure, and to apportion the 
common property and the common burdens in such a man- 
ner as to them may seem reasonable.” 


In the case of Pearson v. Zable, 78 Ky. 173, the Court of 


Appeals say : 


“ But it by no means follows that each piece of property 
within the bounds over which the assessment extends must 
in fact derive a benefit from the improvement. The area 
over which the assessment extends constitutes for the occa- 
sion a tax district. Whether the property within that dis- 
trict considered as an entirety will be benefited by the pro- 
posed improvement is a question to be decided primarily by 
the legislature. And when that department, whether acting 
directly or through the local authorities to which it may 
have delegated the power to determine when such improve- 
ment shail be made, and the cost of making it to be assessed 
upon adjacent property, there is a decision by the legislature 
that the property within the district will be benefited. This 
decision will generally be final and conclusive upon the ques- 
tion of benefits to the district as a whole, and also that pub- 
lic convenience demands that the improvement be made.” 


Burroughs on Taxation, 446, states this text: 


“The district is generally defined by the legislature in the 
act authorizing the assessment by the local officers, and when 
so defined the power is almost unlimited. The power to 
apportion the tax is one of the inherent powers of the legis- 
lature, and when in their discretion they impose the expense of 
a public improvement on a designated district, it is only in 
vases Where it is clear that the district receives no benetits 
that the courts will interfere with the exercise of the power.” 

Shelby v. Shelby, 5° Bush, 225. 


19 


Mayor v. Brooklyn, 4 Comstock, 420. 

Burnett v. Sacramento, 12 Cal. 76. 

Lexington v. MeQuillan, 9 Dana, 513. 
& ‘ 

Dorgan v. Boston, 12 Allen, 223. 


Nicholas v. Bridgeport, 36 Conn. 255. 
Cooley on Taxation, page 110, states this text: 


“ When the nature of the case does not conclusively fix it, 
the power to determine what shal! be the taxing district for 
any particular burden is purely a legislative power, and not 
to be interfered with or controlled except as it may be lim- 
ited or restrained by constitutional provisions. Judicial 
tribunals can not interfere with legislative discretion, how- 
ever onerous it may be, and where it was objected that a cer- 
tain construction of a statute would throw upon one locality 
the expenses of constructing a road for State purposes, the 
conclusive answer was declared to be that the State may im- 
pose such a burden where in the wisdom of the legislature it 
1s considered that if ough to rest.” 

Howell v. Buffalo, 37 N. Y. 267. 

Hlingman v. Norfolk, 6 Allen, 358. 

Challis v. Parker, 11 Kansas, 394. 

Mal hus v, Highlands, i Bush, 547. 

Scoville v. Cleveland, 1 Ohio State. 126. 

Hill v. Higdon, 5 Ohio State, 243. 

Langhorne v. Robinson, 20 Grattan, 661. 

Shaw v. Dennis, 5 Gilman, 405. 

People v. Richmond, 20 N. Y. 252. 

Davidson v. New Orleans. 96 U. 8. 97. 

In view of the facts presented by this record, the defend- 
ants in error submit that upen no theory of the law is there 
any valid claim upon which the plaintiffs can maintain their 

- 
right to a writ of error in this case. The motions of the de- 
fendants in error to dismiss for want of jurisdiction, and to 
affirm as a delay case, are respectfully submitted. 
Ys / "ene “> a 
Wit Aavw™ J. K. GOODLOE, 
Attorney for Defendants in Error. 
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The defendants in error, Joseph Nevin and Samuel B. 
Richardson, submit that the plaintiffs in error, John G. 
Roach, Julius Winter, Fred. Jansen, Gabriel L. Spink, An- 
drew MeDonald, and his wife, Jane McDonald, have sued 
out from this Court their writ of error to the Kentucky court 
of appeals for the purpose of having this Court review and 
reverse a judgment of that court in an action commenced by 
the defendants in error in the Louisville chancery court to 
enforce a lien given by a statute of the State of Kentucky, 
approved March 24, 1882, entitled “An act to amend the 
charter of the city of Louisville,’ and by which act it was, 
among other things, provided that all of the public ways of 
the State in the city of Louisville should be under the ex- 
clusive management and control of the general council of 
that city, with a power in the general council to improve 
them by original coustruction in such manner and of such 
material as might be provided by an ordinance of the gen- 
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eral council; that in all cases where the territory contigu- 
ous to any public way sought to be improved by original 
construction is not defined into squares by principal streets 
it is provided in the act that the ordinance providing 
for the improvement, by original construction, of such 
-public ways shall state and fix the depth on both sides of 
such public way fronting the proposed improvement, to be 
assessed for the cost of making the same according to the 
number of square feet owned by+he parties, respectively, 
within the depth set out in and limits fixed by the ordinance 
providing for the improvement, and when any such im- 
provements have been completed it is made the duty of the 
city engineer to give notice in some newspaper printed and 
published daily in the city of Louisville of the time when 
and place where he will try and determine whether such im- 
provement as made conforms to the ordinance and contract 
therefor, and under the act in question every person who 
owns land within the fixed limits subject to assessment to 
pay the cost of such improvement is given the right to ap- 
pear before such engineer in person, by agent or attorney, 
at the time and place specified in the notice, and may be 
heard as to whether such improvement as made conforms to 
the ordinance and contract therefor; that upon-the comple- 
tion, inspection, and trial by the city engineer and accept- 
ance by the city of the improvement by original construc- 
tion of such public ways it is made the duty of such gen- 
eral council to apportion the cost of such improvement in 
the manner before stated, and it is made the duty of the 
clerk of the board of councilmen to issue and deliver to the 
- person making such improvement and in payment therefor 
warrants against the persons named in and for the amount 
fixed by the apportionment of the cost as made by the general 
council; and by the act in question it is further enacted that a 
lien shall exist for the cost of such improvement for the 
apportionment and interest thereon at the rate of 6 per cent. 
per annum against the respective lots,and payment may be 
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enforced upon the property bound therefor by proceedings 
in courts, and no error in the proceedings of the general 
council shall exempt from payment after the work has been 
done as required by either the ordinance or contract, but the 


" general council or the courts in which suits may be pending 
fi shall make all corrections, rules, and orders to do justice to 
all parties concerned. 


Under the provisions of this act the general council pro- 
cured the improvement by original construction of Broad- 
7 way from Twenty-sixth street westwardly to the western limits 
of the city, a distance of eight hundred feet. The streets 
named are public ways of the State and within the city of 

Louisville, and between, the points named the territory con- 
' tiguous to Broadway was on neither side defined into 
squares by principal streets, but the, ordinance providing 
for the improvement fixed the depth on each side to be as- 
sessed to pay the cost of the improvement. Each of the 
' plaintiffs in error owned lands within the tax limits as fixed 
by the local ordinance subject to assessment to pay the cost 
of the improvement by original construction of Broadway 
between Twenty-sixth street and the western limits of the 
city. Theimprovement by original construction of Broadway 
between the points designated was completed and made by 
the defendant in error, Joseph Nevin, under an ordinance of 
and contract with the city of Louisville, and was, after its 
completion and after notice given as required by the act, 
inspected by the city engineer, who decided that the 
improvement had been made in accordance with the ordi- 
nance authorizing the same and the contract therefor, 
and was accepted by the city of Louisville. The general 
council thereupon apportioned the cost, ascertained the 
number of square feet owned by each person within the tax- 
able limits, the sum total of the cost, and the share of each 
person, and among others apportioned against each of the 
plaintiffs in error their respective shares of this cost as de- 
termined by the number of square feet owned by them, re- 
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spectively, within the tax limits as defined by the local ordi- 


nance, and for those respective sums and against those 
respective parties the clerk of the board of councilmen issued 
apportionment warrants, which he delivered to the defendant 
in error, Joseph Nevin, in payment for the improvement, 
aud among other warrants against the plaintiffs in error for 
their proportion of the cost as fixed by the apportionment 
of the general council. 

The defendant in error, Joseph Nevin, made an equitable 
gainst the plaintiffs in error to 
the defendant in error, Samuel | 
the lien given by the statute to secure the payment of these 


assignment of the warrants agai 
}. Richardson, and to enforce 
warrants this action was commenced in the Louisville chan- 
cery court. The plaintiffs in error were duly summoned. 
Each appeared and filed their answer, setting up nu- 
merous defences, and, among others, one that the act 
in question and all proceedings had under it were in 
conflict with the first section of article fourteen of the 
amendments to the Constitution of the United States. 
Upon issues made in the Louisville chancery court the 
action was submitted, heard and decided, and while the 
chancellor decided that the act was general and applied 
to all alike, and therefore did not deny equal protection, 
and while the tax or assessment could only be enforced in 
the regular vourse of judicial proceedings on notice and 
with a full opportunity for a hearing on the part of those 
taxed or assessed, and was therefore due process of law, yet 
it was the opinion of the chancellor that the improvement 
as made did not conform to the ordinance or contract there- 
for, and for this reason the chancellor dismissed the petition. 
On appeal to the Kentucky court of appeals that court ruled 
that the improvement as made did conform to the ordinance 
and contract therefor, reversed the judgment of the chan- 
cellor, and remanded the action with directions to the chan- 
cellor to render a judgment as prayed for in the petition of 
the defendants in error. 
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The Kentucky court of appeals did not notice in their 
opinion nor pass upon the Federal question raised in the 
answer of the plaintiffs in error. The plaintiffs in error, on 
the assumption that the act in question and the proceedings 
under it as set out deprive or will operate to deprive them 
of their property without due process of law and denies to 
them the equal protection of the laws of Kentucky, have 
sued out the present writ to the Kentucky court of appeals 
to have the judgment of that court reviewed and reversed 
by this tribunal; and, while conceding a technical jurisdic- 
tion in this Court, the defendants in error conceive thatthe 
writ was sued out for the mere purpose of delay, and that 
the question upon which the jurisdiction of this Court de- 
pends is too frivolous to require any argument; and they 
now, on a notice filed, move this Court to dismiss the writ 
for want of jurisdiction in this Court to try it, and they move 
the Court to affirm the judgment of the Kentucky court of 
appeals, because it is manifest the writ was sued out for the 
purpose of delay merely and because the question upon 
which the jurisdiction of this Court depends is too frivolous 
to require argument. | 

J. K. GoopLor, 
Att'y for Defendants in Error. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1888. 
No. 1160. 


JOHN G. ROACH, er ar., PLAINtTIFFs 1n ERROR, 


JOSEPH NEVIN.,. er at., DEFENDANTS IN ERROR. 


‘The plaintiffs in error object to the hearing of the motion 
of defendants in error to dismiss and affirm until after the 
record is printed. 

B. F. BUCKNER, 
For Plaintiffs in Error. 


SUPREME COURT OF THE UNITED STATES. 


Joun G. Roacn, et al., Plaintiffs in Error, 


JosepH Nevin, el al., Defendants in Error. 


Affidavit. 


B. F. Buckner, having sworn, says that he is. attorney 
for the plaintiffs in error, and that he verily believes that it 
will be necessary to a correct understanding and decision of 
the questions involved in the motion of the defendants in 
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error to dismiss and affirm, (of the making of which on No- 
vember 26th, 1888, he has received notice), that the entire 
record should be printed. That he is advised and believes 
that it is the duty of the defendants in error, under the 
practice of this Court, to cause the record to be printed in 
sases Of motions to dismiss or affirm made before the case 
is regularly reached on the docket, and that it will be incon- 
venient and laborious to prepare a brief without a printed 
copy of the record. 
B. F. BUCKNER. 


Subscribed and sworn to by B. F. Buckner, before me, a 
notary public for Jefferson county, Kentucky, this 19th day 
of November, 1888. 

Witness my hand and notarial seal. 

(SEAL. | A. W. KEATING, 
Bk. 0. G, ae. 


Endorsed: Sup. Court U.S. 1888. Oét. Term. No. 1160. 
Jno. G. Roach, et al., pl’ffs in error, vs. Joseph Nevin et al. 
Objection by pl’ffs in* error to trial of motion to dismiss 
without printed record, with affidavit. Filed Noy. 21, 1888. 
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Supreme Court of the Cited States. 


OCTOBER TERM, A: D. 1888. 


No. 1160. 
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JOHN G. ROACH e al., PLAINtTIFFs, 
v8. 


JOSEPH NEVIN et al., Derenpants. 


ERROR TO THE KENTUCKY COURT OF APPEALS. 


The plaintiffs in error, John G. Roach, Julius Winter, 
Fred. Jansen, Gabriel L. Spink, Andrew McDonald, and 
Jane McDonald, will take notice that upon the 26th of 
November, 1888, and at as early an hour on said day and 
date as the same can be made and entered, the defendants 
in error, Joseph Nevin and Samuel B. Richardson, will 
move the Supreme Court of the United States to dismiss for 
want of jurisdiction the writ of error upon which the above- 
entitled cause is now pending in said court, and will at the 
same time move the Supreme Court of the United States to 
affirm the judgment sought to be reviewed by said writ on 
the ground that although the record of the above-entitied 
cause may show that the Supreme Court of the United 
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States has jurisdiction, yet it is manifest that the writ of 
error was sued out for delay only and that the question 
upon which such jurisdiction depends is so frivolous as not 
to need further argument. 
J. K. GoopLog, 
Attorney for Defendants in Error. 


The plaintiffs in error have been served with a copy of 
the above notice and with a printed copy of the argument 
of defendants in error for more than three weeks prior to 
November the 26th, A. D. 1888. 


B. F. Buckner, 
Attorney for Plaintiffs in Error. 
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JOHN G. ROACH ef al., PLAIntiFrs, 
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JOSEPH NEVIN et al., DerenpDANTs. 


ERROR TO THE KENTUCKY COURT OF APPEALS. 


The plaintiffs in error, John G. Roach, Julius Winter, 
Fred. Jansen, Gabriel L. Spink, Andrew McDonald, and 
Jane McDonald, will take notice that upon the 26th of 
November, 1888, and at as early an hour on said day and 
date as the same can be made and entered, the defendants 
in error, Joseph Nevin and Samuel B. Richardson, will 
move the Supreme Court of the United States to dismiss for 
want of jurisdiction the writ of error upon which the above- 
entitled cause is now pending in said court, and will at the 
same time move the Supreme Court of the United States to 
atlirm the judgment sought to be reviewed by said writ on 
the ground that although the record of the above-entitled 
cause may show that the Supreme Court of the United 


| 
States has jurisdiction, yet it is manifest that the writ of 
error was sued out for delay only and that the question j 
upon which such jurisdiction depends is so frivolous as not 
to need further argument. 
J. K. Goop.or, 
Attorney for Defendants in Error. 


The plaintiffs in error have been served with a copy of 
the above notice and with a printed copy of the argument 
of defendants in error for more than three weeks prior to 
November the 26th, A. D. 1888. 

B. F. Buckner, 
Attorney for Plaintiffs in Error. 
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Jane McDonald, will take notice that upon the 26th of 
November, 1888, and at as early an hour on said day and 
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entitled cause is now pending in said court, and will at the 
same time move the Supreme Court of the United States to 
affirm the judgment sought to be reviewed by said writ on 
the ground that although the record of the above-entitled 
cause may show that the Supreme Court of the United 


2 


States has jurisdiction, yet it is manifest that the writ of 
error was sued out for delay only and that the question 
upon which such jurisdiction depends is so frivolous as not 
to need further argument. 

J. K. GoopLog, 


Attorney for Defendants in Error. 


The plaintiffs in error have been served with a copy of 
the above notice and with a printed copy of the argument 
of defendants in error for more than three weeks prior to 
November the 26th, A. D. 1888. 


B. F. Buckner, 
Attorney for Plaintiffs in Error. 
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